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INTRODUCTION

Petitioner Spectrum Retirement Communities, LLC, and its affiliates (“Spec-
trum”) are seeking property-insurance coverage for lost business income caused by
operational disruptions at their senior-care facilities during the COVID-19 pan-
demic. But Spectrum’s property-insurance policy issued by respondent Continental
Casualty Company covered lost business income only where the loss resulted from
“direct physical loss of or damage to” the insured property. Because Spectrum did
not—and cannot—allege that the presence of COVID-19 or government orders is-
sued to stop the spread of the virus caused any such physical loss or damage to prop-
erty, Spectrum’s claims were properly dismissed.

The overwhelming weight of authority holds that neither the presence of
COVID-19 nor COVID-19-related orders constitute “direct physical loss of or dam-
age to” property. The Tenth Circuit, applying Colorado law, has twice reached that
conclusion, as have 10 other federal courts of appeals and 19 state courts of last
resort. This Court has similarly held that COVID-19 is not a condition “in or related
to any real property” for purposes of taxation. MJB Motels LLC v. County of Jeffer-
son Board of Equalization, 531 P.3d 1000, 1007-1008 (2023). Spectrum’s position
that its losses during the COVID-19 pandemic constituted both direct physical “loss”

and direct physical “damage” to property thus faces a phalanx of contrary authority.



The reasons why so many courts have rejected Spectrum’s position are
straightforward. As courts have explained, the plain meaning of the phrase “direct
physical loss” is an immediate and perceptible destruction or deprivation of insured
property. As a result, not every loss of use of property is a covered direct physical
loss; a loss of use disconnected from the physical condition of the insured property
Is not covered. Because COVID-19 does not physically damage or destroy property,
it does not trigger property-insurance coverage. On that basis, hundreds of decisions
have declined to extend property-insurance coverage for business losses caused by
operational disruptions during the COVID-19 pandemic.

In the decision below, the court of appeals did not reach the question of
whether COVID-19 could cause a direct physical loss of property but instead held
that coverage was unavailable because Spectrum did not plead any deprivation of
insured property. That decision was correct. In Western Fire Insurance Co. v. First
Presbyterian Church, 437 P.2d 52 (1968), this Court held that a loss of use from
intangible property damage was covered as a “direct physical loss” only because the
property’s physical state rendered it “uninhabitable,” depriving the insured of its use.
But as the court of appeals explained below, Spectrum was never deprived of its
insured facilities; they remained open and provided housing and services to residents
during the entire pandemic. Spectrum thus cannot show that it suffered a direct

physical loss.



Spectrum overreads the decision below, arguing that the court of appeals erred
by construing Western Fire to require “complete unusability” of insured property in
all circumstances (such that, according to Spectrum, the court’s opinion would result
in a drastic change in property-insurance coverage in Colorado). The court of ap-
peals did no such thing. Instead, it determined only that uninhabitability was re-
quired where the insured alleges intangible damage to the insured property. Nor is
Spectrum correct that its policy covers its losses because it is an “all risk” policy that
lacks a virus exclusion. The policy plainly provides coverage only for risks of phys-
ical loss or damage, and the absence of an exclusion cannot create coverage where
it otherwise does not exist.

Spectrum fares no better with respect to coverage for direct physical damage.
“Direct physical damage” is physical harm or injury to insured property, not merely
the risk presented by an imperceptible virus that disintegrates on its own or can be
removed by standard cleaning measures. Spectrum’s allegations that COVID-19
was physically “present in, attaching to, and altering” insured property in its facilities
fall short because, even if physically present, COVID-19 does not harm or injure
physical property. That common-sense conclusion is reinforced by the policy’s pro-
visions that limit coverage only to the time needed to “rebuild, repair or replace”
damaged property; here, no property was alleged to have required any such restora-

tion. And contrary to Spectrum’s assertion, the court of appeals did not engage in



impermissible factfinding in drawing that conclusion; there were simply no allega-
tions in the complaint that COVID-19 physically harms or injures property.

The court of appeals correctly affirmed the trial court’s dismissal of the com-
plaint on Continental’s motion for judgment on the pleadings. The judgment below
should be affirmed.

STATEMENT OF THE ISSUES

1. Whether the court of appeals correctly held that Spectrum failed to
plead a “direct physical loss,” as required for coverage under its property-insurance
policy, where it did not allege that the presence of COVID-19 or government orders
issued to stop the spread of the virus caused any physical injury to the insured prop-
erty, and no intangible injury rendered the property completely uninhabitable.

2. Whether the court of appeals correctly held that Spectrum failed to
plead “direct physical damage,” where it did not allege that the presence of COVID-
19 or government orders issued to stop the spread of the virus caused any physical
harm or injury to the insured property.

STATEMENT OF THE CASE
A. Background

1. Spectrum owns, operates, and manages 43 senior-living and memory-
care communities across nine states, including Colorado. CF, pp.1788-1795. The
communities offer individual units for rent, as well as communal facilities and other

amenities. CF, p.1795. In 2019, Spectrum purchased a property-insurance policy
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from Continental for the period from August 15, 2019, to August 15, 2020, and re-
newed it for the period from August 15, 2020, to August 15, 2021. CF, p.1795.

Spectrum’s policy covers property loss or damage. The basic grant of cover-
age “insures against risks of direct physical loss of or damage to property and/or
interests described herein at covered Locations.” CF, p.1829 (emphasis omitted).
That provision is not at issue; Spectrum does not seek coverage directly for any loss
of or damage to property. Instead, Spectrum seeks coverage under three policy ex-
tensions that insure against operational losses arising from property loss or damage.
All three provisions condition coverage on “direct physical loss of or damage to”
Spectrum’s covered property.

In particular, the policy’s business-interruption provision “covers against loss
resulting from necessary interruption of business caused by direct physical loss of
or damage to covered property.” CF, p.1830. It further specifies that Spectrum is
entitled to recover for such losses “for only such length of time as would be required
with the exercise of due diligence and dispatch to rebuild, repair or replace such part
of the property herein described as has been damaged or destroyed.” CF, p.1830.

The policy’s extra-expense provision covers “reasonable and necessary extra
expense . . . incurred by [Spectrum] in order to continue as nearly as practicable
the normal operation of [Spectrum’s] business following direct physical loss of or

damage to covered property by perils[] insured against.” CF, p.1834 (emphasis



omitted). Similar to the business-interruption provision, the extra-expense provision
specifies that Spectrum may recover losses “for only such length of time as would
be required with the exercise of due diligence and dispatch to rebuild, repair or re-
place such part of the property as has been damaged.” CF, p.1835.

The policy’s civil-authority provision covers lost business income and extra
expenses incurred “during [a] period of time while access to [Spectrum’s] Location
is prohibited by order of civil authority.” CF, p.1833 (emphasis omitted).! For such
coverage to be triggered, the order denying access to the covered property must have
been “given as a direct result of physical loss or damage to property of the type
insured from a peril insured against occurring at or in the immediate vicinity of said
Location.” CF, p.1833 (emphasis omitted).

2. In August 2020, Spectrum filed an insurance claim for “business inter-
ruption and extra expense coverage and for civil authority and ingress-egress cover-
age to recoup substantial, ongoing financial losses directly attributed to COVID-19,
and extra expenses incurred relating thereto, as well as the governmental orders.”

CF, p.1804. Continental denied Spectrum’s claim. CF, pp.353-361.

1 The same provision also sets forth coverage for denial of access due to interference with “in-
gress or egress.” Spectrum does not appeal the district court’s denial of coverage under that lan-
guage. Br.8n.8.



B.  Procedural History

1. On February 25, 2021, Spectrum filed a complaint in the Second Judi-
cial District, alleging that Continental violated the policy by denying Spectrum’s
claim for insurance benefits. CF, pp.1-163, 353-361. Spectrum alleged that, as a
result of the COVID-19 pandemic and associated government orders, it was unable
to “occupy and use [its] physical property to the full extent [it] would have otherwise
been able to.” CF, p.1804. Spectrum acknowledged that its residential senior-care
communities remained open throughout the pandemic, but it alleges that it was
forced to operate its communities with restricted or altered operations. See, e.g., CF,
pp.1799-1801. For instance, Spectrum alleged that government orders mandated
that it “shutter, cease, dramatically limit, or alter physical spaces within or their use
of the Covered Properties,” such that existing residents could “no longer . . . en-
joy the shuttered common areas, facilities and amenities.” CF, p.1799. Spectrum
also alleged that it incurred extra expenses for incremental cleaning costs and for
“reconfiguring rooms” to address social-distancing concerns. CF, pp.1800-1801.
Spectrum further alleged that it was “required to suspend all new move-ins”; “pro-
vide rent deferrals for existing residents”; “retain[] residents that considered leav-
Ing”; and leave residential units for which it had potential tenants “unoccupied and

unrented.” CF, p.1799.



Those restrictions, Spectrum alleged, resulted in “increased operating ex-
penses and a significant loss of revenue.” CF, p.1801. And in Spectrum’s view,
those financial losses resulted from the “physical presence of COVID-19,” CF,
p.1800, and thus were covered under the policy provisions requiring direct physical
loss of or damage to property. Spectrum alleges that the direct-physical-loss-or-
damage policy requirement was satisfied by “actual presence of COVID-19 in, at-
taching to, and altering each of [its] [c]overed [p]roperties and the government-or-
dered restrictions on [its] use of the [c]overed [p]roperties”; “[Spectrum’s] inability
to use the Covered Properties based upon the potential or risk of COVID-19 entering
the Covered Properties and contaminating the surfaces”; and the “governmental or-
ders . . . mandating that [Spectrum] shutter, cease, dramatically limit, or alter
physical spaces within or [alter its] use of the [c]overed [p]roperties.” CF, p.1799.

Spectrum asserted claims for breach of contract, statutory delay and denial in
violation of C.R.S. 88 10-3-1115 and 10-3-1116, and bad faith in violation of Colo-
rado common law. CF, pp.20-22.

2. Continental moved to dismiss the complaint for failure to state a claim.
CF, pp.202-223. Continental argued that the alleged facts regarding the COVID-19
virus and associated public-health orders did not demonstrate direct physical loss of

or damage to Spectrum’s property. CF, pp.212-221. The district court granted Con-

tinental’s motion to dismiss in part and denied it in part. CF, pp.1364-1379.



Spectrum then amended its complaint to add and subtract certain parties, but did not
supplement any of its substantive allegations. CF, pp.1786-1949.

Continental filed its answer and subsequently moved for judgment on the
pleadings based on intervening decisions of this Court and the United States Court
of Appeals for the Tenth Circuit. CF, pp.7056-7081. The district court granted
Continental’s motion, holding that Spectrum could not establish coverage because
COVID-19 “does not cause physical harm or loss to property.” CF, p.7720; see also
CF, pp.7716-7722. In opposing Continental’s motion, Spectrum did not request
leave to amend its complaint for a second time.

3. The court of appeals affirmed in relevant part.

The court of appeals reasoned that this Court’s decision in Western Fire In-
surance Co. v. First Presbyterian Church, 437 P.2d 52 (1968), governed the analy-
sis. See Spectrum Retirement Communities, LLC v. Continental Casualty Co., 2025
COA 57, 136 (“Op.”); Op. 166 (Welling, J., dissenting in part and concurring in
part). Under Western Fire, the court of appeals held, intangible property damage
supports coverage only when it renders the insured property uninhabitable, making
further use of the property highly dangerous. Op. 1 36, 67.

Applying Western Fire, the court of appeals held that “Spectrum failed to
plead facts that could establish it suffered a direct physical loss” or “direct physical

damage” to property under the policy because Spectrum had not alleged that



COVID-19 rendered any of its covered properties “uninhabitable, either temporarily
or permanently.” Op. 11 36-46. As the court explained, “it is undisputed that Spec-
trum’s facilities remained open throughout the COVID-19 pandemic” and that Spec-
trum “continued to provide services to its residents at its facilities,” such that “the
properties remained habitable.” Op. § 37. That distinguished this case from Western
Fire, where, as a result of “the accumulation of gasoline around and under” the in-
sured property, “the premises became so infiltrated and saturated as to be uninhab-
itable.” Op. 1 39.

The court of appeals explained that Spectrum’s argument for coverage would
excise the policy’s requirement that any loss or damage be “physical.” On that score,
the court of appeals cited the Tenth Circuit’s decision in Sagome, Inc. v. Cincinnati
Insurance Co., 56 F.4th 931 (2023). There, the Tenth Circuit, applying Colorado
law, held that COVID-19-related financial losses do not involve direct physical loss
or damage because COVID-19 can be removed from a surface by standard cleaning
measures. Id. at 935. Although the court of appeals declined to adopt a comparable
rule that, as a matter of law, COVID-19 can “never be found to cause a direct phys-
ical loss,” it determined that, on the facts alleged here, Spectrum had not and could
not plead any such physical loss. Op.  47.

Judge Welling concurred in part and dissented in part. Op. {1 66-77. He

agreed with the majority that Western Fire applied and required a showing of
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uninhabitability to have coverage for intangible property damage. Op. 1 66-68.
But in his view, Spectrum’s allegations that its operations were partially altered were
sufficient under Western Fire to survive a motion for judgment on the pleadings.
Judge Welling acknowledged that the question was “close” and posed “serious dif-
ficulties in drawing clear lines,” but he was ultimately persuaded by the interpretive
principle that insurance policies are construed in favor of the insured, noting that
other, cheaper policies contain an exclusion for viruses but Spectrum’s did not. Op.
11 70, 73-76.

SUMMARY OF ARGUMENT

Coverage under the business-interruption, extra-expense, and civil-authority
provisions of Spectrum’s property-insurance policy is triggered only if lost business
iIncome or additional expenses are incurred as a result of “direct physical loss of or
damage” to the insured property. Spectrum failed to allege facts demonstrating ei-
ther a direct physical loss or direct physical damage.

l. Spectrum’s allegations do not demonstrate that it suffered a direct phys-
ical loss. The plain meaning of the phrase “direct physical loss” is an immediate and
perceptible destruction or deprivation of insured property. Spectrum’s policy thus
covers only a loss of use that arose where the insured property was physically lost
or destroyed, or where the insured was deprived of the property’s use because the

property itself was physically harmed.
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Spectrum did not allege any such loss of use. Instead, it pleaded a partial loss
of use of some parts of its facilities because of COVID-19 and COVID-19-related
orders. But as the Tenth Circuit (applying Colorado law) and dozens of other courts
have held, the presence of COVID-19 and compliance with COVID-19-related or-
ders do not involve any physical harm to property.

The court of appeals did not reach the question whether COVID-19 could
cause physical harm to property. Instead, it applied this Court’s decision in Western
Fire Insurance Co. v. First Presbyterian Church, 437 P.2d 52 (1968), which held
that intangible property damage that rendered an insured property completely unin-
habitable constituted “direct physical loss.” But as the court of appeals correctly
held, Spectrum did not and could not allege that its properties were completely un-
inhabitable, because Spectrum’s facilities remained open throughout the pandemic.

Spectrum primarily argues that the court of appeals improperly imposed a
“complete unusability” rule for any loss of use to constitute a “direct physical loss.”
But the court of appeals did so only in the case of a loss of use caused by intangible
property damage. That rule is correct, and Spectrum’s remaining arguments lack
merit.

I1.  Spectrum’s complaint also failed to allege facts demonstrating direct
physical damage to its property. “Direct physical damage” is physical harm or injury

to property. But as numerous courts have held, risks that disintegrate on their own
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or can be remediated through ordinary cleaning procedures do not qualify. None of
Spectrum’s arguments can overcome that basic fact.

[11.  Spectrum should not be granted leave to amend its complaint. Spec-
trum failed to request that relief in the district court, and any amendment would be
futile.

ARGUMENT

Under Colorado law, the insured “ha[s] the . . . burden to prove [its] enti-
tlement to recover under the general provisions of the policy.” Rodriguez ex rel.
Rodriguez v. Safeco Insurance Co. of America, 821 P.2d 849, 853 (Colo. App.
1991); accord Rocky Mountain Prestress, LLC v. Liberty Mutual Fire Insurance
Co., 960 F.3d 1255, 1260 (10th Cir. 2020) (applying Colorado law). The “policy
language controls,” and the “words should be given their plain and ordinary meaning
unless the intent of the parties, as expressed in the contract, indicates that an alter-
native interpretation is intended.” Chacon v. American Family Mutual Insurance
Co., 788 P.2d 748, 750 (Colo. 1990); accord Spectrum Br. 14, 19. “[A]n insurance
policy is not ambiguous merely because the parties disagree as to its interpretation.”
Safeco Insurance Co. of America v. Robertson, 994 P.2d 488, 490 (Colo. App.
1999). Applying those principles here, the court of appeals correctly held that Spec-
trum’s complaint failed to show a “direct physical loss” of the insured property, or

“direct physical damage” to it, under Spectrum’s insurance policy.
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l. SPECTRUM’S COMPLAINT FAILED TO ALLEGE ANY Dl-
RECT PHYSICAL LOSS OF INSURED PROPERTY

As the court of appeals correctly determined, Spectrum’s claims for insurance
coverage conditioned on a “direct physical loss” failed as a matter of law. The plain
meaning of the policy language demonstrates that a “direct physical loss” requires
the immediate and perceptible destruction or deprivation of insured property. Here,
Spectrum did not allege that its property was physically destroyed or that it was
physically deprived of the property. To the contrary, Spectrum acknowledges that
its facilities were inhabited and continued to operate throughout the pandemic. Any
limitations on Spectrum’s use of its properties arose from government orders to pre-
vent the spread of COVID-19 from person to person, not from physical harm to the
insured property itself. The court of appeals thus correctly affirmed the dismissal of
Spectrum’s complaint on the ground that it did not allege direct physical loss.

A.  ‘Direct Physical Loss’ Requires The Immediate And Perceptible
Destruction Or Deprivation Of Property

The policy’s business-interruption, extra-expense, and civil-authority provi-
sions each insure losses caused from a “direct physical lossof . . . property.” CF,
pp.1830, 1834-1835. “Direct” means “marked by absence of an intervening agency,
instrumentality, or influence: immediate.” Webster’s Third New International Dic-
tionary 640 (2002). “Physical” means “of or relating to natural or material things as

opposed to things mental, moral, spiritual, or imaginary.” Id. at 1706. “Loss” means
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“failure to keep possession: deprivation” or “destruction, ruin, perdition.” Id. at
1338. Accordingly, coverage for “direct physical loss” requires an “immediate and
perceptible destruction or deprivation of property.” Sagome, Inc. v. Cincinnati In-
surance Co., 56 F.4th 931, 934-935 (10th Cir. 2023) (applying Colorado law); ac-
cord Monarch Casino & Resort, Inc. v. Affiliated FM Insurance Co., 85 F.4th 1034,
1042 (10th Cir. 2023).

A “physical” loss of insured property is an indispensable requirement for cov-
erage. That is, “the loss or damage itself must be physical, not simply stem from
something physical.” Sagome, 56 F.4th at 935; see also Monarch Casino, 85 F.4th
at 1042; Regents of the University of Colorado v. Factory Mutual Insurance Co.,
2023 WL 6003523, at *3-*4 (Colo. Dist. Ct. May 31, 2023); Oak Park Prosthodon-
tics, Ltd. v. Twin City Fire Insurance Co., 2023 WL 2605407, at *9, *11-*12 (lll.
App. Ct. Mar. 22, 2023) (applying Colorado law). A “direct physical loss” thus
occurs only when there is actual physical destruction or physical deprivation of the
insured property.

Other language in the policy reinforces that interpretation. The policy limits
business-interruption and extra-expense coverage to the time it takes to “rebuild,
repair or replace such part of the property” that has been destroyed. CF, p.1830; see
also CF, pp.1834-1835. To trigger coverage under those provisions, therefore, the

policy presupposes a kind of physical loss to insured property that inherently
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requires repair, rebuild, or replacement. That precludes a reading of the policy that
would cover risks that disintegrate on their own or can be remediated through ordi-
nary cleaning procedures. See Ungarean v. CNA & Valley Forge Insurance Co.,
323 A.3d 593, 606 (Pa. 2024); Sandy Point Dental, P.C. v. Cincinnati Insurance
Co., 20 F.4th 327, 333 (7th Cir. 2021); see also Goodwill Industries of Central Ok-
lahoma, Inc. v. Philadelphia Indemnity Insurance Co., 21 F.4th 704, 711 (10th Cir.
2021); Oral Surgeons, P.C. v. Cincinnati Insurance Co., 2 F.4th 1141, 1144 (8th
Cir. 2021). A contrary interpretation would mean that property everywhere would
be in a constant state of physical loss or damage from “every sneeze, cough, or even
exhale.” Starr Surplus Lines Insurance Co. v. Eighth Judicial Dist. Ct., 535 P.3d
254, 264 (Nev. 2023) (citation omitted).

The overwhelming weight of authority—including 19 state courts of last re-
sort and all of the numbered federal courts of appeals—holds that only the immedi-
ate, perceptible destruction or deprivation of property constitutes “direct physical
loss” of property within the meaning of commercial property-insurance policies.
See, e.g., Starr Surplus Lines Insurance, 535 P.3d at 263; Cherokee Nation v. Lex-
ington Insurance Co., 521 P.3d 1261, 1270 (Okla. 2022); Add. A1-A5 (collecting
cases). When interpreting insurance policies, Colorado courts often look to other
jurisdictions to promote uniformity. See Cyprus Amax Minerals Co. v. Lexington

Insurance Co., 74 P.3d 294, 305 (Colo. 2003); Mosley v. Industrial Claim Appeals
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Office of State of Colorado, 119 P.3d 576, 580 (Colo. App. 2005). It should do so
again here.
B. ‘Loss Of Use’ May Constitute ‘Direct Physical Loss’ Only When

Occasioned By Physical Destruction Or Deprivation Of Insured
Property

Because coverage under Spectrum’s policy requires a “direct physical loss,”
the policy does not cover all losses of use of property. Instead, for a loss of use of
property to be covered, it must have arisen because the insured property was physi-
cally lost or destroyed, or because the insured was deprived of the property’s use
because the property itself was physically harmed.

Colloquially speaking, government restrictions to reduce disease transmission
during a pandemic may constitute a loss of use, but that type of loss is not covered
under the policy, as there is no physical destruction, physical deprivation, or physical
harm to the property itself. As one court has explained, “[i]t is one thing for the
government to ban the use of a bike or a scooter on city sidewalks; it is quite another
for someone to steal it.” Santo’s Italian Café LLC v. Acuity Insurance Co., 15 F.4th
398, 402 (6th Cir. 2021). Spectrum’s policy reaches “loss of use”—partial or other-
wise—only where the loss itself is physical in nature, such as “a physical alteration,
physical contamination, or physical destruction.” Oral Surgeons, 2 F.4th at 1144;

see CF, pp.1830, 1834-1835. To allow for the recovery of any loss of use that is not
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“physical” in nature would “improperly ignore the word ‘physical’” or render it
meaningless. Sagome, 56 F.4th at 934 (citation omitted).

Cases involving contamination of real property confirm that loss of use con-
stitutes “direct physical loss” only where the property is destroyed or where the in-
sured is deprived of its use because of some physical harm. As courts have ex-
plained, insured property suffers a “direct physical loss” where a contaminant ren-
ders it “unfit for normal human occupancy.” Sandy Point Dental, 20 F.4th at 334;
see, e.9., Gregory Packaging, Inc. v. Travelers Property Casualty Co. of America,
2014 WL 6675934, at *3 (D.N.J. Nov. 25, 2014). But even then, that deprivation
triggers coverage only because the insured property has been physically destroyed
or the insured is deprived of its use due to some physical harmto it. See U.S. Fidelity
& Guaranty Co. v. Wilkin Insulation Co., 578 N.E.2d 926, 931 (lll. 1991); Farmers
Insurance Co. v. Trutanich, 858 P.2d 1332, 1335 (Or. 1993). Without evidence of
direct physical loss, operational restrictions and limitations on the insured’s pre-
ferred or intended use of the property are insufficient to trigger coverage.

Courts assessing claims involving COVID-19 have repeatedly reached the
same conclusion: a “loss of use” untethered from the physical condition of insured

property cannot, as a matter of law, constitute “direct physical loss.” Wilson v. USI

Insurance Service LLC, 57 F.4th 131, 141-144 (3d Cir. 2023); Sandy Point Dental,
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20 F.4th at 334; Oral Surgeons, 2 F.4th at 1144-1145; Santo’s Italian Café, 15 F.4th
at 401-402; see Add. A1-A5.

Those decisions are consistent with this Court’s decision in Western Fire. In
Western Fire, several buildings were insured through an “all risk” insurance policy
that covered “direct physical loss.” 437 P.2d at 53-54. A local fire department
closed one building after gasoline “infiltrated and contaminated the foundation and
halls and rooms . . . making the same uninhabitable and making the use of the
building dangerous.” Id. at 54. When the church sought coverage for the cost of
restoring the property, the insurer refused coverage, arguing that the insured did not
suffer a “direct physical loss” within the meaning of the policy because the fire de-
partment’s shutdown order amounted to a mere “loss of use.” Id. at 54-55.

This Court agreed with the insurer that the mere “loss of use” of insured prop-
erty “does not in and of itself constitute a “direct physical loss’” because a “loss of

use” “could be occasioned by many different causes,” including causes divorced
from harm to the physical condition of the insured property. Western Fire, 437 P.2d
at 55. Rather than rely on the fire department’s shutdown order, the Court focused
on the gasoline’s effect on the church building. The Court held that the insured had
suffered a “direct physical loss within the meaning of [the policy]” when the gasoline

built up to the point where it physically “infiltrat[ed] and contaminat[ed]” the “foun-

dation, walls and rooms” of the church building, rendering that property
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“uninhabitable” and “highly dangerous” for further use. Id. The Court “also recog-
nize[d]” that more than ordinary cleaning procedures were needed to remedy the
loss, and it allowed the insured to recover the “cost of remedying the infiltration and
contamination” of the property’s “very foundation, walls, and rooms.” Id. at 54-55.
Western Fire thus supports the rule that a loss of use may constitute “direct physical
loss” only when the insured is deprived of property due to the physical state of the
building itself.

C.  Spectrum Did Not Adequately Allege A Deprivation Of Property
Constituting Direct Physical Loss

As the court of appeals correctly held, Spectrum’s alleged partial loss of use
does not arise from a physical deprivation of property and does not demonstrate di-
rect physical loss.

1. The Tenth Circuit, applying Colorado law, has twice held that the mere
presence of COVID-19 is insufficient to state an insurance claim for “direct physical
loss or damage.” See Monarch Casino, 85 F.4th at 1042; Sagome, 56 F.4th at 934-
935. The Tenth Circuit has explained that, because “COVID-19 [does] not destroy
any property, and [the policyholder] ‘never lost physical control of its buildings or

merchandise from its stores’” as a result of the alleged presence of COVID-19 on
property, it does not cause direct physical loss. Sagome, 56 F.4th at 934 (citation

omitted).
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The Colorado Supreme Court has reached the same conclusion in the tax con-
text, explaining that COVID-19 is not a condition “in or related to any real property.”
MJB Motels LLC v. County of Jefferson Board of Equalization, 531 P.3d 1000, 1007
(2023) (citation omitted). In MJB Motels, petitioners sought to compel the county
assessor to revalue their properties in response to an exception they claimed was
triggered by the COVID-19 pandemic. See id. at 1004. The question whether
COVID-19 was “in or related to any real property” was a required element of the
exception sought by the taxpayer. Id. at 1008. This Court reasoned that “COVID-
19 may have infected people who were on the property,” but “COVID-19 did not
infect the property itself.” Id.

Consistent with those principles, a “striking majority” of courts from around
the country, Starr Surplus Lines, 535 P.3d at 267, have held that “COVID-19 does
not cause physical loss or damage under similar policy language,” Sagome, 56 F.4th
at 934 n.5 (collecting cases); see Add. A1-A5. Unlike the gas leak in Western Fire,
COVID-19 did not physically infiltrate insured property to render it uninhabitable;
it thus could not cause direct physical property loss. See MJB Motels, 531 P.3d at
1007; Sagome, 56 F.4th at 934; Monarch Casino, 85 F.4th at 1042.

Indeed, numerous state courts and federal courts of appeals have declined
even to apply Western Fire in the context of property-insurance claims premised on

COVID-19 losses such as Spectrum’s here, on the ground that COVID-19 does not
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physically alter or contaminate property or render property completely unusable.
See, e.g., Starr Surplus Lines, 535 P.3d at 263; Schleicher & Stebbins Hotels, LLC
v. Starr Surplus Lines Insurance Co., 302 A.3d 67, 78-79 (N.H. 2023); Connecticut
Dermatology Group, PC v. Twin City Fire Insurance Co., 288 A.3d 187, 202-203
& n.22 (Conn. 2023); Tapestry, Inc. v. Factory Mutual Insurance Co., 286 A.3d
1044, 1066 & n.32 (Md. 2022); Verveine Corp. v. Strathmore Insurance Co., 184
N.E.3d 1266, 1276 (Mass. 2022); Wilson, 57 F.4th at 145-146; SAS International,
Ltd. v. General Star Indemnity Co., 36 F.4th 23, 28 (1st Cir. 2022); Sandy Point
Dental, 20 F.4th at 334; Santo’s Italian Café, 15 F.4th at 404-405.

2. The court of appeals did analyze this case under Western Fire and cor-
rectly concluded that Spectrum could not prevail. See Op. {1 36-47. As the court
of appeals explained, the factual circumstances alleged in Spectrum’s complaint
were “substantially different than those in Western Fire.” Op. 1 37. Specifically,
the court noted that, unlike the building in Western Fire, Spectrum “could not have”
pleaded uninhabitability because its “facilities remained open throughout the
COVID-19 pandemic,” and it “continued to provide services to its residents at its
facilities.” Id. And this Court’s decision in Western Fire likewise foreclosed the
notion that the mere presence of a dangerous airborne substance suffices to allege a

direct physical loss where it has not rendered a property “uninhabitable.” Op. { 39.
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In so holding, the court of appeals rejected Spectrum’s argument that every
“loss of use” is by definition a “direct physical loss.” Op. {1 38-45. Conflating
“direct physical loss” and “loss of use,” the court explained, “separates ‘physical’

from the policy language of ‘physical losses’” in a manner that is “clearly contrary
to the policy’s plain language.” Op. { 45.

As the court of appeals stated, “limitation[s] on the day-to-day operations” do
not constitute a direct physical loss based on a “partial loss of the use of its facilities.”
Op. 111139-42. That is because a loss of use that is partial must still arise from a
physical condition rendering it uninhabitable and dangerous in order to qualify as a
direct physical loss under Western Fire. In other words, “Western Fire was focused
on the point at which the building itself became unusable,” with “loss of use” occur-
ring “only when gasoline infiltration rose to such a level that the building became
uninhabitable and highly dangerous.” Op. {1 39-40. The court of appeals correctly
concluded that financial loss resulting from mere operational alterations does not
constitute a direct physical loss under those principles. Spectrum’s complaint thus
did not “support a conclusion that the presence of COVID-19 caused it to suffer a
direct physical loss under the framework of Western Fire.” Op. 1 47.

At bottom, Spectrum’s complaint fails because the government orders and

other restrictions that required Spectrum to scale back its operations were intended

only “to curb the spread” of COVID-19 among people. See, e.g., Sandy Point
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Dental, 20 F.4th at 329; CF, pp.1911-1912, 1924-1932. Those orders were entirely
divorced from the physical condition of Spectrum’s property. That is why Spec-
trum’s properties were able to remain inhabited throughout the pandemic, and why
Spectrum cannot allege that any of its insured facilities were rendered even tempo-
rarily uninhabitable. Having failed to establish direct physical loss, Spectrum cannot
show that it is entitled to insurance coverage under its commercial-property insur-
ance policy.

D.  Spectrum’s Arguments Lack Merit

In advancing its contrary conclusion, Spectrum relies on a mistaken reading
of the policy language that bypasses critical unambiguous terms, while misstating
the holding below and the scope of Western Fire.

1. Spectrum principally argues that the court of appeals added a “complete
unusability” requirement to Western Fire that erroneously deprived Spectrum of
coverage. Br. 27-37. But the court of appeals did not announce a blanket rule that
“complete unusability” is required to show a “direct physical loss” in all circum-
stances. Instead, the court held only that such a showing was required where the
insured alleged only intangible property damage. See Op. 11 36, 49. And that makes
good sense. Where the property in question was not destroyed, coverage for a “direct
physical loss” could arise only from the property’s deprivation. But as was the case

with Spectrum’s facilities, when the property remains either partially usable or
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usable for a purpose other than its intended purpose, no deprivation has occurred,;
the insured “never lost physical control of its buildings.” Sagome, 56 F.4th at 934.
By contrast, Spectrum’s argument that, under the decision below, “there is no longer
coverage for Colorado businesses when fire destroys part, but not all, of their prop-
erty,” Br. 2, is plainly incorrect. A fire that partially destroyed an insured property
would be covered because physical damage to property would have occurred. Be-
cause Spectrum did not allege that there was a buildup of COVID-19 to such a de-
gree that it rendered Spectrum’s properties uninhabitable, there was no deprivation
for which Spectrum could recover.

Regardless, Spectrum urges, its allegations “fit squarely within a proper read-
ing of Western Fire” because its premises were “extremely dangerous and no longer
safe to operate Spectrum’s retirement communities.” Br. 36. But again, that argu-
ment cannot survive the undisputed fact that Spectrum continued to operate its sen-
lor-care communities. See Op. 1 37. Nor does that position square with Western
Fire itself, which was concerned with “the point at which the building itself became
unusable,” not whether there was merely a dangerous substance on the premises.
Op. 1 39 (emphasis added). Spectrum asserts that its temporary inability to re-rent
some of its residential units and use parts of its “restaurants and communal spaces”
as intended rendered the property “uninhabitable.” Br. 32-33. But those circum-

stances do not fit the plain meaning of “uninhabitable,” which requires a condition
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that is “unfit for [human] habitation.” See Webster’s Third New International Dic-
tionary 2499 (2002).

Spectrum next cites (Br. 28-36) several cases that, in its view, interpret West-
ern Fire as requiring only a loss of “functionality.” But because those cases involved
a perceptible change to the physical condition of insured property requiring substan-
tial remediation before the property could be inhabited again, they counsel against
coverage for Spectrum. In Mulhern v. Hederich, 430 P.2d 469, 470 (Colo. 1967),
“physical distortion[s]” of the property’s basement slab, floors, and walls rendered
it unfit for human occupancy regardless of its “intended use.” And in Hughes v.
Potomac Insurance Co., 18 Cal. Rptr. 650, 651 (Cal. Ct. App. 1962), “direct physical
loss and damage” occurred when a landslide eliminated a home’s “subjacent and
lateral support” and left it dangling at the edge of a 30-foot cliff. As for Mellin v.
Northern Security Insurance Co., 115 A.3d 799, 804-805 (N.H. 2015), which in-
volved a severe odor of cat urine, the New Hampshire Supreme Court held only that
“the term “physical loss’ requires a distinct and demonstrable alteration of the in-
sured property,” and “express[ed] no opinion as to the outcome of the analysis” in
that case. Id. at 804-805.

Spectrum also cites the Vermont Supreme Court’s decision in Huntington
Ingalls Industries, Inc. v. Ace American Insurance Co., 287 A.3d 515 (2022). See

Br. 34-36, 41, 47-48. That court interpreted the plain meaning of “direct physical
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loss or damage to property” the same way the court of appeals did in this case and
that the Tenth Circuit did in Sagome and Monarch Casino. See Op. {45 (citing
Sagome); Huntington Ingalls, 287 A.3d at 532-533. But it remanded for factual de-
velopment under Vermont’s “extremely liberal” pleading standard, see Huntington
Ingalls, 287 A.3d at 536, which resembles the pre-Twombly federal pleading stand-
ard, see id. at 535 (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 575 (2007)
(Stevens, J., dissenting)). Colorado, however, has adopted the Twombly standard,
under which conclusory allegations such as the ones Spectrum presented here are
inadequate to state a claim. See Warne v. Hall, 373 P.3d 588, 592-595 (Colo. 2016).
In any event, on remand in Huntington Ingalls, the trial court recently granted sum-
mary judgment, holding that plaintiffs’ “claim for direct physical loss . . . fails
as a matter of law” because COVID-19 did not effect a “persistent” change to the
“physical condition of the insured property.” Add. B1-B23 (appeal filed, No. 230-
9-20 Frev (Vt. 2026)). The trial court concluded that COVID-19 was distinguishable
from the “contaminants” at issue in Western Fire and Mellin because the impact of
COVID-19 on property does not require “rebuilding, repair, or professional remedi-
ation” of insured property. Add. B22.

2. With respect to the policy language, Spectrum interprets “direct physi-
cal loss” as encompassing a “partial loss of use” with no material or physical effect

on insured property. Br. 27-42. But, as discussed above, that interpretation would
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“extend coverage beyond that contracted for,” Cyprus Amax Minerals, 74 P.3d at
299, by ignoring the word “physical” in “direct physical loss.” Spectrum’s reading
thus lacks support in the plain language of the policy and is foreclosed by Colorado
law. See Sagome, 56 F.4th at 934-935; Monarch Casino, 85 F.4th at 1042-1043.

Spectrum separately emphasizes that the policy is an “all-risk” policy that
purportedly “provide[s] coverage for all losses to the property unless expressly ex-
cluded.” Br. 15-16 & n.12, 23-25, 39-40. That is plainly incorrect. A policy that
covers “all risks” does not necessarily cover “all losses.” Santo’s Italian Café, 15
F.4th at 403. “Even when called *all-risk’ policies, as these policies sometimes are,
they still cover only risks that lead to tangible ‘physical’ loss or damages, say by
fire, water, wind, freezing and overheating, or vandalism.” Id. And here—whatever
the scope of covered risks—Spectrum’s policy coverage extends only to losses re-
sulting from “direct physical loss of or damage to property.”

Spectrum next argues that the “absence of a widely-used [virus] exclusion”
from Spectrum’s policy supports a liberal construction of the policy “in favor of

coverage.” Br.22-23 & n.13; see also Br. 16-19 & n.12.2 But as the court of appeals

2 Even if Spectrum could demonstrate an entitlement to coverage under the policy’s affirmative
coverage provisions, the policy’s exclusions offer independent bases for denial of its claims. See,
e.g., CF, pp.1842-1843, 1855. Notably, the policy excludes coverage for the “presence, growth,
proliferation, spread or any activity of . . . Microbes,” including “[a]ny non-fungal microor-
ganism or non-fungal, colony-form organism that causes infection or disease.” CF, pp.1842, 1855
(emphasis omitted). A substantially similar exclusion has been applied to bar coverage for claims
related to COVID-19. See, e.g., Crescent Plaza Hotel Owner, L.P. v. Zurich American Insurance
Co., 20 F.4th 303, 309-310 (7th Cir. 2021).
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correctly recognized, “the absence of an exclusion for a specific loss cannot create
the existence of coverage for that specific loss.” Op. 43. The court of appeals’
determination is consistent with the fundamental principle that an exclusion cannot
create coverage where none exists under the policy’s affirmative grant of coverage.
See, e.g., Sagome, 56 F.4th at 935; Schleicher & Stebbins Hotels, 302 A.3d at 81;
Verveine, 184 N.E.3d at 1277; see also Greystone Construction, Inc. v. National
Fire & Marine Insurance Co., 661 F.3d 1272, 1289 (10th Cir. 2011) (applying Col-
orado law).

Finally, Spectrum relies on several “longstanding principles of Colorado law”
to argue that the policy should be construed liberally in favor of coverage. Br. 14-
19, 22-23, 39-41. In particular, Spectrum invokes the principles that insurance pol-
icies are construed broadly in favor of coverage and consistently with public policy
and principles of fairness. But those principles cannot override the language of the
policy itself. See Hoang v. Assurance Co. of America, 149 P.3d 798, 801 (Colo.
2007). Rather, “[w]ords used in an insurance policy ‘should be given their plain and
ordinary meaning unless the intent of the parties, as expressed in the contract, indi-

cates that an alternative interpretation is intended.”” Compass Insurance Co. v. City
of Littleton, 984 P.2d 606, 613 (Colo. 1999) (citation omitted).
In any event, only “[a]mbiguous language must be construed in favor of the

insured and against the insurer who drafted the policy.” Hecla Mining Co. v. New
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Hampshire Insurance Co., 811 P.2d 1083, 1090 (Colo. 1991). And ambiguity exists
only if the relevant language is “susceptible to more than one meaning.” Northern
Insurance Co. v. Ekstrom, 784 P.2d 320, 323 (Colo. 1989). That is not the case here.
Spectrum presents no reasonable alternative interpretation of “direct physical loss,”
because its proffered interpretation ignores the word “physical.”

Spectrum argues that its “reasonable expectations” create ambiguity as to the
policy’s plain meaning. Br. 22-27, 39-42. But Spectrum’s own authorities make
clear that its subjective expectations are irrelevant. See Bailey v. Lincoln General
Insurance Co., 255 P.3d 1039, 1051, 1054 (Colo. 2011). The analysis is objective
in nature and must be guided by “the intent of the parties, as expressed in the con-
tract.” Compass Insurance Co., 984 P.2d at 613; see also City of Aurora v. Northern
Colorado Water Conservancy District, 236 P.3d 1222, 1226 (Colo. 2010). The pol-
icy here is expressed in unambiguous terms. Spectrum identifies no ambiguity in
the text, but instead advances an atextual alternative: Spectrum would replace “di-
rect physical loss of or damage to” with “loss of use.”

Moreover, none of Spectrum’s cited cases (Br. 24-25) involves COVID-19 or
other contaminants that disintegrate on their own or are easily remediated by ordi-
nary cleaning procedures. Instead, they involved coverage for “operations sus-
pended” as a result of “direct physical loss”—but no such suspension occurred at

Spectrum’s facilities, and there was no such direct physical loss. See Oregon
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Shakespeare Festival v. Great American Insurance Co., 2016 WL 3267247, at *4-
*6 (D. Or. June 7, 2016); Stack Metallurgical Services, Inc. v. Travelers Indemnity
Co. of Connecticut, 2007 WL 464715, at *7-*8 (D. Or. Feb. 7, 2007).

Spectrum’s reliance (Br. 23 n.13, 27 & n.15, 33-34) on North State Deli, LLC
v. Cincinnati Insurance Co., 908 S.E.2d 802 (N.C. 2024), is similarly misplaced.
The restaurant policyholders in that case “closed completely” after government or-
ders required them to suspend services. Id. at 806. The North Carolina Supreme
Court found ambiguity in that policy by considering extrinsic evidence about the
policyholder’s “reasonable expectations” and the specific nature of the restaurant
business. Id. at 812. At the outset, North State Deli is inapposite because the local
government authorities in that case required restaurants to close completely; here,
Spectrum’s operations continued, which confirms the absence of physical loss.

But even assuming the restaurant context were analogous, North State Deli’s
approach aligns with only a small minority of courts. Courts around the country
have overwhelmingly rejected the arguments of restaurants that COVID-19 caused
“direct physical loss.” See, e.g., Santo’s Italian Café, 15 F.4th at 401-407 (Ohio
law); Sandy Point Dental, 20 F.4th at 336-337 (lllinois law); Terry Black’s Barbe-
cue, L.L.C. v. State Automobile Mutual Insurance Co., 22 F.4th 450, 455-459 (5th
Cir. 2022) (Texas law); Mudpie, Inc. v. Travelers Casualty Insurance Co. of Amer-

ica, 15 F.4th 885, 890-893 (9th Cir. 2021) (California law). North State Deli’s
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approach is also inconsistent with Colorado law, which prohibits consideration of
extrinsic evidence, including as to a party’s subjective expectations, to identify am-
biguity. See American Family Mutual Insurance Co. v. Hansen, 375 P.3d 115, 117
(Colo. 2016).

Because the plain language of Spectrum’s policy is unambiguous, this Court
should enforce it in accordance with its plain and ordinary meaning. Northern Col-
orado Water Conservancy District, 236 P.3d at 1226; see also Chacon, 788 P.2d at
750. Spectrum’s argument concerning “direct physical loss” should be rejected.

II. SPECTRUM’S COMPLAINT FAILED TO ALLEGE ANY PHYSICAL
DAMAGE TO INSURED PROPERTY

The court of appeals likewise correctly upheld the district court’s determina-
tion that the complaint did not allege “direct physical damage” to covered property,
which requires physical harm or injury to insured property. Spectrum’s conclusory
allegations that COVID-19 was present on insured property and thus purportedly
“altered” that property do not suffice. As courts have consistently held and Spectrum
“acknowledge[d]” in the court of appeals, direct physical damage cannot result from
“every sneeze or cough that requires some cleaning of property.” Op. 1 41.

A.  Physical Damage Requires Physical Harm Or Injury To Property

Coverage for “direct physical damage” requires physical harm to property.
Sagome, 56 F.4th at 934-935. As with “direct physical loss,” that interpretation is

compelled by the plain meaning of the policy language. “Direct” means “marked
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by absence of an intervening agency, instrumentality, or influence: immediate.”
Webster’s Third New International Dictionary 640 (2002). “Physical” means “of or
relating to natural or material things as opposed to things mental, moral, spiritual, or
Imaginary.” Id. at 1706. “Damage” means “injury or harm to person, property, or
reputation.” Id. at 571.

Although there may be some overlap between “physical loss” and “physical
damage,” each term covers a distinct category of harm excluded by the other. For
example, although physical loss encompasses physical destruction and deprivation
of property, it does not include partial injury to property. Read together, the phrase
“physical loss and damage” encompasses the full range of physical harm to property,
from partial injury to wholesale destruction. Because “[e]ach word in an instrument
IS to be given meaning if at all possible,” U.S. Fidelity & Guaranty Co. v. Budget
Rent-A-Car Systems, Inc., 842 P.2d 208, 213 (Colo. 1992), the damage itself also
“must be physical, not simply stem from something physical,” Sagome, 56 F.4th at
935. The policy thus requires that the injury to property be itself a physical injury.
See CF, pp.1830, 1834-1835.

This interpretation of damage similarly comports with the policy’s period-of-
restoration language. As with direct physical loss, risks that disintegrate on their

own or can be remediated through ordinary cleaning procedures do not trigger
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coverage. Ungarean, 323 A.3d at 606-610; Sandy Point Dental, 20 F.4th at 335; see
also Goodwill Industries, 21 F.4th at 711; Oral Surgeons, 2 F.4th at 1144-1145.

B.  Spectrum’s Allegations Do Not Adequately Plead Direct Physical
Damage

Even taking its allegations as true, Spectrum failed to allege direct physical
damage from the presence of COVID-19 on its properties. Simply put, even if
COVID-19 infects persons who are present on a property, it does not damage the
property itself.

Spectrum attempted to allege physical damage from the purported “actual
presence of COVID-19 in, attaching to, and altering each of [Spectrum’s] Covered
Properties and the government-ordered restrictions on [Spectrum’s] use of the Cov-
ered Properties”; “[Spectrum’s] inability to use the Covered Properties based upon
the potential or risk of COVID-19 entering the Covered Properties and contaminat-
ing the surfaces”; and the “governmental orders . . . mandating that [Spectrum]
shutter, cease, dramatically limit, or alter physical spaces within or their use of the
Covered Properties.” CF, p.1799.

These allegations are insufficient to plead direct physical damage as a matter
of law. As with direct physical loss, the Tenth Circuit applying Colorado law has
held that COVID-19 does not cause direct physical damage because “COVID-19
does not physically injure or harm property” within the meaning of the policy terms.

Sagome, 56 F.4th at 935 (collecting cases). The overwhelming majority of authority
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Is in accord. See, e.g., Sagome, 56 F.4th at 934 n.5 (collecting cases); Wilson, 57
F.4th at 141-146; SAS International, 36 F.4th at 26-28; Santo’s Italian Café, 15 F.4th
at 401-407; Add. A1-A5. COVID-19 does not physically injure or harm property
because “COVID-19 particles can be removed from a surface by standard cleaning
measures.” Sagome, 56 F.4th at 934 (quoting Dukes Clothing, LLC v. Cincinnati
Insurance Co., 35 F.4th 1322, 1328 (11th Cir. 2022)); see also Sandy Point Dental,
20 F.4th at 335.

As discussed above, this Court has reached the same conclusion in the context
of a tax dispute, explaining that COVID-19 is not a condition “in or related to any
real property.” MJB Motels, 531 P.3d at 1007 (citation omitted). The Court rea-
soned that “COVID-19 may have infected people who were on the property,” but
“COVID-19 did not infect the property itself.” Id. at 1008. Both the Tenth Circuit
and Colorado district courts have expressly relied on MJB Motels in COVID-19 in-
surance coverage cases like this one to conclude that the COVID-19 “virus cannot
cause physical loss or damage.” Monarch Casino, 85 F.4th at 1042; see Regents of
the University of Colorado v. Factory Mutual Insurance Co., 2023 WL 6003526, at
*5 (Colo. Dist. Ct. Aug. 29, 2023); CF, pp.7719-7720. This Court should hold, con-
sistent with the overwhelming body of precedent, that Spectrum’s allegations fail to

establish physical damage.
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C.  Spectrum’s Arguments Lack Merit

1. Spectrum again asserts that the court of appeals erred by imposing a
“complete unusability” requirement that deprived Spectrum of coverage. Br. 37-42.
As already explained, that misstates the court of appeals’ holding and attempts to
transform the policy into one insuring any “loss of use” rather than “direct physical
loss of or damage to property.”

Spectrum next invokes the anti-surplusage canon to argue that “damage” must
mean “injury that ‘impairs usefulness,”” because “the policy distinguishes between

‘damage’ and “destroy,”” and “‘[d]estroy’ commonly means complete loss.” Br.
38-39 (citation omitted). But the fact that some of the policy terms have overlapping
meanings does not compel Spectrum’s interpretation. “Destroy” as used in the pol-
icy is synonymous with “physical loss” and refers to the complete deprivation of
property. See Webster’s Third New International Dictionary 615 (2002). “Damage”
means a lesser injury requiring more limited repair. Numerous cases considering
COVID-19 insurance claims brought under identical or materially similar coverage
provisions have read physical “loss” and “damage” that way. See, e.g., Sandy Point
Dental, 20 F.4th at 332; Santo’s Italian Café, 15 F.4th at 404. Spectrum does not
explain why those courts were incorrect.

2. Spectrum argues that it plausibly alleged facts supporting physical

damage because “COVID-19 is physical: it is a ‘physical’ substance, a ‘natural’ or
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‘material thing.”” Br. 46-47 (citation omitted). That argument misses the point.
The question is whether Spectrum’s “property” was “injure[d] or harm[ed] . .
In some physical manner,” not whether the alleged damage was caused by something
physical in nature. See Sagome, 56 F.4th at 934-935.

Spectrum next suggests that the court of appeals improperly disregarded so-
called “expert” authorities cited in the complaint, including “scientific and govern-
mental authorities [asserting] that COVID-19 physically alters property and causes
physical damage.” Br. 48-49. But Spectrum’s complaint would be deficient even if
those authorities were credited. Spectrum’s policy extends coverage for losses re-
sulting from property damage only to the extent such damage results in a period of
time where the property needs to be repaired, restored, or replaced. Here, to “re-
store[]” the property following exposure to COVID-19, Spectrum required only a
disinfecting wipe. Dukes Clothing, 35 F.4th at 1328; see, e.g., Sandy Point Dental,
20 F.4th at 335; Ungarean, 323 A.3d at 606-610.

3. Spectrum’s cited authorities are inapposite. The court of appeals did
not “assume the role of an expert” when it rejected Spectrum’s claims. It determined
that, even taking the allegations as true, Spectrum failed to plead physical damage.

Op. 11 48-51.
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Spectrum’s reliance on Gregory Packaging underscores its misunderstanding
of the policy.® There, an ammonia leak “physically incapacitated” insured property,
leading to the facility being evacuated, shut down, and rendered uninhabitable until
the building could be remediated. See 2014 WL 6675934, at *3-*4. Contrary to
Spectrum’s assertions (Br. 47-48), Gregory Packaging did not turn on the mere pres-
ence of “airborne toxins” or the property’s “intended use.” What mattered was the
fact that the building itself was unfit for normal human occupation. See id. at *3-*7.
That is not the case here.

Spectrum’s analogy of COVID-19 to a property fire succeeds only in demon-
strating that its position is wrong. Spectrum asserts that “there is no meaningful
distinction” between its COVID-19 claims and other (extra-record) claims Spectrum
has made for coverage from a “roof fire” and water seepage “into portions of the
property.” Br.25-26. But even if that fact were properly before this Court, Spectrum
concedes that the fire and the water used to extinguish it “caus[ed] damage” to—that
Is, harmed the physical condition of—insured property. Such tangible, physical
damage is a textbook case of covered injury under a property-insurance policy such
as Spectrum’s. See Santo’s Italian Café, 15 F.4th at 403. There is nothing unique
or notable about Continental covering claims resulting from a fire and subsequent

efforts to extinguish that fire that damaged insured property.

3 For the reasons explained above, Oregon Shakespeare and Huntington Ingalls are inapposite.
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As explained by the myriad cases rejecting similar coverage claims in the
COVID-19 context, COVID-19 did not affect property like a fire, water, or a gas
leak. Sagome, 56 F.4th at 937 (collecting cases). The court of appeals correctly
dismissed Spectrum’s claims.

Spectrum’s failure to allege that COVID-19 or the relevant government orders
caused any physical loss of or damage to property resolves Spectrum’s claims for
coverage under all three of the policy provisions at issue here. Spectrum’s civil-
authority claim fails for additional reasons. First, that provision requires a civil or-
der to prohibit access to Spectrum’s senior-care facilities. See CF, p.1833. The
words “prohibit access” require that an order “completely ‘prevent[] access,”” not
merely “limit[]” it. Brown Jug, Inc. v. Cincinnati Insurance Co., 27 F.4th 398, 405
(6th Cir. 2022) (citations omitted). The complaint concedes access was never pro-
hibited by any government order. To the contrary: Spectrum affirmatively alleges
that it continued to provide housing and services to residents throughout the pan-
demic. CF, pp.1799-1801. Second, for a government order to qualify under the
civil-authority provision, it must have been issued “as a direct result of physical loss

or damage to property.” CF, p.1833. The phrase “direct result of” “requires a nexus
between the civil authority order and property damage or losses.” Q Clothier New
Orleans, L.L.C. v. Twin City Fire Insurance Co., 29 F.4th 252, 260 (5th Cir. 2022).

But the orders cited by Spectrum were issued to “mitigate the spread and impact of
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COVID-19 in the state,” not as a direct result of previous physical loss or damage to
any particular property. Id.; see, e.g., Torgerson Properties, Inc. v. Continental Cas-
ualty Co., 38 F.4th 4, 6 (8th Cir. 2022); Julio & Sons Co. v. Continental Casualty
Co., 2024 WL 3287598, at *9-*10 (Tex. App. July 3, 2024).

I11. SPECTRUM’S REQUEST FOR LEAVE TO AMEND SHOULD BE DE-
NIED AS UNTIMELY AND FUTILE

In a passing footnote, Spectrum asserts that it should be granted leave to
amend its complaint if the Court concludes that “it has somehow not sufficiently
alleged facts of physical damage.” Br. 49 n.21; see Br. 44. But that argument is
forfeited. Spectrum was required to move to amend in the district court under Col-
orado Rule of Civil Procedure 15(a). Spectrum failed to do so, despite successfully
amending the complaint once before, and Spectrum offers no excuse for its default.

In any event, Spectrum’s request should be denied as futile. Leave to amend
is futile where a complaint “fails to state a legal theory[] or would not withstand a
motion to dismiss.” Benton v. Adams, 56 P.3d 81, 87 (Colo. 2002). As explained
above, COVID-19 cannot cause direct physical loss of or damage to property as a
matter of law, and Spectrum has already conceded that no part of its property was
rendered even temporarily uninhabitable during the pandemic. And Spectrum has
not identified any relevant authority that would compel a different outcome. For

that reason, Spectrum’s argument fails to state a legal theory and cannot survive a
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motion to dismiss. The court of appeals rejected Spectrum’s belated, futile effort to
amend its complaint. This Court should do the same.

CONCLUSION

The judgment of the court of appeals should be affirmed.
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ADDENDUM A

The following cases are among the hundreds of decisions nationwide that have

concluded that COVID-19 or public-health orders issued during the pandemic do not

constitute “physical loss” or “physical damage.”

U.S. Courts of Appeals

Legal Sea Foods, LLC v. Strathmore Insurance Co., 36 F.4th 29, 34-36 (1st Cir.
2022)

SAS International, Ltd. v. General Star Indemnity Co., 36 F.4th 23, 26-29 (1st
Cir. 2022)

10012 Holdings, Inc. v. Sentinel Insurance Co., 21 F.4th 216, 220-223 (2d Cir.
2021)

Buffalo Xerographix, Inc. v. Sentinel Insurance Co., No. 21-1502, 2022 WL
4241191, at *2 (2d Cir. Sept. 15, 2022)

Connecticut Children’s Medical Center v. Continental Casualty Co., No. 22-322,
2023 WL 2961738, at *1-*2 (2d Cir. Apr. 17, 2023)

Farmington Village Dental Associates, LLC v. Cincinnati Insurance Co., No. 21-
2080, 2022 WL 2062280, at *1-*2 (2d Cir. June 8, 2022)

Kim-Chee LLC v. Philadelphia Indemnity Insurance Co., No. 21-1082, 2022 WL
258569, at *1-*2 (2d Cir. Jan. 28, 2022)

Rye Ridge Corp. v. Cincinnati Insurance Co., No. 21-1323, 2022 WL 120782, at
*1-*2 (2d Cir. Jan. 13, 2022)

SA Hospitality Group, LLC v. Hartford Fire Insurance Co., No. 21-1523, 2022
WL 815683, at *1-*2 (2d Cir. Mar. 18, 2022)

Ralph Lauren Corp. v. Factory Mutual Insurance Co., Nos. 21-2008, 23-2832,
22-2474, 2025 WL 1625648, at *1-*2 (3d Cir. June 9, 2025)

Wilson v. USI Insurance Service LLC, 57 F.4th 131, 141-147 (3d Cir. 2023)
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Uncork & Create LLC v. Cincinnati Insurance Co., 27 F.4th 926, 930-934 (4th
Cir. 2022)

Cinemark Holdings, Inc. v. Factory Mutual Insurance Co., No. 23-40453, 2024
WL 3673544, at *1-*2 (5th Cir. Aug 6, 2024)

Coleman E. Adler & Sons, L.L.C. v. Axis Surplus Insurance Co., 49 F.4th 894,
897-898 (5th Cir. 2022)

Ferrer & Poirot, GP v. Cincinnati Insurance Co., 36 F.4th 656, 658 (5th Cir.
2022)

PHI Group, Inc. v. Zurich American Insurance Co., 58 F.4th 838, 841-843 (5th
Cir. 2023)

Q Clothier New Orleans, L.L.C. v. Twin City Fire Insurance Co., 29 F.4th 252,
257-260 (5th Cir. 2022)

Brown Jug, Inc. v. Cincinnati Insurance Co., 27 F.4th 398, 402-405 (6th Cir.
2022)

Dakota Girls, LLC v. Philadelphia Indemnity Insurance Co., 17 F.4th 645, 648-
649 (6th Cir. 2021)

Estes v. Cincinnati Insurance Co., 23 F.4th 695, 699-702 (6th Cir. 2022)

Santo’s Italian Cafe, LLC v. Acuity Insurance Co., 15 F.4th 398, 401-407 (6th
Cir. 2021)

Circle Block Partners, LLC v. Fireman’s Fund Insurance Co., 44 F.4th 1014,
1019-1023 (7th Cir. 2022)

East Coast Entertainment of Durham, LLC v. Houston Casualty Co., 31 F.4th
547, 550-551 (7th Cir. 2022)

Paradigm Care & Enrichment Center, LLC v. West Bend Mutual Insurance Co.,
33 F.4th 417, 421-422 (7th Cir. 2022)

Sandy Point Dental, P.C. v. Cincinnati Insurance Co., 20 F.4th 327, 331-337 (7th
Cir. 2021)
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Monday Restaurants LLC v. Intrepid Insurance Co., 32 F.4th 656, 658-659 (8th
Cir. 2022)

Olmsted Medical Center v. Continental Casualty Co., 65 F.4th 1005, 1009-1012
(8th Cir. 2022)

Oral Surgeons, P.C. v. Cincinnati Insurance Co., 2 F.4th 1141, 1144-1145 (8th
Cir. 2021)

Planet Sub Holdings, Inc. v. State Auto Property & Casualty Insurance Co., 36
F.4th 772, 775-777 (8th Cir. 2022)

Rock Dental Arkansas, PLLC v. Cincinnati Insurance Co., 40 F.4th 868, 870-872
(8th Cir. 2022)

Torgerson Properties Inc. v. Continental Casualty Co., 38 F.4th 4, 6 (8th Cir.
2022)

Crown Intermediate Holdco, Inc. v. Allianz Global Risks US Insurance Co., No.
22-55661, 2024 WL 5040044, at *1 (9th Cir. Dec. 9, 2024)

Mudpie, Inc. v. Travelers Casualty Insurance Co. of America, 15 F.4th 885, 890-
893 (9th Cir. 2021)

Oregon Clinic, PC v. Fireman’s Fund Insurance Co., 75 F.4th 1064, 1069-1073
(9th Cir. 2023)

Treasure Island, LLC v. Affiliated FM Insurance Co., No. 24-7428, 2026 WL
594860, at *1 (9th Cir. Mar. 3, 2026)

Goodwill Industries of Central Oklahoma, Inc. v. Philadelphia Indemnity Insur-
ance Co., 21 F.4th 704, 710-712 (10th Cir. 2021)

Sagome, Inc. v. Cincinnati Insurance Co., 56 F.4th 931, 934-938 (10th Cir. 2023)

Monarch Casino & Resort, Inc. v. Affiliated FM Insurance Co., 85 F.4th 1034,
1042-1044 (10th Cir. 2023)

Dukes Clothing, LLC v. Cincinnati Insurance Co., 35 F.4th 1322, 1326-1328
(11th Cir. 2022)
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Henry’s Louisiana Grill, Inc. v. Allied Insurance Co. of America, 35 F.4th 1318,
1320-1321 (11th Cir. 2022)

SA Palm Beach, LLC v. Certain Underwriters at Lloyd’s, London, 32 F.4th 1347,
1357-1362 (11th Cir. 2022)

State Courts of Last Resort

Baxter Senior Living LLC v. Zurich American Insurance Co., 556 P.3d 757,
762-770 (Ak. 2024)

Another Planet Entertainment LLC v. Vigilant Insurance Co., 548 P.3d 303, 307
(Cal. 2024)

Connecticut Dermatology Group, PC v. Twin City Fire Insurance Co., 288 A.3d
187, 193-206 (Conn. 2023)

Hartford Fire Insurance Co. v. Moda, LLC, 288 A.3d 206, 211-213 (Conn. 2023)

Creative Consolidation, LLC v. Erie Insurance Exchange, 311 A.3d 902, 905-
909 (D.C. 2024)

Rose’s 1, LLC v. Erie Insurance Exchange, 290 A.3d 52, 57-64 (D.C. 2023)

Jesse’s Embers, LLC v. Western Agricultural Insurance Co., 973 N.W.2d 507,
510-512 (lowa 2022)

Wakonda Club v. Selective Insurance Co. of America, 973 N.W.2d 545, 549-556
(lowa 2022)

Cajun Conti LLC v. Certain Underwriters at Lloyd’s, London, 359 So0.3d 922,
926-929 (La. 2023)

Tapestry, Inc. v. Factory Mutual Insurance Co., 286 A.3d 1044, 1053-1067 (Md.
2022)

Verveine Corp. v. Strathmore Insurance Co., 184 N.E.3d 1266, 1274-1279
(Mass. 2022)

Starr Surplus Lines Insurance Co. v. JGB Vegas Retail Lessee, LLC, 535 P.3d
254, 261-267 (Nev. 2023)
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Schleicher & Stebbins Hotels, LLC v. Starr Surplus Lines Insurance Co., 302
A.3d 67, 75-81 (N.H. 2023)

AC Ocean Walk, LLC v. American Guarantee & Liability Insurance Co., 307
A.3d 1174, 1185-1191 (N.J. 2024)

Consolidated Restaurant Operations, Inc. v. Westport Insurance Corp., 41
N.Y.3d 415, 427-433 (N.Y. 2024)

Neuro-Communication Services, Inc. v. Cincinnati Insurance Co., 219 N.E.3d
907, 911-916 (Ohio 2022)

Cherokee Nation v. Lexington Insurance Co., 521 P.3d 1261, 1267-1270 (Okla.
2022)

Ungarean v. CNA & Valley Forge Insurance Co., 323 A.3d 593, 605-610 (Pa.
2024)

Sullivan Management, LLC v. Fireman’s Fund Insurance Co., 879 S.E.2d 742,
744-746 (S.C. 2022)

Crescent Hotels & Resorts, LLC v. Zurich American Insurance Co., No. 211074,
2022 WL 1124493, at *1 (Va. Apr. 14, 2022)

Hill & Stout, PLLC v. Mutual of Enumclaw Insurance Co., 515 P.3d 525, 531-
535 (Wash. 2022)

Colectivo Coffee Roasters, Inc. v. Society Insurance, 974 N.W.2d 442, 447-449
(Wis. 2022)
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