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Elements of Liability
Misrepresentation of Material Fact — Defined
Reasonable Reliance — Defined
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E. AFFIRMATIVE DEFENSES AND DEFENSE CONSIDERATIONS

14:25 Affirmative Defense — Unreasonable, Knowing Use of Defective Product or Product
Not in Compliance with Warranty
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14:28 Affirmative Defense — Comparative Fault Based on Unreasonable, Knowing Use of
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14:30 Comparative Fault — Elements and Effect — No Counterclaim — Single Defendant

14:30A  Special Verdict — Mechanics for Submitting — No Counterclaim — Single
Defendant

14:30B  Special Verdict Forms — No Counterclaim — Single Defendant — Forms A, B, and
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14:31 Comparative Fault — Elements and Effect — No Counterclaim — Multiple
Defendants
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— Designated Nonparty or Nonparties Involved
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Defendant — Designated Nonparty or Nonparties Involved

14:32B  Special Verdict Forms — No Counterclaim — Single Defendant — Designated
Nonparty or Nonparties Involved — Forms A, B, and C

14:33 Comparative Fault — Elements and Effect — Multiple Defendants — Designated
Nonparty or Nonparties Involved

14:33A  Special Verdict — Mechanics for Submitting — No Counterclaim — Multiple
Defendants — Designated Nonparty or Nonparties Involved

14:33B  Special Verdict Forms — No Counterclaim — Multiple Defendants — Designated
Nonparty or Nonparties Involved — Forms A, B, and C
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CHAPTER 15. PROFESSIONAL LIABILITY
I. PHYSICIANS AND PRACTITIONERS OF OTHER HEALING ARTS
A. MALPRACTICE

15:1 Elements of Liability

15:2  Negligence — Nonspecialist — Defined

15:3  Negligence — Specialist or One Who Has or Claims to Have Special Skill — Defined
15:4 No Implied Warranty of Successful Outcome

15:5 Referral of Patient to Another Physician

15:6  Contributory Negligence of Patient — Defined

B. BATTERY

15:7  Operation or Treatment Without Consent of Patient
15:8  Affirmative Defense — Consent, Express or Implied
15:9  Affirmative Defense — Implied Consent Based on Emergency

C. UNINFORMED CONSENT

15:10 Uninformed Consent — Elements of Liability

15:11 Information Required

15:12 Substantial Risk — Defined

15:13 Proof of Negligent Failure to Obtain Informed Consent

D. DAMAGES INSTRUCTIONS AND SPECIAL VERDICTS IN ACTIONS AGAINST
HEALTH CARE PROFESSIONALS OR HEALTH CARE INSTITUTIONS

15:14 Special Verdict — Mechanics For Submitting — Tort Actions Against Health Care
Professionals or Health Care Institutions

15:15 Special Verdict Forms — Tort Actions Against Health Care Professionals or Health Care
Institutions — Forms A and B

15:16 Determining Present Value of Future Damages

15:17 Determining Lifelong Future Damages — Shortened Life Expectancy

II. ATTORNEYS — MALPRACTICE

15:18 Elements of Liability of Attorneys — Not Involving an Underlying Claim or Case

15:19 Elements of Liability of Attorneys — Involving an Underlying Matter (Case-Within-a-
Case)
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15:20

15:21
15:22
15:23
15:24

Elements of Liability of Attorneys — Involving an Underlying Matter (Case-Within-a-
Case) — Determining Whether Plaintiff Should Have Prevailed in the Underlying Matter

Negligence — Attorneys — Defined

No Implied Warranty of Successful Outcome
Referral of Client to Another Attorney
Contributory Negligence of Client — Defined

III. OTHER PROFESSIONAL MALPRACTICE (ACCOUNTANTS, ARCHITECTS,
ETC.)

15:25
15:26
15:27
15:28
15:29
15:30

Elements of Liability — Accountants, Architects, Etc.

Negligence — Other Professionals — Defined

Causation — Real Estate Brokers — Transactional Malpractice — Defined
No Implied Warranty of Successful Outcome — Other Professionals
Referral of Client to Another Professional Person

Contributory Negligence of Client — Defined

CHAPTER 16. BAILORS AND BAILEES

16:1
16:2
16:3
16:4

16:5
16:6

Bailment — Bailor — Bailee — Defined
Bailor Not Liable to Third Persons for Negligence of Bailee
Gratuitous Bailment — Duty of Bailor to Warn Bailee — Definition of Negligence

Non-Gratuitous Bailment — Duty of Non-Commercial Bailor to Bailee — Definition of
Negligence

Duty of Bailee to Bailor

Failure of Bailee to Return Property or Return It in Undamaged Condition —
Presumption of Negligence

CHAPTER 17. MALICIOUS PROSECUTION AND ABUSE OF PROCESS

A. MALICIOUS PROSECUTION

17:1
17:2
17:3
17:4
17:5
17:6

Elements of Liability

Probable Cause — Defined

Probable Cause Not Dependent on Result of Criminal Case
Presence of Malice

Proof of Malice

Lack of Probable Cause Not to Be Inferred from Malice Alone
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17:7
17:8
17:9

Affirmative Defense — Advice of Attorney
Affirmative Defense — Advice of Prosecuting Attorney

Actual Damages

B. ABUSE OF PROCESS

17:10 Elements of Liability

17:11

Actual Damages

17:12 Ulterior Purpose — Defined

CHAPTER 18. TRESPASS TO LAND AND PRIVATE NUISANCE

18:1
18:2
18:3
18:4
18:5
18:6
18:7

Trespass — Elements of Liability
Intentionally — Defined

Consent

Actual or Nominal Damages

Private Nuisance — Elements of Liability
Intentionally or Negligently — Defined

Actual or Nominal Damages

CHAPTER 19. DECEIT BASED ON FRAUD

19:1
19:2
19:3
19:4
19:5
19:6
19:7
19:8
19:9
19:10
19:11
19:12
19:13
19:14
19:15

False Representation — Elements of Liability

Nondisclosure or Concealment — Elements of Liability

False Representation — Defined

Material Fact — Defined

Nondisclosure — Duty to Disclose

Concealment — Defined

False Representation — Reliance — Defined

Justifiable Reliance on False Representation — Defined
Justifiable Reliance — Nondisclosure or Concealment — Defined
Justifiable Reliance — No General Duty to Investigate

Reliance After Investigation

Statements of Future Intention or Promises as False Representations
Statements About the Future as False Representations

Statements of Law as False Representations

Statements of Opinion as False Representations
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19:16 Affirmative Defense — Waiver by Plaintiff Before Plaintiff’s Complete Performance
19:17 Actual Damages

CHAPTER 20. ASSAULT AND BATTERY
A. ASSAULT

20:1  Elements of Liability

20:2  Apprehension — Defined

20:3 Intent to Place Another in Apprehension — Defined
20:4  Actual or Nominal Damages

B. BATTERY

20:5 Elements of Liability
20:6  Contact — Defined
20:7  Intent — Defined
20:8 Transferred Intent

20:9  Actual or Nominal Damages

C. AFFIRMATIVE DEFENSES

20:10 Words Alone Do Not Justify

20:11 Consent

20:12 Self-Defense of Person

20:13 Self-Defense — Force Calculated to Inflict Death or Serious Bodily Injury
20:14 Defense of Another Person

20:15 Battery Defenses — Defense of Real Property

20:16 Battery Defenses — Defense of Personal Property

20:17 Battery Defenses — Recapture of Personal Property

CHAPTER 21. FALSE IMPRISONMENT OR ARREST
A. LIABILITY

21:1 Elements of Liability
21:2 Restriction of Freedom of Movement — Defined
21:3 Intent — Defined

21:4 Intent to Restrict by Failure to Release
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21:5

Actual or Nominal Damages

B. AFFIRMATIVE DEFENSES

21:6
21:7
21:8
21:9

21:
21:
21:
21:
21:
21:
21:
21:
21:
21:

10
11
12
13
14
15
16
17
18
19

Consent

Statutory Privilege to Detain for Investigation
Common-Law Privilege to Detain for Investigation
Privilege to Defend Person or Property

Privilege of Any Person to Arrest Without a Warrant
Privilege of Peace Officer to Arrest Without a Warrant
Arrest — Defined

Reasonable Grounds for Believing and Probable Cause to Believe — Defined
Fresh Pursuit — Defined

Privilege to Arrest with a Warrant

Indication of Intent to Arrest — When Excused

Valid Warrant or Warrant Fair on Its Face — Defined
Guilt of Person Arrested

Abuse of a Privilege to Arrest

CHAPTER 22. DEFAMATION (LIBEL AND SLANDER)

Introductory Note
22:1

22:2

22:3

22:4

22:5

22:6
22:7
22:8
22:9

Libel or Slander Per Se — Where the Plaintiff Is a Public Official or Public Person or, If
a Private Person, the Statement Pertained to a Matter of Public Interest or General
Concern — Elements of Liability

Libel or Slander Per Quod — Where the Plaintiff Is a Public Official or Public Person or,
If a Private Person, the Statement Pertained to a Matter of Public Interest or General
Concern — Elements of Liability

Reckless Disregard Defined — Where the Plaintiff Is a Public Official or Public Person
or, If a Private Person, the Statement Pertained to a Matter of Public Interest or General
Concern

Libel or Slander Per Se — In a Private Matter Where Plaintiff Is a Private Person —
Elements of Liability

Libel or Slander Per Quod — In a Private Matter Where Plaintiff Is a Private Person —
Elements of Liability

Incremental Harm
Published — Defined
Defamatory — Defined

About the Plaintiff — Defined
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22:10
22:11
22:12

22:13
22:14
22:15
22:16
22:17
22:18
22:19
22:20
22:21
22:22
22:23
22:24
22:25
22:26
22:27

Determination of Meaning of Statement — How Understood by Others
Determination of Meaning of Statement — Publication to Be Considered as a Whole

Determination of Meaning of Statement — Publication to Be Considered In Light of
Surrounding Circumstances

False — Defined

Special Damages — Defined

Actual Damage — Defined

Affirmative Defense — Substantial Truth

Affirmative Defense — Absolute Privilege

Affirmative Defense — Qualified Privilege — When Lost

Affirmative Defense — Privilege to Report Official or Public Meeting Proceedings
Affirmative Defense — Privilege to Provider of Means of Communication
Affirmative Defense — Fair Comment

Affirmative Defense — Consent

Affirmative Defense — Statute of Limitations

Repetition by Third Persons as an Element of Damages

Damages — Recovery of

Circumstances That Mitigate Damages

Exemplary or Punitive Damages

CHAPTER 23. EXTREME AND OUTRAGEOUS CONDUCT — EMOTIONAL

DISTRESS

23:1 Elements of Liability

23:2  Extreme and Outrageous Conduct — Defined
23:3  Recklessly or with Intent — Defined

23:4
23:5
23:6

Severe Emotional Distress — Defined
Exercising Legal Rights in Permissible Manner

Actual Damages

CHAPTER 24. INTENTIONAL INTERFERENCE WITH CONTRACTUAL

OBLIGATIONS

24:1 Elements of Liability

24:2  Intentional Conduct — Defined
24:3  Improper — Defined

24:4  Interference — Defined
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24:5
24:6
24:7

Contracts Terminable at Will or Voidable
Affirmative Defense — Privilege — When Existent — When Lost

Actual or Nominal Damages

CHAPTER 25. BAD FAITH BREACH OF INSURANCE CONTRACT

25:1
25:2
25:3
25:4
25:5
25:6
25:7
25:8
25:9
25:10
25:11

Elements of Liability — Third-Party Claims

Elements of Liability — First-Party Common-Law Claims

Unreasonable Conduct/Unreasonable Position — Common-Law Claims — Defined
Elements of Liability — First-Party Statutory Claims

Unreasonable Delay or Denial

Unreasonable Conduct/Unreasonable Position — Statutory Violations — Defined
Reckless Disregard — Defined

Duty of Good Faith and Fair Dealing

Actual Damages — Common-Law Claims

Benefit Amount — First-Party Statutory Claims

Punitive Damages

CHAPTER 26. BREACH OF FIDUCIARY DUTY

26:1
26:2
26:3
26:4
26:5

Elements of Liability

Fiduciary Relationship — Defined

Fiduciary Relationship Arising Out of a Confidential Relationship
Confidential Relationship — Defined

Actual Damages

CHAPTER 27. CIVIL CONSPIRACY

27:1
27:2
27:3

Elements of Liability
Unlawful Means — Defined
Unlawful Goal — Defined

CHAPTER 28. INVASION OF PRIVACY

28:1
28:2
28:3

Invasion of Privacy by Intrusion — Elements of Liability
Intrusion — Very Offensive to a Reasonable Person — Defined

Intentional Intrusion — Defined
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28:4
28:5
28:6
28:7
28:8
28:9
28:10
28:11
28:12
28:13
28:14
28:15

Invasion of Privacy by Appropriation — Elements of Liability

Invasion of Privacy by Public Disclosure of Private Facts — Elements of Liability
Public Statement or Disclosure — Defined

About the Plaintiff — Defined

Private Facts — Defined

Public Disclosure of Private Facts — Very Offensive to a Reasonable Person — Defined
Invasion of Privacy by Publicity Placing Plaintiff in a False Light

Invasion of Privacy — Affirmative Defense — Privilege

Invasion of Privacy — Affirmative Defense — Statute of Limitations

Invasion of Privacy — Affirmative Defense — Consent

Invasion of Privacy — Damages

Invasion of Privacy — Exemplary or Punitive Damages

CHAPTER 29. THE COLORADO CONSUMER PROTECTION ACT

Introductory Note

29:1 Elements of Liability

29:2  Deceptive Trade Practices — Defined

29:3  False Representation/Misrepresentation — Defined
29:4  Significant Impact on the Public — Defined

29:5  Actual Damages

29:6  Treble Damages

CHAPTER 30. CONTRACTS

Introductory Note

A. CONTRACT FORMATION

30:1
30:2
30:3
30:4
30:5
30:6
30:7
30:8

Contract Formation — In Dispute

Contract Formation — Need Not Be in Writing
Contract Formation — Offer

Contract Formation — Revocation of Offer
Contract Formation — Counteroffer

Contract Formation — Acceptance

Contract Formation — Consideration

Contract Formation — Modification
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30:9 Contract Formation — Third-Party Beneficiary

B. CONTRACT PERFORMANCE

30:10 Contract Performance — Breach of Contract — Elements of Liability
30:11 Contract Performance — Breach of Contract Defined

30:12 Contract Performance — Substantial Performance

30:13 Contract Performance — Anticipatory Breach

30:14 Contract Performance — Time of Performance

30:15 Contract Performance — Conditions Precedent

30:16 Contract Performance — Implied Duty of Good Faith and Fair Dealing — Non-Insurance
Contract

30:17 Contract Performance — Assignment

C. DEFENSES

Introductory Note

30:18 Defense — Fraud in the Inducement

30:19 Defense — Undue Influence

30:20 Defense — Duress

30:21 Defense — Minority

30:22 Defense — Mental Incapacity

30:23 Defense — Impossibility of Performance

30:24 Defense — Inducing a Breach by Words or Conduct
30:25 Defense — Waiver

30:26 Defense — Statute of Limitations

30:27 Defense — Cancellation by Agreement

30:28 Defense — Accord and Satisfaction (Later Contract)
30:29 Defense — Novation

D. CONTRACT INTERPRETATION

Introductory Note

30:30 Contract Interpretation — Disputed Term

30:31 Contract Interpretation — Parties’ Intent

30:32 Contract Interpretation — Contract as a Whole

30:33 Contract Interpretation — Ordinary Meaning

30:34 Contract Interpretation — Use of Technical Words in a Contract
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30:35 Contract Interpretation — Construction Against Drafter
30:36 Contract Interpretation — Specific and General Clauses
E. DAMAGES

Introductory Note

30:37 Damages — Introduction

30:38
30:39
30:40
30:41
30:42
30:43
30:44
30:45

30:46

30:47
30:48

30:49
30:50
30:51
30:52
30:53
30:54

Damages — General

Damages — Special

Damages — Liquidated

Damages — Nominal

Damages — Purchaser’s for Breach of Land Purchase Contract

Damages — Seller’s for Breach of Land Purchase Contract

Damages — Employer’s for Employee’s Breach of Personal Service Contract

Damages — Builder’s for Breach of Construction Contract by Owner Prior to
Completion

Damages — Builder’s for Substantial Though Not Complete Performance of
Construction Contract

Definition — Contract Price Agreed Upon

Damages — Builder’s for Owner’s Partial Breach — Failure to Make Installment
Payment

Damages — Owner’s for Breach of Construction Contract by Builder
Damages — Owner’s for Delay in Completion of Construction Contract
Damages — Broker’s for Breach of Real Estate Commission Contract
Damages — Owner’s for Wrongful Deprivation of Use of a Chattel
Damages — Owner’s for Breach of a Covenant Against Encumbrances
Damages — Landlord for Tenant’s Breach of Commercial Lease

F. PARTICULAR CONTRACTS

30:55
30:56
30:57

Claim — Building Contractor’s Breach of Implied Warranty — Elements of Liability
Definition — Building Contractor’s Implied Warranties
Claim — Real Estate Commission — Elements of Liability

G. CLAIMS BASED ON IMPLIED AGREEMENTS

30:58

Goods and Services Rendered (Quantum Meruit/Quantum Valebat)
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CHAPTER 31. WRONGFUL DISCHARGE

A. BREACH OF CONTRACT CLAIMS

31:1
31:2
31:3

31:4

31:5
31:6
31:7
31:8
31:9
31:10
31:11

Breach of Employment Contract for a Definite Period of Time — Elements of Liability
Employment Contract Providing for Fixed Term Salary — Cautionary Instruction

Breach of Employment Contract for an Indefinite Period of Time Requiring Good or Just
Cause for Termination — Elements of Liability

Breach of Implied Contract Based on Violation of Employer’s Termination Policies or
Procedures — Elements of Liability

At-Will Employment — Defined

Good or Just Cause — Defined

General Damages for Wrongful Discharge — Breach of Contract Claim
Mitigation of Damages for Wrongful Discharge

Constructive Discharge — Defined

Constructive (Implied) Discharge

Affirmative Defense to Contract Claim — After-Acquired Evidence of Fraud or Other
Misconduct

B. TORT CLAIMS

31:12

Tort Claim for Wrongful Discharge Based on Violations of Public Policy — Employer’s
Retaliation Against an Employee for Refusal to Comply with Employer’s Improper
Directive — Elements of Liability

31:13 Tort Claim for Wrongful Discharge Based on Violations of Public Policy — Employer’s

31:14
31:15
31:16

Retaliation Against an Employee for Exercising a Right or Performing a Public Duty —
Elements of Liability

Advisory Instruction on Wrongful Discharge in Violation of Public Policy
Damages for Wrongful Discharge — Tort Claim

Affirmative Defense to Damages for Public-Policy Discharge Claim — After-Acquired
Evidence of Fraud or Other Misconduct

CHAPTER 32. PERSONAL PROPERTY

A. CONVERSION

32:1
32:2
32:3

Elements of Liability
Intentional and Substantial Interference — Defined
Damages
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B. CIVIL THEFT

32:4  Elements of Liability

32:5 Intentional and Knowingly — Defined
32:6 Damages — Actual

32:7 Damages — Statutory

C. REPLEVIN

32:8 Elements of Liability

32:9  Possession and Damages — If the Property can be Returned in the Same Condition
32:10 Damages — Where the Property Cannot be Returned to the Plaintiff

32:11 Damages — Where the Property can be Returned but not in the Same Condition

CHAPTER 33. RESERVED FOR FUTURE USE

CHAPTER 34. WILLS

34:1 Will Contest — Statement of the Case

34:2  Elements of Proof of Properly Executed, Signed, and Witnessed or Notarized Will — All
Wills Except Self-Proved and Holographic

34:3  Conscious Presence — Defined

34:3A Testator — Defined

34:3B Devisee — Defined

34:4  Witness Having an Interest Under the Will

34:5 Elements of Proof of Properly Executed Will — Self-Proved Will

34:6  Elements of Proof of Properly Executed Will — Holographic Will

34:7 Testamentary Intent — Defined

34:8 Revocation by Burning, Tearing, Canceling, Obliterating, or Destroying — Defined
34:9  Presumption of Revocation of Lost Will or Unavailable Will

34:10 Burden of Proof on Issues of Sound Mind, Testamentary Capacity, Undue Influence, and
Insane Delusion

34:11 Testamentary Capacity and Sound Mind — Defined

34:12 Insane Delusion — Defined

34:13 Elements of Proof of Insane Delusion

34:14 Undue Influence — Defined

34:15 Factors to Be Considered in Determining Undue Influence
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34:16 Undue Influence — Presumption When Beneficiary in a Confidential or Fiduciary
Relationship

34:17 Undue Influence — Permissible Inference When Presumption of Undue Influence Is
Rebutted

34:18 Confidential Relationship — Defined
34:19 Fiduciary Relationship — Defined
34:20 Verdict Form for Proponent

34:21 Verdict Form for Contestant

CHAPTER 35. MENTAL HEALTH — PROCEEDINGS FOR SHORT-TERM
TREATMENT OR LONG-TERM CARE AND TREATMENT OF THE MENTALLY ILL
UNDER C.R.S. TITLE 27, ARTICLE 65

35:1 Statement of the Case and Mechanics for Submitting Special Verdict — Short-Term
Treatment

35:2  Statement of the Case and Mechanics for Submitting Special Verdict — Long-Term Care
and Treatment

35:3  Person with a Mental Illness or Mental Health Disorder — Defined
35:4  Gravely Disabled — Defined

35:5 Danger to Self or Others — Defined

35:6  Expert Witness — Court-Appointed Professional Person

35:7 Special Verdict Form — Short-Term Treatment

35:8  Special Verdict Form — Long-Term Care and Treatment

CHAPTER 36. EMINENT DOMAIN

36:1 Instruction to Commissioners as to Duties

36:2  Burden of Proof as to Issues

36:3  Ascertainment of Value of Property Taken

36:4  Ascertainment of Damages and Specific Benefits to Residue
36:5 Ascertainment of Damages to Residue — Limitations

36:6  Ascertainment of Market Value, Damages, or Specific Benefits — Most Advantageous
Uses

36:7 Approaches to Valuation

36:8 Sales of Comparable Properties

36:9 Cost Approach

36:10 Income Approach

36:11 Report of Commissioners or Verdict Form
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CHAPTER 37. RESERVED FOR FUTURE USE
CHAPTER 38. RESERVED FOR FUTURE USE

CHAPTER 39. RESERVED FOR FUTURE USE

CHAPTER 40. CHILDREN’S CODE — JUVENILE DELINQUENCY

Introductory Note
40:1 Introductory Remarks to Jury Panel
40:2  General Outline of Trial Procedures to Jury

40:3  Summary Closing Instruction

CHAPTER 41. CHILDREN’S CODE — DEPENDENCY AND NEGLECT

41:1  Introductory Remarks to Jury Panel

41:2  General Outline of Trial Procedures to Jury

41:3  Explanation of Dependency and Neglect Proceedings

41:4 Statement of the Case and Requirements for Establishing Child Dependent and Neglected
41:5 Adjudication of No Fault

41:6  Abandonment — Defined

41:7  Proper Parental Care — Defined

41:8 Mistreatment or Abuse — Defined

41:9 Mistreatment or Abuse — Includes Emotional Abuse

41:10 Environment Injurious to Child’s Welfare — Defined

41:11 Treatment of Other Child or Children

41:12 Custody Not Required

41:13 Run Away from Home — Defined

41:14 Dependent and Neglected Because of Pattern of Habitual Abuse — Elements
41:15 Pattern of Habitual Abuse — Defined

41:16 Prospective Harm

41:17 Born Affected by Alcohol or Substance Exposure

41:18 Newborn Child’s Health or Welfare Threatened by Substance Use

41:19 Special Verdict — Mechanics for Submitting

41:20 Special Verdict Form

41:21 Use of Present Tense — Dependency and Neglect
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