Paternity Findings
(1.8) The court shall make all necessary persons parties to the proceeding pursuant to the requirements of section 19-4-110 and shall make a determination pursuant to section 19-4-105 as to legal parentage.
§ 14-10-123, C.R.S.

1. When does this apply? To all cases in which APR will be addressed UNLESS the minor child/ren were born AFTER the date of marriage. 
2. What questions do you need to ask of the parties? 
3. Were you legally married to any person for one year before or after the minor child’s dob? 
4. Has any person other than (opposing party) ever been named as the Father on the minor child’s birth certificate? 
5. Has any person other than (opposing party) ever said that they were the Father of the minor child? 
6. Has any court ever made a decision before today determining who is the legal father of the minor child? 
7. Did you have an intimate relationship with any person other than (opposing party) for 45 days before or after the date that you would have conceived? 

Advisement of Right to Genetic Testing
(III) The summons shall contain the following advisements:
(A) That a request for genetic tests shall not prejudice the requesting party in matters concerning allocation of parental responsibilities pursuant to section 14-10-124(1.5); and
(B) That, if genetic tests are not obtained prior to a legal establishment of paternity and submitted into evidence prior to the entry of the legal final decree of dissolution, the genetic tests may not be allowed into evidence at a later date.
§ 14-10-107, C.R.S.

1. You must ask each party if they waive or assert their right to genetic testing. 

Request for Genetic Testing
C.R.S. § 13-25-126 provides the process. 
The statute reads in part:
(1)(a)(I) If a party refuses to submit to these tests, the court may resolve the question of parentage against the party to enforce its order if the rights of others and the interests of justice so require.


 (1)(b) The tests shall be conducted by a laboratory approved by an accreditation body designated by the secretary of the federal department of health and human services, utilizing any genetic test of a type generally acknowledged as reliable by such accreditation body. 

(1) (c) Documentation from the testing laboratory of the following information is sufficient to establish a reliable chain of custody that makes the results of genetic testing admissible without testimony:
(I) The names and photographs of the individuals from whom specimens have been taken;
(II) The names of the individuals who collected the specimens;
(III) The places at which and dates on which the specimens were collected;
(IV) The names of the individuals who received the specimens in the testing laboratory; and
(V) The dates the specimens were received.

(1)(h) A man presumed to be the father of the child pursuant to paragraph (g) of this subsection (1) may rebut the genetic testing results only by other genetic testing that satisfies the requirements of this section and that:
(I) Excludes the man as the genetic father of the child; or
(II) Identifies another man as the father of the child.

(2) Any objection to genetic testing results shall be made in writing not less than fifteen days before the first scheduled hearing at which the results may be introduced into evidence or fifteen days after motion for summary judgment is served on such person; except that a person shall object to the genetic testing results not less than twenty-four hours prior to the first scheduled hearing if such person did not receive the results fifteen or more days before such hearing. The test results shall be admissible as evidence of paternity in an action filed pursuant to article 10 of title 14, C.R.S., article 4 of title 19, C.R.S., or article 13.5 of title 26, C.R.S., without the need for foundation testimony or other proof of authenticity or accuracy.

Do the do-it-yourself tests from Walgreens satisfy the statute? 
What if they aren’t the Father? 

Initial APR Between Parents

1. What standards apply?

In determining parenting time and allocating decision-making responsibilities, the Court is guided by § 14-10-124(1.5), C.R.S., concerning the best interests of the child, giving paramount consideration to the child’s safety and the child’s physical, mental, and emotional conditions and needs. The allocation of parenting time is a matter within the sound discretion of the trial court, taking into consideration the child’s best interest and the policy of maintaining the child’s relationship with both parents. In re Marriage of Fickling, 100 P.3d 571, 574–75 (Colo. App. 2004). Children are entitled to reasonable parenting time with both parents unless the Court finds that parenting time would endanger the physical health or significantly impair the emotional development of the child. C.R.S. §§ 14-10-124(1), (1.5)(a). Even a parent who is not fit to be a primary caregiver or share decision-making responsibilities is entitled to reasonable parenting time. In re Marriage of McGee, 613 P.2d 348, 350 (Colo. App. 1980).
2. How do you do this? 

Pursuant to C.R.S. § 14-10-124(1.5)(a), in determining the best interests of the child for purposes of parenting time, the court shall consider all relevant factors including: 
(I) The wishes of the child’s parents as to parenting time; 
(II) The wishes of the child if he or she is sufficiently mature to express reasoned and independent preferences as to the parenting time schedule; 
(III) The interaction and interrelationship of the child with his or her parents, his or her siblings, and any other person who may significantly affect the child’s best interest; 
(III.5) Any report related to domestic violence that is submitted to the court by a child and family investigator, if one is appointed pursuant to section 14-10-116.5; a professional parental responsibilities evaluator, if one is appointed pursuant to section 14-10-127; or a legal representative of the child, if one is appointed pursuant to section 14-10-116. The court may consider other testimony regarding domestic violence from the parties, experts, therapists for any parent or child, the department of human services, parenting time supervisors, school personnel, or other lay witnesses;
(IV) The child’s adjustment to his or her home, school, and community; 
(V) The mental and physical health of all individuals involved . . . ; 
(VI) The ability of the parties to encourage the sharing of love, affection, and contact between the child and the other party . . . ; 
(VII) Whether the past pattern of involvement of the parties with the child reflects a system of values, time commitment, and mutual support; 
(IX) The physical proximity of the parties to each other as this relates to the practical consideration of parenting time; 
. . .
(XI) the ability of each party to place the needs of the child ahead of his or her own needs. 
Id. A trial court is not required to make findings on all of the factors. In re the Custody of C.J.S., 37 P.3d 479, 482 (Colo. App. 2001).
3. What if there is domestic violence or abuse? 
Pursuant to C.R.S. § 14-10-124(4)(d) and (e), when the court finds by a preponderance of the evidence that one party has committed child abuse or domestic violence, the court shall consider, as the primary concern, the safety and well-being of the child and the abused party, including an order that limits contact between the parties to contact that the court deems is safe and that minimizes unnecessary communication between the parties, and order for parenting time exchanges to be held in a protected setting and an order that imposes any other condition on one or more parties that the court determines is necessary to protect the child, another party, or any other family or household member of a party.
Can you still order joint decision-making? 
The court is required to consider the same factors used in determining the allocation of parenting PLUS the following factors: 

1. Credible evidence of the ability of the parties to cooperate and to make decisions jointly;
2. Whether the past pattern of involvement of the parties with the child reflects a system of values, time commitment and mutual support that would indicate an ability as mutual decision makers to provide a positive and nourishing relationship with the child;
3. Whether an allocation of mutual decision making responsibility on any one or a number of issues will promote more frequent or continuing contact between the child and each of the parties; Section 14-10-124(1.5)(b)(I) to (V), C.R.S.
and

· If the court makes a finding of fact that one of the parties has been a perpetrator of child abuse or neglect then by statute it shall not be in the best interests of the child to allocate mutual decision making with respect to any issue over the objection of the other party or the representative of the child. Section 14-10-124(1.5)(b)(IV), C.R.S.
· Similarly, if the court makes a finding of fact that one of the parties had been a perpetrator of domestic violence, then it shall not be in the best interests of the child to allocate mutual decision making responsibility over the objection of the other party or the representative of the child unless the court finds that the parties are able to make shared decisions about their children without physical confrontation and in a place and manner that is not a danger to the abused party or the child. Section 14-10-124(1.5)(b)(V), C.R.S.

Initial Parenting Time Orders When One Parent Intends to Live in Another State
In general, the “best interests” standard applies in an initial determination of parental responsibilities involving a claim that one party seeks to remove the child from the state after the dissolution. See In re Marriage of Garst, 955 P.2d 1056 (Colo. App. 1998). Unlike the situation presented when relocation is sought after there is an existing custody order, there are no presumptions either for or against the party seeking to remove the child from the state.
	In an initial determination to allocate parental responsibilities, the Colorado Supreme Court has indicated that a trial court has no statutory authority to order a parent to live in a specific location. Rather, the trial court must accept the location in which each party intends to live and allocate parental responsibilities accordingly, based on the best interests of the child. See Spahmer v. Gullette, 113 P.3d 158, 164 (Colo. 2005); In re Marriage of Morgan, 2018 COA 116M, modified on denial of reh'g (Sept. 6, 2018).
	At the time of the initial parenting time orders, the parties are on equal ground with respect to a determination of parental responsibilities, neither has vested parenting rights or decision-making responsibilities and each party is as likely as the other to become the majority time parent based on a best interests analysis. Thus, there can be no preference in favor of a parent who indicates an intention to remain in Colorado. Id.
Do you need to apply the relocation factors?
No, you cannot. 
The Supreme Court has been clear that an initial allocation of parental responsibilities action pursuant to section C.R.S. 14-10-124(1.5), is separate and distinct from a post decree modification proceeding pursuant to section C.R.S. 14-10-129(2)(c). The latter applies only to relocation motions to modify parenting time after an initial proceeding allocating parental responsibilities has been concluded. Spahmer v. Gullette, 113 P.3d 158 (Colo. 2005).  were never married to each other).

Initial APR Between Non-Parent and Parents
[bookmark: 4b12250e-ac1e-4e14-8638-3c652ec74b6b]A nonparent’s standing to seek an APR is governed by section 14-10-123, C.R.S. 2023. In Interest of B.B.O., 2012 CO 40, ¶ 8; In re Parental Responsibilities Concerning D.T., 2012 COA 142, ¶ 7. The statute provides that a proceeding concerning an APR may be commenced:

(b) By a person other than a parent, . . . but only if the child is not in the physical care of one of the child’s parents; [or]
(c) By a person other than a parent who has had the physical care of a child for a period of one hundred eighty-two days or more, if such action is commenced within one hundred eighty-two days after the termination of such physical care . . . . 
§ 14-10-123(1).

1. Do you have to let them intervene? 

By allowing nonparents to initiate a parental responsibilities action, § 14-10-123 also “necessarily” grants them the right to intervene in the existing such action.  Lattany v. Garcia, 140 P.3d 348, 350 (Colo. App. 2006). 
2. How do you know if nonparents have standing under 14-10-123(c)?
On its face, subsection (1)(c) permits any person, other than a parent, to petition for an APR, so long as they meet the physical care and time requirements; the subsection contains no other qualifying language. See In re E.L.M.C., 100 P.3d 546, 553–55 (Colo. App. 2004) (concluding that the partner of a child's adoptive mother had standing to petition for an APR because the partner had acted as a coparent with the child's mother, both living with and supporting the child). It is this narrow focus on a nonparent's physical care of the child and the amount of time spent with or apart from that child that controls whether the nonparent has standing. In re E.K., 2022 CO 34, ¶ 15. 
Colorado courts have consistently interpreted the term “physical care” literally, meaning the “actual, physical possession” of a child, as opposed to a legal term of art. See In re Custody of C.C.R.S., 892 P.2d 246, 253 (Colo. 1995) (adopting the literal definition of physical custody or care). This literal construction sufficiently takes into account “the amount of time a child has spent in the actual, physical possession of a non-parent,” as well as “the psychological bonds non-parents develop with children” who have been in their care for a substantial amount of time. B.B.O., ¶ 11 (quoting C.C.R.S., 892 P.2d at 253). 
When determining whether a nonparent who shares physical care of a child with a parent has standing under section 14-10-123(1)(c), courts consider “the nature, frequency, and duration of the contacts” taking place between the child and nonparent and the child and the parent. In re D.T., 2012 COA 142, ¶ 10. Importantly, however, these contacts need not be exclusive. See E.L.M.C., 100 P.3d at 555 (“[S]ubsection (1)(c) applies even where the nonparent's physical care of the child is not exclusive of the parent's.”). This is in contrast with subsection (1)(b), which grants standing only if the child is not in the physical care of one of the child's parents. See § 14-10-123(1)(b) (permitting the filing of a petition for an APR “[b]y a person other than a parent, ... only if the child is not in the physical care of one of the child's parents”). See E.K. at ¶ 17. 
Lack of parental consent is not a bar to standing of Non-Parent.  See B.B.O., ¶ 17 (a parental consent requirement is not necessary under 14-10-123(1)(c) as a means of protecting fit parents’ fundamental liberty interests in the care, custody, and control of their children) (citing Troxel v. Granville, 530 U.S. 57 (2000)). 
3. Does ICWA Apply? 

ICWA applies when an Indian child is the subject of a “child custody proceeding”.  25 U.S.C. § 1903(1) (2018); 25 C.F.R. § 23.2 (2018); People in Interest of K.G., 2017 COA 153, (Colo.App.). 

At the start of every emergency, voluntary, or involuntary child custody proceeding, the district court must ask each participant whether he or she knows or has reason to know that the child is an Indian child. 25 C.F.R. § 23.107(a) (2018); K.G., ¶ 21. All responses should be on the record. 25 C.F.R. § 23.107(a).

An allocation of parental responsibilities between a parent and a nonparent, in a C.R.S. 14-10-123 proceeding, constitutes a foster care placement, which means ICWA necessarily applies.  In re Marriage of Stockwell & Dees, 2019 COA 96, ¶¶ 13-14.

4. What happens if they establish standing? 
[bookmark: a1995312-d25f-4812-b80d-72e7c65899f6][bookmark: de4e94a3-6540-4a53-bbbd-e3a745ce677f][bookmark: 232dc459-eb78-4dad-b166-7dafbbcd7b1d][bookmark: 78778ac8-af75-4b96-aaee-d05486777102][bookmark: a5960f4e-04d3-4fda-b63a-b0f63b729178][bookmark: 0f0e0f6e-5f6f-4fa8-aaeb-dafa1c91ccbe]	Once a nonparent establishes standing under § 14-10-123 to pursue an allocation of parental responsibilities, the court must consider whether to allocate parenting time to the nonparent.  In re Parental Responsibilities Concerning B.J., 242 P.3d 1128, 1132 (Colo. 2010); see § 14-10-124(1.5)(a), C.R.S. (2019).  The statute does not address the constitutional presumption afforded a natural parent who opposes any allocation of parental rights to a nonparent.  Even after a nonparent has established standing under § 14-10-123, Troxel v. Granville, 530 U.S. 57 (2000), applies to the decision whether to allocate parental responsibilities to the nonparent.  In re Parental Responsibilities Concerning M.W., 2012 COA 162, ¶13. After the court has addressed all constitutional considerations, it allocates parental responsibilities according to the best interest standard as required under § 14-10-123.4(1)(a). People in Interest of A.M.K., 68 P.3d 563, 565 (Colo. App. 2003).  In determining the child’s best interests, the court must consider the factors set forth in § 14-10-124(1.5).  Id. 
[bookmark: 8b763776-2800-42e0-9a7f-5aee7a97e6a5][bookmark: c79e396b-b14c-4a42-b8e0-0d5ca55f79af][bookmark: 7f4ba4a1-2017-4758-8daa-ddc3e632cf68][bookmark: 4f1cf696-8c84-4a42-bad5-985bf22fbae2]In Troxel, the Supreme Court held that parents have a fundamental liberty interest in the care, custody, and control of their children.  530 U.S. at 65; see also In re D.I.S., 249 P.3d 775, 780 (Colo. 2011).  Parents are presumed to act in the best interests of their children absent a showing of unfitness.  Troxel, 530 U.S. at 68; D.I.S., 249 P.3d at 781. Thus, unless the parent is unfit, the court may not infringe upon that parent’s ability to make decisions regarding their minor children.   B.J., 242 P.3d at 1134; see Troxel, 530 U.S. at 72-73 (“[T]he Due Process Clause does not permit a State to infringe on the fundamental right of parents to make child rearing decisions simply because a state judge believes a ‘better’ decision could be made.”). For these reasons, a nonparent who has established standing under § 14-10-123 must still overcome the presumption that as between a parent and a nonparent, parents have a first and prior right of custody of their children.  B.J., 242 P.3d at 1133.  
[bookmark: c35e6eec-f687-4256-b533-870d051b849f][bookmark: 686bb2b1-c794-4c6b-93a3-e27c02b00901][bookmark: bcf7270b-41af-46e9-b49b-7736b7701065]Accordingly, a parental responsibilities dispute between a parent and a nonparent is not a contest between equals. See In re B.R.D., 2012 COA 63, ¶ 28; In Interest of C.T.G., 179 P.3d 213, 218 (Colo.App.2007); In Interest of E.L.M.C., 100 P.3d 546, 561 (Colo.App.2004). In such proceedings, the parent is entitled to a constitutional presumption that he or she acts in the child’s best interests. Troxel, 530 U.S. at 68; B.J., 242 P.3d at 1134; In re Adoption of C.A., 137 P.3d 318, 327 (Colo. 2006). The presumption “applies to all stages of” and “endures throughout” parental responsibilities proceedings.  B.J., 242 P.3d at 1130, 1135. 
In allocation of parental responsibilities proceedings, the court must employ a three-part test before issuing an order granting a nonparent's request for parental responsibilities that justifies the state’s interference with the parent’s wishes. See B.J., 242 P.3d at 1134; See also, In re Parental Responsibilities of Reese, 227 P.3d 900, 903 (Colo.App.2010). First, a presumption exists favoring the parental determination. B.J., 242 P.3d at 1134. Second, to rebut this presumption, the nonparent must show by clear and convincing evidence that the parental determination is not in the child's best interests. Id. Finally, the ultimate burden rests on the nonparent to establish by clear and convincing evidence that the nonparent's requested allocation is in the child's best interests. Id. After applying this test, a court allocating parental responsibilities to a nonparent must make factual findings and legal conclusions identifying those “special factors” on which it relies. Id. However, a nonparent need not also prove that the child's parents are unfit, however. See Reese, 227 P.3d at 905; cf. C.A., 137 P.3d at 326 (rejecting standard that would require grandparents to demonstrate parental unfitness in order to be awarded visitation over the parents' objections).
5. After all of that, do I still have to apply the best interest factors? 
Yes. 

Modification of Parenting Time
1. Do I have to apply more than the best interest factors? 
The Court may make or modify an order granting or denying parenting time rights whenever such order or modification would serve the best interests of the child. C.R.S. § 14- 10-129(1)(a)(I). The trial court's discretion in such matters is broad. In re Marriage of Hatton, 160 P.3d 326, 330 (Colo. App. 2007). Children are entitled to reasonable parenting time with both parents unless the Court finds that parenting time would endanger the physical health or significantly impair the emotional development of the child. C.R.S. §§ 14-10-124(1), (1.5)(a). Even a parent who is not fit to be a primary caregiver or share decision-making responsibilities is entitled to reasonable parenting time. In re Marriage of McGee, 613 P.2d 348, 350 (Colo. App. 1980).

When the moving party is not seeking a modification of the children’s primary residence the modification standard is whether the requested modification would serve the best interests of the children. See In re Marriage of Newell, 192 P.3d 529 (Colo. App. 2008) (appropriate modification standard is “best interests” where father sought to increase his parenting time to roughly equal parenting time because father was not seeking to change the child’s residential household.”). Conversely, a substantial alteration of visitation rights constitutes a restriction and requires application of the endangerment standard. In re Marriage of West, 94 P.3d 1248, 1251 (Colo. App. 2004).

“[D]etermining whether to apply the best interests standard or the endangerment standard may involve inquiry into both the quantitative and the qualitative aspects of the proposed change to parenting time, as well as the reason or reasons advanced for the change.”  Id. A qualitative change in parenting time refers to a change in circumstances, such as a requirement that visitation be supervised. In re Marriage of Parr & Lyman, 240 P.3d 509, 512 (Colo. App. 2010). Where the modification sought is purely quantitative and of a relatively limited magnitude, it is appropriate to apply the best interest standard. West, 94 P.3d 1251. Conversely, a substantial alteration of visitation rights constitutes a restriction and requires application of the endangerment standard. Id. In analyzing the reason advanced for the change the court in West noted that “while endangerment will necessarily encompass best interests, few best interests arguments will show endangerment.” Id. 
2. The parent wants to substantially change the parenting time as well as change the party with whom the child resides a majority of the time- now what? 

Under section 14-10-129(2), the district court shall not modify a prior parenting time order that substantially changes the parenting time as well as changes the parent with whom the child resides a majority of the time unless it finds that a change has occurred in the child’s circumstances or in the circumstances of the primary residential parent and that modification is necessary to serve the child’s best interests. See also B.R.D., ¶ 19. In applying these standards, the court shall retain the parenting time schedule from the prior order unless, as relevant here, the child’s present environment endangers his physical health or significantly impairs his emotional development and the harm likely to be caused by a change in his environment is outweighed by the advantages of the change. § 14-10-129(2)(d); see also B.R.D., ¶ 20.
[bookmark: 6a887c36-494e-479d-832c-831176fe2bf5][bookmark: 33cc6ec4-1f17-4d7c-b645-7de7285d5d51]Section 14-10-129(2)(d) requires “a three-step analytical process.” In re Marriage of Schlundt, 2021 COA 58, ¶ 35. First, the district court must apply a presumption in favor of retaining the existing parenting time order. Id. Second, to overcome that presumption, the court must find that the child is endangered by the status quo and that modifying the existing order will create advantages that outweigh any harm caused by the modification. Id. Last, the court must find that the proposed modification serves the child’s best interests. Id. 

Relocation of Minor Child
1. Can I apply just the best interest factors? 
2. Can I apply just the relocation factors? 
3. Does endangerment apply? 
Under C.R.S. § 14-10-129(I)(a)(II), when a party with whom a child resides the majority of the time seeks to relocate to a residence that substantially changes the geographical ties between the child and the other party after permanent orders are entered, the party is required to provide the other party with written notice as soon as practicable of his or her intent to relocate, the location where the party intends to reside, the reason for the relocation, and a proposed revised parenting time plan.
If the parties are unable to agree on the relocation request, a hearing must be held at which the court is required to consider evidence on “all relevant factors” before modifying the existing parenting time orders. The Colorado Supreme Court makes clear in this case that limiting a parent’s ability to travel is not an option; the court is deciding only whether the child will be permitted to move with the relocating parent. “All relevant factors” includes the factors identified in § 14-10- 129(2)(c) as well as the factors governing the best interests of a child enumerated in § 14-10- 124(1.5)(a). In re Marriage of Ciesluk, 113 P.3d 135, 140 (Colo. 2005)
Under C.R.S. § 14-10-129(2)(c) - the relocation-specific factors – the court must consider:
(I) The reasons why the party wishes to relocate with the child;
(II) The reasons why the opposing party is objecting to the proposed relocation;
(III) The history and quality of each party's relationship with the child since any previous parenting time order;
(IV) The educational opportunities for the child at the existing location and at the proposed new location;
(V) The presence or absence of extended family at the existing location and at the proposed new location;
(VI) Any advantages of the child remaining with the primary caregiver;
(VII) The anticipated impact of the move on the child;
(VIII) Whether the court will be able to fashion a reasonable parenting time schedule if the change requested is permitted; and
(IX) Any other relevant factors bearing on the best interests of the child.
Each party has the burden of demonstrating how the child’s best interests will be impacted by the proposed relocation. In re Marriage of Ciesluk, 113 P.3d at 147-48. After considering all of the above statutory factors, if a court determines that it is in not in the child’s best interests to relocate, a new parenting plan is necessary. Id. at 148.
Parents have competing constitutional interests in a relocation case – the right to travel of the parent seeking to relocate and the right of the other parent to exercise care and control of the child.  Ciesluk, 113 P.3d at 142. The court must begin its analysis with each parent on equal footing; a court may not presume either that a child is better off or disadvantaged by relocating with the majority time parent. Id. at 147. Rather, the majority time parent has the duty to present specific, non-speculative information about the child’s proposed new living conditions, as well as a concrete plan for modifying parenting time as a result of the move. Id. The minority time parent may choose to contest the relocation in its totality and seek to become the majority time or primary residential parent. Alternatively, the minority time parent may choose not to contest the relocation, but rather object to the revised parenting plan proposed by the majority time parent. Id. In such a circumstance, the minority time parent has the responsibility to propose his or her own parenting plan.  And “each parent has the burden to persuade the court that the relocation of the child will be in or contrary to the child’s best interests, or that the parenting plan he or she proposes should be adopted by the court.” Id. at 148. 
Further, the endangerment standard articulated in section 14–10–129(1)(b)(I) is inapplicable to a parent’s request to relocate under 14-10-129(2)(c). See § 14-10-129(1)(b)(II) (“[T]he provisions of subparagraph (I) of this paragraph (b) shall not apply in those cases in which a party with whom the child resides a majority of the time is intending to relocate with the child to a residence that substantially changes the geographical ties between the child and the other party.); See also, Ciesluk, 113 P.3d at 140 n.12;  In re Marriage of DeZalia, 151 P.3d 647, 648 (Colo. App. 2006) (“[A] reduction in parenting time resulting from the other parent’s relocation with the child is not to be construed as a restriction requiring the court to apply the endangerment standard . ..”).
Modification of Decision-Making
A court shall not modify a decree allocating decision-making responsibility unless it finds, based on facts that have arisen since the decree, that a change has occurred in the circumstances of the child or of a party to whom decision-making responsibility was allocated and that modification is necessary to serve the child's best interests. § 14-10-131(2). In applying these standards, the court shall retain the decision-making responsibility allocation from the prior decree unless (a) The parties agree to the modification; (b) The child has been integrated into the family of the petitioner with the consent of the other party and such situation warrants a modification of the allocation of decision-making responsibilities; (b.5) There has been a modification in the parenting time order pursuant to section 14-10-129, that warrants a modification of the allocation of decision-making responsibilities; (b.7) A party has consistently consented to the other party making individual decisions for the child which decisions the party was to make individually or the parties were to make mutually; or (c) The retention of the allocation of decision-making responsibility would endanger the child's physical health or significantly impairs the child's emotional development and the harm likely to be caused by a change of environment is outweighed by the advantage of a change to the child. Id.  See also, In re Marriage of Crouch, 2021 COA 3, ¶ 22.
14-10-129(4) Restriction of Parenting Time

1. What is the standard for the motion itself? 
  Section 14-10-129(4), provides in relevant part:
A motion to restrict parenting time . . . which alleges that the child is in imminent physical or emotional danger due to the parenting time or contact by the parent shall be heard and ruled upon by the court not later than fourteen days after the day of the filing of the motion.
A motion under the statute must comply with C.R.C.P. 7(b)(1)’s particularity standard for motions, meaning that “it must identify with specificity the grounds in support of it or the reasons relief is warranted.”  In re Marriage of Wollert, 2020 CO 47, ¶ 26.  Although the rule “does not set an especially demanding standard,” id. at ¶ 28, “[s]imply parroting the statutory buzzwords — ‘the child is in imminent physical or emotional danger’ — will not suffice,” id. at ¶ 27 (quoting § 14-10-129(4)).  A court must deny a motion “outright without a hearing” if the motion fails to state with particularity a basis for restricting parenting time. Id. 
[bookmark: 51b84c46-a27e-4402-84f4-1da24c07fea8][bookmark: 60518993-08a4-4fbd-b28c-cac5efafaab5]In Wollert, the supreme court held that a motion under section 14-10-129(4) met Rule 7(b)’s particularity standard and warranted a hearing when it incorporated by reference a therapist’s opinions stating “in granular detail why the court’s immediate intervention was necessary.”  The therapist stated that the child’s mother had engaged in severe parental alienation for thirteen years; the mother’s actions had prevented the father and child from making progress in reintegration therapy and had harmed their relationship; the mother’s conduct constituted child abuse; the child was in imminent psychological and emotional danger; and if the court failed to intervene, the child was at risk of suffering severe psychological dysfunction.  Wollert, ¶¶ 32-34.  The court noted that the statute “requires a party to allege, not prove, imminent physical or emotional danger” in order to be entitled to a hearing, and that the father had “advanced with great specificity an allegation of imminent emotional danger.”  Id. at ¶ 36.  Thus, the father’s allegation was sufficient to require a hearing at which the validity of the allegation could be determined.  See id. at ¶¶ 39-41. 
2. The motion must be set for hearing no later than fourteen days from the date of filing. § 14-10-129(4), C.R.S.

3. Do I have jurisdiction to allow a motion to restrict to proceed when there hasn’t been service under Rule 4 on the nonmoving party? No. 

4. What is the standard for the restrict hearing? 
A court may modify existing parenting time when the modification serves the child's best interests. See § 14-10-129(1)(a)(I), C.R.S. 2024; see In re Parental Responsibilities Concerning S.Z.S., 2022 COA 105, ¶ 14. The court is encouraged to promote stability as well as frequent and continuing contact between the child and each parent. See § 14-10-124(1), C.R.S. 2024; see also Spahmer v. Gullette, 113 P.3d 158, 163 (Colo. 2005) (noting that a “goal of a modification proceeding is to maintain ... stability, if possible, in the best interests of the child”). In considering the child's best interests, the court considers all relevant factors, including those identified in section 14-10-124(1.5)(a).
The court, however, may not restrict a parent's existing parenting time unless it finds that the parenting time would “endanger the child's physical health or significantly impair the child's emotional development.” § 14-10-129(1)(b)(I). “[I]n any order ... continuing a parenting time restriction” — in addition to a finding that parenting time would endanger the child's physical health or significantly impair the child's emotional development — “the court shall enumerate the specific factual findings supporting the restriction.” § 14-10-124(1.5)(a). For these purposes, supervised parenting time is a restriction and not a modification. In re Marriage of Thorburn, 2022 COA 80, ¶ 29.
Verified Motion to Enforce

1. How soon does this have to be set for hearing? Is this tied to jurisdiction? 

Section 14-10-129.5(1)(b) provides, in relevant part, that

[w]ithin thirty-five days after the filing of a verified motion by either parent . . . alleging that a parent is not complying with a parenting time order or schedule and setting forth the possible sanctions that may be imposed by the court, the court shall determine from the verified motion, and response to the motion, if any, whether there has been or is likely to be substantial or continuing noncompliance with the parenting time order or schedule and . . .

[s]et the matter for hearing with notice to the parents of the time and place of the hearing as expeditiously as possible.

[bookmark: 5de34b7f-cd79-426a-abdd-6a35e5cf65d9][bookmark: 28c6ce24-cc3c-4c6d-83c9-b5cda8442895]Section 14-10-129.5(1)(b) does not require that the court hear and decide a motion to enforce within thirty-five days.  Instead, section 14-10-129.5(1)(b) states that a hearing must be set within thirty-five days. The thirty-five-day limitation in section 14-10-129.5(1)(b) is not jurisdictional. People v. Heimann, 186 P.3d 77, 79 (Colo. App. 2007) (“Statutory time limitations are generally categorized as directory, not jurisdictional, unless time is of the essence, the statute contains negative language denying exercise of authority beyond the time period prescribed, or disregarding the relevant provision would injure public or private rights.”); cf. People v. Osorio, 170 P.3d 796, 799 (Colo. App. 2007) (failure to comply with a rule did not deprive the district court of jurisdiction, even though the rule contained the term “shall”). 

2. Does the endangerment standard apply if the court modifies parenting time in a 14-10-129.5 proceeding? 

Yes, 14-10-129(2) applies when the modification substantially changes the parenting time as well as changes the parent with whom the child resides a majority of the time. In re Marriage of Schlundt, 2021 COA 58, ¶ 47.

3. Does the best interest standard apply if the court modifies parenting time? Yes. 

4. Is the moving party entitled to attorney fees if they prevail? 

4) In addition to any other order entered pursuant to subsection (2) of this section, the court shall order a parent who has failed to provide court-ordered parenting time or to exercise court-ordered parenting time to pay to the aggrieved party attorney fees or licensed legal paraprofessional fees, court costs, and expenses that are associated with an action brought pursuant to this section. In the event the parent responding to an action brought pursuant to this section is found not to be in violation of the parenting time order or schedule, the court may order the petitioning parent to pay the court costs, attorney fees or licensed legal paraprofessional fees, and expenses incurred by the responding parent. This section does not preclude a party's right to a separate and independent legal action in tort.
§ 14-10-129.5, C.R.S.

5. Is the party ordered to pay attorney fees entitled to a hearing on the reasonableness of those fees? Yes. In re Marriage of Turilli, 2021 COA 151, ¶ 39.

6. If the court imposes a civil fine does it go to the aggrieved parent? No, the State of Colorado will keep it. 
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