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Petitioner Joshua Mantell, through counsel, respectfully submits the

following Answer Brief:
STATEMENT OF THE ISSUE PRESENTED FOR REVIEW

Does Proposed Initiative 2025-2026 #158 (the “Proposed Initiative™) contain
more than a single subject by seeking to amend the Colorado Constitution to both:

(1) newly require a statewide election to approve any “fee imposed by state
law” (aggregating separate fees as specified in the measure and unless charged by
an institution of higher education) that is established or increased on or after
January 1, 2027, with projected or actual “revenue” of over $100,000,000 in its
first five fiscal years; and

(2) establish a substantively new and generally applicable definition of the
term “fee” (as distinguished from a “tax’’) — for all purposes “as used in Colorado
law” — with no effective date limitation, and immediately applicable to both new
and existing governmental charges?

SUMMARY OF THE ARGUMENT

This proposed initiative addresses two materially distinct subjects. First —
and most prominently — it prospectively (on or after January 1, 2027) imposes a
new statewide voter approval requirement for “any fee imposed by state law

established or increased with a projected or actual revenue of over $100,000,000



total in the first five fiscal years.” [This (a) expressly excludes “fees” charged by

99 ¢¢

institutions of higher education, and (b) aggregates state and local “fees” “collected
to fund similar subjects or purposes created or increased in the same calendar year
or within the five preceding years.”] Interpretive and application issues aside,
Petitioner does not challenge this component of the measure by itself on single-
subject grounds.

Second, however, the proposed initiative creates and establishes a
substantively new definition of the term “fee” itself — as that term is distinguished
under Colorado law from a “tax.” This new definition is materially different from
the current — largely judicially developed — understanding and application of that
term. And — critically — this new definition is established (a) for al/ purposes (“‘as

used in Colorado law”) and (b) subject to both prospective and retrospective

application.

ARGUMENT

I. Standard of Review and Preservation of Issue.
Petitioner adopts his statement of the Standard of Review and Preservation

of the Issue from his Opening Brief.



II. Argument.

As submitted in his Opening Brief, Petitioner’s objection to the actions of
the Title Board in this case is directed to one specific — and very material —
component of the Proposed Initiative.

On the one hand, the Proposed Initiative, by its terms, would create a new
prospective statewide voter approval requirement for “any fee imposed by state
law established or increased with a projected or actual revenue of over
$100,000,000 total in the first five fiscal years" — aggregating all statewide and
local fees “collected to fund similar subjects or purposes” within a five-year time
frame, while excluding fees charged by “institutions of higher education.” While
this provision is complicated and troublingly confusing in terms of possible
application, that is not the basis of Petitioner’s challenge here.

The Proposed Initiative does something further, however. By its terms,
paragraph (d) of the measure would create and adopt a new and significantly
narrower definition of the underlying and operative term “fee” itself — not just for
purposes of the new statewide voter-approval requirements proposed elsewhere in
the measure, but, by its language, “as used in Colorado law” (i.e., presumably for
all purposes under Colorado law). And paragraph (d)’s new definition of “fee” is

notably omitted from the prospective “effective date” limitations applicable to



everything else in the measure — please see paragraph (¢).! In short, the proposed
initiative creates a new definition of “fee” — “as used in Colorado law” — and
immediately applicable to both new and existing governmental charges.

Petitioner respectfully submits that is a very material second subject —
substantially expanding application of the entirety of COLO. CONST. art. X, §20 (the
“Taxpayer’s Bill of Rights™) to a large and significant new class of state and local
governmental charges (formerly considered and understood to be “fees” rather than
“taxes” within the purview of COLO. CONST. art. X, §20). It would be little different
than were this Court to overrule prior precedent and promulgate a new definition of
“fee” — for all purposes “as used in Colorado law.” This not to say that the
Proponents — or this Court — cannot do that. But this aspect of the proposed
initiative — however limited in its own application — is a second subject quite
distinct from the proposed new integrated-large-“fee” statewide voter approval
requirement. And it is very effectively “coiled in the folds” of a measure seemingly

addressed exclusively to a much narrower topic.

"While paragraph (4.5)(a) explicitly applies only to “fees” imposed “on or after
January 1, 2027,” and paragraph (4.5)(e) recites that “[s]Jubsections (4.5)(a) to
(4.5)(c) of this section apply only to a fee enacted or increased on or after the
effective date of the [new] subsection (4.5)” — the substantive new definition of the
term “fee” itself in subsection (4.5)(d) of the measure is not subject to these
limitations.



Petitioner’s Opening Brief roughly traced the evolution — primarily judicial
in nature — of the distinction basic between a “fee” and a “tax” (the latter being
subject to the myriad detailed constraints and requirements of the “Taxpayer’s Bill
of Rights” — CoLO. CONST. art. X, §20). The essential distinction has been
generally recognized to be that a “tax” is “designed to raise revenues to defray the
general expenses of government” — see, e.g., Bloom v. City of Fort Collins, 784
P.2d 304, 308 (Colo. 1989) — while the primary purpose of a “fee” is “to defray the
cost of services provided to those charged” — see, e.g., Barber v. Ritter, 196 P.3d
238, 241 (Colo. 2008); cf., Colorado Union of Taxpayers Foundation v. City of
Aspen, 2018 CO 36, 426, 418 P.3d 506, 513 (Colo. 2018) — “if a charge is imposed
as part of a comprehensive regulatory scheme, and if the primary purpose of the
charge is to defray the reasonable direct and indirect costs of providing a service or
regulating an activity under that scheme, then the charge is not raising revenue for
the general expenses of government, and therefore, not a tax.”

Not surprisingly, as also noted in Petitioner’s Opening Brief (p. 8), there
have been efforts to narrow the operative definition of “fee” — thus expanding that
of “tax” and applicability of the myriad provisions of the “Taxpayer’s Bill of
Rights.” Proponents acknowledge in their Opening Brief (at p. 4) that their present

measure is intended, in part, to “define ‘fee’ as it was defined and upheld by this



Court in Coulter” — referring to In re Title, Ballot Title and Submission Clause for
2013-2014 #129 (Milo v. Coulter), 2014 CO 53, 333 P.3d 101 (Colo. 2014). While
the Coulter opinion did not “uphold” any definition, it did approve submission of
that proposed narrowing redefinition of the term “fee” to the voters in a proposed
ballot initiative — notably by itself as a single subject (which Petitioners here would
not dispute). That proposed narrower re-definition did not appear on the ballot and
has never been adopted by either the voters or the courts.

Now — in the context of a measure otherwise (and seemingly exclusively)
addressed to a new prospective requirement for statewide voter approval of certain
large-dollar single and aggregated statewide and local “fees” as that term is
presently defined and understood — the Proponents seek in the same measure to
materially override the current judicially developed definition and publicly-
understood meaning and application of the term “fee” itself (necessarily as
distinguished from a “tax”). And they propose to do this by substantially
contracting the scope of the term “fee” — and thus materially expanding application
of the term “tax” — not just within the context of their proposed new large-fee

statewide voter approval requirement, but, significantly, “as used in Colorado law”



— i.e., for all purposes, and explicitly without any limitation to purely prospective
application.?

The result — wholly unnecessary to and disconnected from the rest of the
proposed measure — would be to materially expand application of the entirety of
the Taxpayer s Bill of Rights to a whole new class of state and local governmental
charges. And it would do so — distinct from everything else in the measure —
without any explicit restriction to purely prospective application. Whether or not
this is a good idea, it is very distinct and separate from simply prospectively
requiring statewide voter approval for certain large-dollar single and aggregated
statewide and local “fees” as that term is presently defined and understood.

CONCLUSION

For the reasons set forth above, Petitioner respectfully renews his request to
the Court to reverse the action of the Title Board with regard to Proposed Initiative
2025-2026 #158, to find that the Initiative contains more than a single subject, and

to direct the Board to return the measure to its Proponents.

2 The title itself acknowledges the measure’s explicit application to “any existing or
new ‘fee’ authorized by Colorado law” (emphasis added).
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Respectfully submitted this 22" day of December, 2025.
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