




DRAFT AMENDMENT  – conferral prior to motions

(g) Failure to Comply; Sanctions. If at any time during the course of the proceedings it is 
brought to the attention of the court that a party has failed to comply with this rule or with 
an order issued pursuant to this rule, the court may order such party to permit the 
discovery or inspection of materials not previously disclosed, grant a continuance, prohibit 
the party from introducing in evidence the material not disclosed or enter such other order 
as it deems just under the circumstances.

Crim. P. Rule 16(III)(g)

(g) Failure to Comply; Duty to Confer; Sanctions. If at any time during the course of the 
proceedings it is brought to the attention of the court that a party has failed to comply with 
this rule or with an order issued pursuant to this rule, the parties shall confer about the 
alleged failure to comply in a good faith effort to agree on a reasonable resolution of 
the issue. If the parties are unable to resolve the alleged failure to comply within 14 
days, the issue may be brought to the attention of the court to determine if a party 
failed to comply with this rule or with an order issued pursuant to this rule and, if so, 
the court may order such party to permit the discovery or inspection of materials not 
previously disclosed, grant a continuance, prohibit the party from introducing in evidence 
the material not disclosed or enter such other order as it deems just under the
circumstances. If no conference has occurred prior to the issue being presented to the 
court, the reason why, including all efforts to confer, shall be stated.

[Based on C.R.C.P. 121 confer provision and Fed. Crim. Rule discovery confer 
requirements]



Source materials for this amendment proposal from C.R.C.P. 121

5. Unless otherwise ordered, the court will not entertain any motion under Rule 37(a), 
C.R.C.P., unless counsel for the moving party has conferred or made reasonable effort to 
confer with opposing counsel concerning the matter in dispute before the filing of the 
motion. Counsel for the moving party shall file a certificate of compliance with this rule at 
the time the motion under Rule 37(a), C.R.C.P., is filed. If the court requires that any 
discovery motion be made orally, then movant must make a reasonable effort to confer 
with opposing counsel before requesting a hearing from the court.

C.R.C.P. 121, 1-12 [Matters related to discovery]

*For context – C.R.C.P. 37 is the discovery motions/sanctions provision of civil rules

8. Duty to Confer. Unless a statute or rule governing the motion provides that it may be 
filed without notice, moving counsel and any self-represented party shall confer with 
opposing counsel and any self-represented parties before filing a motion. The requirement 
of self-represented parties to confer and the requirement to confer with self-represented 
parties shall not apply to any incarcerated person, or any self-represented party as to 
whom the requirement is contrary to court order or statute, including, but not limited to, 
any person as to whom contact would or precipitate a violation of a protection or 
restraining order. The motion shall, at the beginning, contain a certification that the movant 
in good faith has conferred with opposing counsel and any self-represented parties about 
the motion. If the relief sought by the motion has been agreed to by the parties or will not be 
opposed, the court shall be so advised in the motion. If no conference has occurred, the 
reason why, including all efforts to confer, shall be stated.

C.R.C.P. 121, 1-15 [Determination of motions]
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