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REPLY ARGUMENT
The Title Board correctly refused to set title on Proposed Initiative
2023-2024 #175 (#175) after the Petitioners revised the measure—
adding, subtracting, and changing language—and resubmitted it without
review and comment from the Legislative Council, as required by Colo.
Const. art. V, § 1(5.5). None of Petitioners’ objections merit reversal of
the Title Board’s decision.

I. Petitioners’ single subject arguments are untimely or
irrelevant.

The Title Board rests on the arguments in its opening brief
regarding Petitioners’ single subject objections. See Title Board Op. Br.
at 6-7; § 1-40-107(2), C.R.S. (setting seven-day deadline for petition to
Supreme Court); In re Title, Ballot Title & Submission Clause, &
Summary for 1997-98 No. 62, 961 P.2d 1077, 1081 (Colo. 1998)
(explaining section 1-40-107(2)’s deadline runs from the time of the

Board’s decision on a motion for rehearing).



II. Petitioners’ clear title arguments are untimely,
irrelevant, and were not raised in their Petition for
Review.

Petitioners’ Opening Brief contends the Board set a clear title on
#175, as originally submitted, (“#175 (Original)”) during the hearing on
March 6, 2024. Pet’r’s Op. Br. at 16-23. Regardless of whether this
argument 1s correct, its resolution has no bearing on this appeal.

Although the Board set a title for #175 (Original) on March 6, 2024,
on rehearing the Board concluded #175 failed to satisfy single subject and
therefore did not set a title on #175 (Original). Record at 19. Petitioners
did not appeal that determination, and any attempt to do so now 1is
untimely. See § 1-40-107(2), C.R.S.

Instead of seeking review from this Court within seven days of
rehearing, Petitioners revised and resubmitted #175. The Board never
set title on #175, as resubmitted by Petitioners (“#175 (Resubmitted)”),
because Petitioners’ revisions to the measure failed to qualify for the

exception to review and comment under Colo. Const. art. V, § 1(5.5)

(“Section 1(5.5)”). The Board never set Title on #175 (Resubmitted),



meaning there is no title for this Court to review for clarity, and
Petitioners’ clear title arguments are irrelevant.

Finally, Petitioners failed to identify a “clear title” issue in their
Petition for Review. See Pet. for Review at 5 (identifying “single subject”
and resubmission pursuant to Section 1(5.5) as the “issues presented for
review”). Therefore, any question as to clear title is not properly before
this Court. Cf. In re Przekurat v. Torres, 2018 CO 69, § 7 n.2 (“The
petition for certiorari did not raise whether summary judgment was
properly granted given the undisputed facts presented, so we do not
address that issue now.”).

III. Article V, Section 1(5.5) does not allow Petitioners’
revisions to #175 to avoid review and comment.

Petitioner argues that the Board incorrectly interprets! Section
1(5.5) In two ways. Both arguments run counter to the plain

constitutional language.

1 Although “to the extent that the issues before us require [the Court] to
interpret constitutional or statutory provisions,” such questions of law
are subject to de novo review, where the constitutional text is “clear and
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First, Petitioners argue the Title Board interprets “or” in Section
1(5.5) to mean “and.” Pet’r’s Op. Br. at 24-26. Not so. Under Section
1(5.5), a measure that contains “more than one subject . . . may be revised
and resubmitted for the fixing of a proper title without the necessity of
review and comment” unless one of two conditions applies. Colo. Const.
art. V, § 1(5.5). A revised measure may be resubmitted without review
and comment unless (1) “the revisions involve more than the elimination
of provisions to achieve a single subject” or (2) “the official or officials
responsible for the fixing of a title determine that the revisions are so
substantial that such review and comment is in the public interest.” Id.

(emphasis added). Under the plain constitutional text, the occurrence of

unambiguous,” the Court “appl[ies] it as written.” See Ward v. State, 2023
CO 45, §J 26. Because the language of Section 1(5.5) 1s clear and
unambiguous, this Court should apply the same deferential standard to
the Board’s decision that Petitioners’ revisions “involve more than the
elimination of provisions to achieve a single subject” that it does to the
Board’s other decisions giving effect to the mandates of Colo. Const. art.
V, § 1(5.5). See In re Title, Ballot Title & Submission Clause for 2017-
2018 #4, 2017 CO 57, § 1 (explaining the Court “draw[s] all legitimate
presumptions in favor of the propriety of the Title Board’s” single-subject

and clear-title decisions).
4



either condition—(1) or (2)—rules out the exception to review and
comment. Indeed, it is Petitioners’ proposed reading that would change
“or” to “and,” allowing resubmitted measures to qualify for Section
1(5.5)’s exception unless (1) and (2) occurred. See Pet’r’s Op. Br. at 25
(suggesting the Board should “determine whether comment is necessary
in the public interest” when revised and resubmitted measures “do more
than remove those provisions necessary to get to a single subject”).
Second, Petitioners argue the Title Board wrongly interprets
“provision” in Section 1(5.5) to mean “any language.” Pet’r’s Op. Br. at 26.
But the Board’s interpretation of “provision” is not at issue. As quoted in
Petitioners’ Brief, the Board’s Policies and Procedures explain that
Section 1(5.5) allows revision and resubmission of a measure determined
to have more than one subject so long as the proponents “eliminate
provisions without making other changes.” See id. at 25 (quoting 13.
Resubmissions to meet single subject, TITLE BOARD POLICIES AND
PROCEDURES, https://www.sos.state.co.us/pubs/elections/Initiatives/

files/20212020TitleBoardPoliciesAndProcedures.pdf (emphasis added)).



Again, this interpretation matches the plain language of Section 1(5.5),
which permits revised measures to be resubmitted without review and
comment “unless the revisions involve more than the elimination of
provisions to achieve a single subject.” Colo. Const. art. V, § 1(5.5).
Proponents revising a measure for resubmission may only eliminate
provisions to achieve single subject. See Only, Black’s Law Dictionary 751
(6th ed. 1990) (defining “only” as “solely; merely; for no other purpose;
without anything more; exclusive; nothing else or more” (emphases
added)). They may not make other changes.

Petitioners here concede they did not merely “eliminate provisions”
but also added “clarifying language” to #175 (Resubmitted). Pet’r’s Op.
Br. at 26. Petitioners also made a slew of changes to #175’s legislative
declaration, supersession clause, and other provisions. Nothing within
Section 1(5.5) allows such changes to escape the “constitutionally
required predicate” of review and comment. In re Title, Ballot Title &
Submission Clause, & Summary Adopted May 16, 1990, 797 P.2d 1283,

1287 (Colo. 1990).



CONCLUSION
The Court should affirm the Title Board’s refusal to set title on

#175.

Respectfully submitted on this 9th day of May, 2024.

PHILIP J. WEISER
Attorney General

/s/ Kyle M. Holter

KYLE M. HOLTER, 5196*
Assistant Attorney General
Public Officials Unit

State Services Section
Attorney for the Title Board
*Counsel of Record
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