Opi nions of the Col orado Suprene Court are available to the
public and can be accessed through the Court’s honepage at
http://ww. courts. state.co.us/supct/supctcaseannct si ndex. ht m

Opi nions are al so posted on the Col orado Bar Associ ation
homepage at www. cobar. org.

ADVANCE SHEET HEADNOTE
February 22, 2005

No. 04SA199, People v. Vazquez — Interlocutory Appeal — Fifth
Amendnent - Suppression — Confession - Voluntariness - Finding
of Fact — Credibility

On Decenber 1, 2001, a police officer confronted
M . Vasquez and subsequently arrested himon allegations that he
had i nappropriately touched a juvenile on a bus. Prior to
trial, M. Vazquez noved to suppress statenments he had nmade to
the arresting officer, contending that his statenents were
procured by the officer’s illegal use of force. The trial court
granted the notion in part follow ng an evidentiary hearing.
The People filed an interlocutory appeal with the suprene court.

On Novenber 23, 2004, the suprene court issued an order of
remand directing the trial court to clarify the factual basis
for its witing. The supreme court received the trial court’s
responsi ve order on Decenber 15, and invited both sides to
respond accordingly. Neither party did. The court, in a per
curiamopinion, affirmed the decision of the trial court. The
court held that the trial court’s finding that the encounter

constituted an illegal custodial interrogation was supported by


http://www.courts.state.co.us/supct/supctcaseannctsindex.htm
http://www.cobar.org.

the defendant’s testinony. Furthernore, the suprene court
concluded that the trial court’s decision to rely on that
testinony, in the absence of express rebuttal, was not clearly

erroneous.
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The People filed an interlocutory appeal with this court on
August 30, 2003, challenging the trial court’s suppression of
def endant Luis Fabi an Torres Vazquez’ verbal and non-ver bal
statenents to a police officer. The trial court partially
granted the defendant’s Mdtion to Suppress after an evidentiary
hearing, finding that the encounter between the defendant and
the police officer constituted custodial interrogation wth no
prior advisenents.

This court issued an Order of Remand on Novenber 23, 2004,
directing the trial court to nmake specific findings of fact and
to indicate the historical facts upon which it relied in
reaching its conclusion. On Decenber 10, 2004, the trial court
entered its responsive order, which was then filed in this court
on Decenber 15, 2004.

The court invited either party to file witten responses to
the trial court’s order. Neither party filed anything; in
particular, the People filed nothing in opposition to the order.

The matter is, thus, before us on the original
interlocutory appeal, challenging the trial court suppression.
On the basis of the anplified findings of fact contained in the
trial court’s order, we affirm

The trial court found that a nmale juvenil e approached a
police car on Decenber 1, 2001 and told the officer in the car

that he was afraid because a nman on a bus had attenpted to touch



hi mi nappropriately. The officer stopped the bus on which

def endant Vazquez was a passenger; and upon identification by
the juvenile, the officer contacted the defendant and asked him
to | eave the bus. Once he was off the bus, the officer nade the
def endant kneel, pushing hi mdown and conti nuously keeping his
hand on his gun while he asked the defendant, “Did you ask him
to see it,” and “Did you ask to touch it?” The trial court
expressly found that the officer’s behavior was threatening and
t hat the defendant was afraid.

Al t hough there was conflict between the testinony of the
of ficers and the defendant about the tone of questioning, the
use of physical force, and the involvenent of an officer’s gun;
and al though the trial court initially expressed concern about
the defendant’s credibility, on remand it made clear that it
found the defendant’s testinony to represent what had actually
occurred, as a matter of fact. Based on those findings of fact,
it concluded that the encounter was custodial, entitling the
def endant to M randa warni ngs.

On appeal the People challenge the defendant’s credibility,
asserting that the trial court should have believed the
testinmony of the officers and that the defendant’s statenents
were in fact voluntary. Credibility is a matter for the trier
of fact, and its findings wll not be set aside unless they are

clearly erroneous or not supported by the record. See People v.




M randa-divas, 41 P.3d 658, 661 (Colo. 2001). The trial

court’s findings were clearly supported by the defendant’s
testinmony, and the trial court’s decision to rely on that
testinony in the absence of express rebuttal was not clearly
erroneous. Furthernore, the trial court did not nake any
findings as to whether the statenents were voluntary or
i nvoluntary.

Accordingly, we remand the case to the trial court for

further proceedi ngs.



