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Summary for 2005-2006 #75 — Ballot Title Setting Board — Title
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Ofice — Initiative Prospective if Adopted

The Supreme Court upholds the action of the Title Board in
setting the title and ballot title and subm ssion clause for
Initiative 2005-2006 #75. This initiative would establish four
year ternms for court of appeals judges and suprene court
justices who stand for retention at the next general election
foll ow ng the 2006 general election, if the voters approve the
initiative at the 2006 general election.

Under the initiative, a judge of the court of appeals or
justice of the suprene court would be limted to his or her
provisional termand two four year ternms. No court of appeals
judge or suprene court justice would be eligible to stand for

retention at the next general election follow ng the 2006
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election if he or she had served a total of twelve years in the
of fice.

Based on the actual wording, intent, and meani ng of the
initiative, the Suprenme Court rejects the contention of
petitioners Aisenberg and Alvarez that the initiative, if
enacted, would cut short the terns of currently-serving court of
appeal s judges and suprene court justices, including those who
are retained by the voters at the 2006 general election. Thus,
the Supreme Court rejects petitioners’ contention that the Title

Board did not fairly, clearly, and accurately set the title.
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In this original proceeding pursuant to section 1-40-
107(2), C.R S. (2005), petitioners Bennett S. Aisenberg and
Federico C. Alvarez (“Aisenberg”) challenge the action of the
initiative ballot title setting board (“Title Board”) in setting
the title and ballot title and subm ssion clause for Initiative
2005-2006 #75 (“Initiative #75”).' W hold that the Title Board
designated and fixed a fair, clear, and accurate title for
Initiative #75 in accordance with article IV, section 1(5.5),
Col 0. Const., and sections 1-40-106 and 1-40-106.5, C.R S.

(2005). Accordingly, we uphold the action of the Title Board.

1 Ai senberg raises the followi ng four issues in his opening
brief:
Whet her the ballot title is msleading because it does
not communi cate that justices and appell ate judges now
in office are retroactively subject to the limtations
on terns established by this neasure.

Whet her the ballot title is msleading because it does
not communi cate that the initiative converts the terns
served by all currently sitting justices and appell ate
judges to four-year terns.

Whet her the ballot title is m sleading because it
inplies that this initiative inposes, rather than
changes, terns of office for justices on the Suprene
Court and judges on the Court of Appeals.

VWhether “termlimts” is a prohibited catch phrase,
given the way it has been used by initiative
proponents in political nmessages sent through so-
called “push polls,” on the Internet, and in the

pr ess.



l.

In 1966, a citizen-initiated constitutional amendnent
approved by the Col orado el ectorate ended the prior system of
sel ecting Col orado county court, district court, and court of
appeal s judges and suprene court justices through partisan
political elections, in favor of selecting themthrough
nom nati ng comm ssi ons, appoi ntnent by the governor fromthe
list of those nom nated, and retention votes by the electorate.?
Constitutional Anmendnents and a Referred Law Submtted to and
Adopted by the People at the General Election, Nov. 8, 1966, ch.
455, sec. 6, 1967 Colo. Sess. Laws 6.

Under the current provisions instituted by the 1966
constitutional anmendnent, new court of appeals judges and
suprenme court justices each serve a provisional termfollow ng
appoi ntment by the governor from nom nations of the statew de
citizen nomnating commssion. Colo. Const. art. VI, 8 20(1).
The provisional termis for two years plus the additional nunber

of days until the second Tuesday in January follow ng the next

general election. Id.

2 Denver County Court judges are selected under a nerit selection
system est abli shed by the Denver city charter, with appointnents
bei ng made by the mayor. Colo. Const. art. VI, § 26. Qur

di scussi on henceforth in this opinion focuses on court of

appeal s judges and suprene court justices because Initiative #75
addresses only them



If they wish to continue serving in the judicial office to
whi ch the governor appointed them court of appeals judges and
suprene court justices nust stand for a retention vote before
the statew de electorate. Colo. Const. art. VI, 8 25. |f
retained by a mpjority of those voting, Colo. Const. art. VI,

8 25, court of appeals judges serve a termof eight years, 8§ 13-
4-104(1), C R S. (2005), and supreme court justices serve a term
of ten years, Colo. Const. art. VI, 8 7. The Ceneral Assenbly
created the court of appeals pursuant to section 1 of article VI
of the Colorado Constitution. 88 13-4-101 to -113, C R S
(2005) .

Upon nearing conpletion of the termfor which they were
previously retained in office, court of appeals judges and
suprene court justices are eligible to again stand for retention
by the statewi de electorate to serve for another eight- or ten-
year termof office, respectively. Colo. Const. art. VI, 8§ 25.
However, every court of appeals judge and justice must retire by
his or her seventy-second birthday. Colo. Const. art. VI, 8§
23(1).

Initiative #75 would add a new section 26 to article VI of
the Col orado Constitution that would alter the termlength and
nunber of terns judges of the court of appeals and justices of
the supreme court may serve. The text of Initiative #75 states

that the ternms of office for court of appeals judges and suprene



court justices shall be four years, and no court of appeals
judge or suprene court justice may serve nore than three terns
of office. The provisional termfollow ng appoi ntment by the
governor counts as one of the three terns. No court of appeals
judge or suprene court justice is eligible for another termin
that office if she or he has served twelve years or nore
therein. The current ten-year termof office for retained
justices of the suprene court would be repealed by Initiative
#75.

Fol |l owi ng hearing and rehearing, the Title Board desi gnated
and fixed the title and the ballot title and subm ssion cl ause
for Initiative #75. Both of these hearings contained an
i nt erchange between the nmenbers of the Title Board and one of
the initiative s proponents, John Andrews. Andrews nade
conflicting statenents about his understandi ng of how the
proposed initiative, if enacted, would affect the existing terns
of currently serving court of appeals judges and suprene court
justices and those who stand for retention at the general
el ection of 2006.

Utimately, the Title Board concentrated on the actual
wor di ng of the proposed initiative and designated and fixed a
title and ballot title and subm ssion clause that reflect the

actual wording, intent, and neaning of the proposed initiative.



Andrews testified that his intent was to “put the appeals
court judges and the suprene court justices onto the shorter

four-year track.” Proposed Initiative 2005-2006 #75. Hearing

Before the Initiative Title Setting Review Board, at 3 (Feb. 1,

2006) (hereinafter “Hearing”). Each such judge or justice would
have the provisional two-year term upon appointnment by the
governor and then would be eligible to stand for retention tw ce
to a four-year term Hearing, at 4.

As to those court of appeals judges and suprene court
justices who had served in their offices for 12 years, Andrews
said Initiative #75 states that they would “not be eligible to
be on the ballot for another retention.”

MR. DUNN. And — and how would it apply to then?

MR. ANDREWS: Well, it — in that soneone m ght have

al ready served 12 years at which tine that judge or

justice would not be eligible to be on the ballot for
anot her retention.

Hearing, at 4 (enphasis added).

Ai senberg’ s counsel, M. Gueskin, argued that the board
had designated and fixed a title that did not disclose the
“Iintent” and “workings” of the anmendnent. He suggested that
“existing jurists . . . if they have served 12 years or nore,
they are effectively being kicked off the court.” Proposed

Initiative 2005- 2006 #75: Rehearing Before Initiative Title

Setting Review Board, at 11 (Feb. 15, 2006) (hereinafter

“Rehearing”).



At this point, Andrews began to state the proponents’
intention to cut short the ternms of currently serving court
of appeal s judges and suprene court justices, who were
previously retained by the voters, to four-year terns
i nstead of the eight- or ten-year terns the voters approved
by favorable retention vote.

Andrews suggested to the board that it insert |anguage
saying that the initiative applied to both future and current
judges and justices because he intended his proposal “to operate
on the seven suprene court judges -- justices and 15 appeal s
court judges then sitting.”® Rehearing, at 42. M. Andrews
utilized the exanple of currently serving Justice Nathan Coats.
Ret ai ned in 2002, Justice Coats’ next retention election would
be 2012 pursuant to current article VI, section 7, but would
change to 2008, according to Andrews, if Initiative #75 passes

in the 2006 general election in order to place the justice on

the four-year termtrack

MR DUNN. . . . . And for Justice Coats who has
al ready served — who, as you said, is in his sixth
year, | think. He' s also served his two-year

provisional, and is in this first ten-year term how
woul d that apply to hinf

MR. ANDREWS: So dependi ng when he was | ast retained--
MR, DUNN: ' 02.

MR. ANDREWS: Well, then -- then | believe at the ' 08
general election, he would face retention again

3 At the tine of the hearing, under section 13-4-103(1), C.R S.
(2005), there were sixteen court of appeals judges authorized by
the General Assenbly for this statutorily-established court.



because the next general election as close as possible
to a four-year termto get himas an incunbent into
the rotation that would operate nore snmoothly in the
future, he would have to face retention.

DUNN:  And then he could serve four years.
ANDREWS:  Yes.

DUNN: So he woul d serve 12 years.
ANDREWS:  Yes.

2353

Reheari ng, at 55-56.

Tur ni ng however to the actual wording of the proposed
initiative, the Title Board designated and fixed a title and
ballot title and subm ssion clause that reflected the actual
wordi ng of the proposed initiative, and it made only a m nor
change in the wording as a result of the rehearing.

On review of the Title Board’'s action, we reject
Ai senberg’s contention that the title and ballot title and
subm ssion cl ause contain a prohibited catch phrase or slogan in
utilizing the phrase “termlimts” and that the title and
subm ssion clause do not fairly, clearly, and accurately express
the true intent and nmeaning of Initiative #75.

1.

We hold that the Title Board designated and fixed a fair,
clear, and accurate title and ballot title and subm ssion cl ause
for Initiative #75 in accordance with article IV, section

1(5.5), Colo. Const., and sections 1-40-106 and 1-40-106.5,



C.RS. (2005). Accordingly, we uphold the action of the Title
Boar d.

A.
Fair, Clear, and Accurate Title

Article V, section 1(5.5) of the Col orado Constitution (1)
prohibits an initiative that contains nore than one subject, and
(2) requires that this one subject shall be clearly expressed in
its title:

No nmeasure shall be proposed by petition containing
nore than one subject, which shall be clearly expressed
inits title; but if any subject shall be enbraced in
any nmeasure which shall not be expressed in the title,
such neasure shall be void only as to so nmuch t hereof
as shall not be so expressed. |If a nmeasure contains
nore than one subject, such that a ballot title cannot
be fixed that clearly expresses a single subject, no
title shall be set and the neasure shall not be
submtted to the people for adoption or rejection at

t he polls.

Colo. Const. art. V, 8 1(5.5) (enphasis added).

The Title Board’ s statute correspondingly recites that the
single subject of the proposed initiative “shall be clearly
expressed in its title.” 8§ 1-40-106.5(1)(a), C. R S. (2005).

One of the purposes of this constitutional provision and the
Title Board statute is to “prevent surreptitious nmeasures and
apprise the people of the subject of each neasure by the title,
that is, to prevent surprise and fraud from being practiced upon

voters.” § 1-40-106.5(1)(e)(11), C. R S. (2005).

10



Thus, the General Assenbly has directed the Title Board to
“designate and fix a proper fair title for each proposed | aw or
constitutional anmendnent, together with a subm ssion clause.”

8§ 1-40-106(1), CRS. (2005). 1In setting the title, the board
“shal |l consider the public confusion that m ght be caused by

m sleading titles” and the title “shall correctly and fairly
express the true intent and neaning thereof.” 8§ 1-40-106(3)(b),
C RS (2005). Ballot titles shall be in the formof a question
that nay be answered for or against the nmeasure by a “yes” or
“no” vote and “shall unanbi guously state the principle of the
provi sion sought to be added, anmended, or repealed.” Id.

We have previously applied these constitutional and
statutory provisions to the Title Board' s chosen title for a
proposed initiative that contained a limtation on judicial

terns simlar to the one now before us. See Inre Ballot Title

1999- 2000 No. 29, 972 P.2d 257 (Colo. 1999). W there concl uded

that the proposed initiative was either anbiguous or contained a
concealed intent, for which the Title Board had not properly
captured its neaning in the title so that voters could give a
“yes” or “no” answer to the proposition. Id. at 267.

In that case, the material anbiguity or concealed intent in
the initiative and the title stenmed froman effective date in

the proposed initiative that antedated the general election by

one day. This led to the title not being clear as to whether

11



that initiative, if passed, would allow judges retained at the
2000 general election to serve the full terns to which they were
el ected under the then-current term provisions of the
constitution as they existed on el ection day.

That initiative proposed, in part, that judges and justices
exercising statew de jurisdiction would have only three future
terms of four years each. The Title Board designated and fi xed
atitle that did not clearly state whether the termof office to
whi ch a judge standing for retention at the 2000 el ecti on was
el ected woul d be one of the three future terns to which he or
she would be limted by the initiative if adopted by the voters
at the 2000 election. 1d. at 268.

Reviewing the title as we are required to do by the Title
Board’ s statute, we determned that it was not fair, clear, and
accurate. Because of the wording of the title, sonme voters
coul d have believed that the three four-year ternms to which
judges would be limted would commence at the judge s next
retention election; other voters could have believed that judges
retained at the 2000 el ection would begin their first of the
three limted four-year terns upon passage of the initiative.

Accordingly, we reversed the Title Board’ s action. 1d.
Because that initiative also contained nore than one subject
matter, we ordered the board to strike the titles and return the

initiative to its proponent instead of considering a revised

12



title that captured the intent and neaning of the initiative.
| d.

B
Application to this Case

I n conducting our review of the Title Board' s action, we do
not address the nerits of the proposed initiative or suggest how
an initiative mght be applied if enacted; however, we nust
examne its wording to determ ne whether the Title Board' s
action conplies with the constitutional and statutory provisions
governing the setting of atitle and ballot title and subm ssion

cl ause. Inre Title, Ballot Title 1997-98 No. 30, 959 P.2d 822,

825 (Colo. 1998). 1In construing an initiative for this limted
pur pose, we enploy the usual rules of statutory construction,
including the rule that words and phrases shall be read in
context and construed according to the rules of grammr and
common usage. |d. (stating that general rules of statutory
construction apply to interpretation of citizen-initiated
measur es) .

Under the applicable law, the Title Board bears
responsibility for ascertaining and stating the initiative's
i ntent and nmeani ng through plain | anguage that voters may answer
“yes” or “no.” Section 1-40-106.5(1)(e)(lI1), C R S. (2005),

prevents surreptitious neasures, and requires the Title Board to

apprise the people of the subject of the neasure by neans of the

13



title it designates and sets, so as to prevent surprise and
fraud from being practiced on the voters. |In setting the title,
t he board “shall consider the public confusion that m ght be
caused by msleading titles” and the title “shall correctly and
fairly express the true intent and neaning thereof.” § 1-40-
106(3)(b), C R S. (2005).

In the case before us, the record shows that the Title
Board received testinony fromone of the proponents of
Initiative #75 that created confusion about the intent and
meani ng of Initiative #75. Andrews stated that, should the
voters pass this initiative at the 2006 general election, his
intent included (1) cutting the existing termof nenbers of the
court of appeals and the suprene court to a four-year term and
(2) cutting the termof those judges and justices who are
retai ned at the 2006 general election fromthe eight- or ten-
year ternms for which the voters approve themto a four-year
term It is this testinony upon which Aisenberg relies to claim
that the title and ballot title and subm ssion clause set by the
Title Board are not fair, clear, and accurate.

The Title Board responds that (1) the wording it chose for
the title and ballot title and subm ssion clause properly
reflects the actual wording, intent, and nmeaning of Initiative
#75 and (2) this initiative is distinguishable fromthe 1999-

2000 #29 termlimts initiative case because the proposal and

14



titles there did not clarify whether the initiative, which was
effective the day before the 2000 general election, would
shorten the term of judges who were retained at that election.
We agree with the Title Board. The material anbiguity or
concealed intent of the termlimts proposed initiative we

addressed in our decision concerning Inre Ballot Title 1999-

2000 No. 29, 972 P.2d 257, 267 (Colo. 1999), was an effective

date of Novenber 6, 2000 that preceded the date of the Novenber
7, 2000 el ection by one day. The wording the Title Board picked
was not clear as to whether the initiative proposed that judges
retained as a result of the year 2000 general election could
serve the full ternms to which they were el ected under the
constitution as it existed on election day, 2000, should the
initiative also be approved by the voters that day.

Accordingly, citizens voting at the year 2000 general
el ection coul d have believed that they were being asked to
approve (1) ten-year terns commencing in January of 2001 for
suprene court justices and eight-year terns for court of appeals
judges and (2) the three limted four-year terns proposed by the
initiative would be applicable to those judges and justices when
t hey next stood for retention. Oher voters could have believed
that judges up for retention on the year 2000 ball ot woul d have
been entering upon the first of the three limted four-year

terms if the initiative had passed.
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Accordingly, we there held that the Title Board s chosen
wor di ng was unclear and msleading with regard to the term
[imts proposal. Here, in contrast, the actual wording of
Initiative #75 contains no provision that would cut short (1)
the existing terns of currently serving court of appeals judges
and supreme court justices for which they were previously
retained by the voters or (2) the terns of office of those
judges and justices who stand for retention in the 2006 el ection
under the current provisions of article VI of the Col orado
Consti tution.

To the contrary, the actual wording of Initiative #75 is
prospective in nature: “ANYONE WHO HAS SERVED TVELVE YEARS OR

MORE AT ONE COURT LEVEL SHALL NOT BE ELI G BLE FOR ANOTHER TERM

AT THAT LEVEL.” (Enphasis added.) The word “eligible” pertains

to qualifying for the next election at which the court of

appeal s judge or suprene court justice may stand for retention,

as set forth in Colorado Constitution article VI, section 25,

after Initiative #75 becones effective. At such a retention

el ection, a court of appeals judge or justice who has not served

a total of twelve years in the office, if retained, would be

pl aced on the four-year termtrack that Initiative #75 proposes.
Gving effect to the plain [ anguage of Initiative #75, as

we nust in ascertaining its intent and neaning for the purpose

of reviewing the Title Board’ s action, Inre Title, Ballot Title

16



1997-98 No. 30, 959 P.2d 822, 825 (Colo. 1998), we concl ude that

this initiative would be prospective in its operation if voters
adopt it. Accordingly, we reject A senberg’s contention that
its adoption would cut short the terns of office of currently
serving court of appeals judges and suprene court justices

previ ously approved by voters on retention and the terns of
those judges and justices who are retained in office by the
voters at the 2006 election. The Title Board was not required
to bring such a contention to the attention of the voters in the
title and ballot title and subm ssion clause it designated and
fixed for Initiative #75.

Col orado Constitution article V, section 1(5.5) requires
that the one subject of an initiative shall be clearly expressed
inits title, and section 1-40-106.5(1)(e)(Il), C R S. (2005),
provides that a purpose of the Title Board’'s role is to prevent
surprise and fraud from being practiced upon voters. The Title
Board has conplied with these provisions in this case by fairly,

clearly, and accurately reflecting the actual wording, intent,
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and neaning of Initiative #75.* This nmeasure does not contain a
surreptitious or conceal ed provision for cutting short the
existing ternms of serving judges and justices retained before or
at the 2006 general election, in contrast to the neasure

proposed in Inre Ballot Title 1999-2000 No. 29, 972 P.2d at

267.
L.

Accordingly, we affirmthe action of the Title Board.

* We conclude that the words “termlimts” are not a prohibited
sl ogan or catch phrase in the context of this initiative. W
used those words in describing a simlar initiative at issue in
the Inre Ballot Title 1999-2000 No. 29 case, 972 P.2d at 267.
Also, the Title Board need not clarify that the provisional term
a court of appeals judge or suprenme court justice serves after
appoi ntnent by the governor nay be |ess than four years.
Dependi ng on the date of appointnment, in relation to the next
general election at which the judge or justice nust stand for
retention, such a termcan range between two and four years
depending on the particular facts.
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APPENDI X
The text of Proposed Initiative 2005-2006 #75 is as
fol |l ows:
Be it Enacted by the People of the State of Col orado:

Section 1. Article VI of the constitution of the state
of Colorado is anended by the addition of a new
section to read:

Section 27. Ternms of office and termlimts.
TERVS OF OFFI CE FOR COURT OF APPEALS AND SUPREME COURT JUDGES SHALL
BE FOUR YEARS. AT EACH LEVEL, NO ONE SHALL SERVE MORE THAN THREE
TERVB OF OFFI CE. A PROVI SI ONAL TERM SHALL BE A TERM OF OFFI CE.
ANYONE WHO HAS SERVED TWELVE YEARS OR MORE AT ONE COURT LEVEL SHALL
BE NOT ELI G BLE FOR ANOTHER TERM AT THAT LEVEL

Section 2. Repeal. Section 7 of Article VI of the
constitution of the state of Col orado is repeal ed as
fol | ows:

Section 7. Termof office. Thefull termof
e - : Y
years—
Proposed Initiative 2005-2006 #75%

The title as designated and fixed by the Board is as
fol |l ows:

An anmendnent to the Col orado constitution
concerning termlimts for appellate court judges,
and, in connection therewith, providing four-year
terms of office for justices of the suprene court and
judges of the court of appeals, prohibiting a justice
of the suprene court or a judge of the court of
appeal s fromserving nore than three terns, and nmaking
any justice or judge who has served nore than twel ve
years at one court level ineligible for another term
at that |evel.
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The ballot title and subm ssion clause as desi gnat ed
and fixed by the Board is as foll ows:

Shal |l there be an anendnent to the Col orado
constitution concerning termlimts for appellate
court judges, and, in connection therewith, providing
four-year terns of office for justices of the suprenme
court and judges of the court of appeals, prohibiting
a justice of the suprenme court or a judge of the court
of appeals fromserving nore than three terns, and
maki ng any justice or judge who has served nore than
twel ve years at one court |evel ineligible for another
termat that |evel?

Unofficially captioned “TermLinits on Court of
Appeal s and Suprene Court Judges” by |egislative staff
for tracking purposes. Such caption is not part of
the titles set by the Board.
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