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No. O6SA58 - In re People v. Dixon — Credit for presentence

i ncarceration

Eric Di xon brought this original proceeding pursuant C A R
21 for relief in the nature of mandanus, seeking an order
conpelling the Departnent of Corrections to calculate his
conbi ned sentences by granting him 174 days of presentence
confi nement agai nst his new sentence, rather than against two
previ ous sentences being served at the tinme of the offense
underlying this petition. The suprene court issued a rule to
show cause why the departnent should not be considered in
violation of the district court’s sentencing order and why it
shoul d not be ordered to conply.

The suprene court held that the departnment was not in
violation of the court’s order and di scharged the rule. Because
the district court made no attenpt to inpose a specific nethod
of calculation on the departnent, even after the defendant

sought such an order, the departnent correctly followed the


http://www.courts.state.co.us/supct/supctcase
http://www.cobar.org.

| egi slative mandate to deduct presentence confinenent credit

fromthe existing rather than the new sentence.
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JUSTI CE CQATS delivered the Opinion of the Court.
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di ssent.
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Eric Dixon petitioned this Court pursuant to CA R 21 for
relief in the nature of mandanus, directed to the Col orado
Department of Corrections. D xon seeks an order conpelling the
departnment to cal cul ate his conbi ned sentences by granting him
174 days of presentence confinenent credit against his new
sentence, rather than against two previous sentences being
served at the tine of the offense underlying this petition. W
issued a rule to show cause why the departnent should not be
considered in violation of the district court’s sentencing order
and why it should not be ordered to conply. Because we hold
that the departnent is not in violation of the court’s order, we
di scharge the rule.

l.

In 2002, Eric D xon was convicted of attenpted possession
of a schedule Il controlled substance and distribution of
mar i huana, and sentenced to two, concurrent, six-year terns of
i nprisonnment. The district court suspended those sentences,
however, on the condition that D xon successfully conplete a
drug rehabilitation program [In August 2004, before conpleting
the program D xon was arrested for attenpted aggravated
robbery. In Novenber 2004, the district court found that D xon
failed to conplete the program successfully, and it inposed the
original sentences to the Col orado Departnment of Corrections for

his two prior convictions.



Di xon was subsequently convicted of the robbery charge, and
on January 24, 2005, the El Paso County District Court sentenced
himto the custody of the departnent for eight years. The
district court calculated that D xon should be awarded 174 days
credit for tinme served while awaiting trial on his attenpted
aggravat ed robbery charge and noted that anmount on the mttinus
remanding himto the custody of the department. The mttinus
al so indicated that the sentence was to run concurrently with
D xon’ s existing sentences fromthe prior convictions.

Rel yi ng on section 18-1.3-405, C R S. (2005), the
departnent applied the 174 days of presentence confi nenent
credit in the robbery case to each of D xon’s existing
sentences. Dixon conplained to the El Paso County District
Court, asserting that his presentence confinenent should have
been credited against his new sentence for attenpted aggravated
robbery, rather than his existing sentences. The district court
treated D xon’s request as a notion for presentence confinenent
credit, and entered a mnute order on COctober 26, 2005, stating:
“I'n response to defendant’s notion for 174 days credit for tine
served, submtted on October 12, 2005, Court sends DOC Ti ne
Rel ease & Defendant copy of original mtt, which did award
Def endant 174 days credit.”

D xon now seeks relief fromthis Court pursuant to C AR

21.



.
This Court has determned that C.A R 21 provides an
appropriate procedural nechanism absent any ot her adequate
remedy, to mandate conpliance by the departnent of corrections

with trial court sentencing orders. People v. Ostuni, 58 P.3d

531, 533 (Colo. 2002). In this context, we have nmade abundantly
clear that where a question of presentence confinenment credit
has been litigated in the district court, the departnent is
bound to enforce the district court’s order unless and until it

is reversed by a higher court. People v. Gangruth, 990 P.2d

697, 701 (Colo. 1999) (ordering departnent pursuant to CA R 21
to conply with sentencing court order directing it to apply
presentence confinenent credit to particular sentence); Mredith
v. Zavaras, 954 P.2d 597, 602-03 (Colo. 1998) (ordering
departnment pursuant to CA R 21 to conply with sentencing order
directing it to apply presentence confinenent credit to
particul ar sentence because existing sentence was di scharged).

Absent an order clearly directing the departnent to apply
presentence confinenent credit in a particular manner, however,
the credit for tine served noted on a mttinus nust be
understood sinply as a factual finding of the period of tinme the
def endant spent in confinenent prior to sentencing. Ostuni, 58
P.3d at 534. As we observed in Ostuni, the |egislature has

tasked the sentencing court with noting the length of the



def endant’ s presentence confinenent on the mttinus, and the
departnent with properly crediting this period of confinenent
agai nst the defendant’s sentence. |1d. at 533-34; 8§ 18-1.3-405,
C.RS. (2005). 1In the case of an offender serving a sentence
for a previous offense at the tine he conmts a new of fense, the
statute requires the departnent to deduct presentence
confinement credit fromthe existing sentence rather than the
new sentence. Ostuni, 58 P.3d at 534.

Unli ke the express orders in Gangruth, 990 P.2d at 699,
and Meredith, 954 P.2d at 599, the El Paso County District Court
made no attenpt to inpose a specific nethod of cal cul ation on
the departnent. Wile the defendant in this case did file a
nmotion in the district court seeking an order conpelling the
departnent to apply presentence confinenent credit to his new
sentence, the district court did not issue such an order. The
district court’s mnute order does not mandate, or even suggest,
that the departnent apply this credit to any particul ar
sentence. It sinply restates the court’s intent that the
def endant be credited for 174 days of confinenent while awaiting
trial and sentencing for attenpted aggravated robbery.

There is no claimbefore this Court that the departnent has
m scal cul ated or failed to credit the defendant’s presentence
confinement in the manner prescribed by statute. As we

concluded in Gstuni, an annotation of credit for tinme served on



a mttinmus should not be presuned to exceed the trial court’s
statutory authority or to inpose limtations on the departnent’s
ability to conply with its legislative mandate, w thout a clear
intention to do so. 1d. The mnute order in the present case
does no nore than restate the contents of the original mttinus.
It therefore fails to manifest such an intention, any nore than
did the mttinus itself.
[T,
Because the petitioner has failed to denonstrate the

violation of a clear duty to obey the district court’s

sentencing order, the rule is discharged.



JUSTI CE MARTI NEZ di ssenti ng.

The majority approves the Departnent of Corrections’ (DOC)
refusal to comply with the directive contained in the mttimnus
and the trial court’s subsequent order. The opinion conpounds
this error by sanctioning the principle that a trial court’s
presentence confinenent credit order has no neaning, unless
approved by the DOC. Maj. op. at 4-5. Contrary to the
majority’s holding, the mttinus and order allocate 174 days of
presentence confinenent to D xon’s attenpted aggravated robbery
sentence. In light of this fact, | conclude the DOC erroneously
ignored the sentence inposed by the trial court. Furthernore, |
cannot agree wth the majority’s holding that the DOC has the
statutory authority to alter a defendant’s actual sentence by
applying only the presentence confinenment credit it deens
appropriate. Accordingly, | respectfully dissent.

l.

Bef ore Di xon conpleted the conditions of his suspended
sentence for attenpted possession of a schedule Il controlled
substance and distribution of mari huana, he was arrested for
attenpted aggravated robbery. Accordingly, the trial court
i nposed the original sentence to two SiXx-year concurrent terns
of inprisonnment on those convictions. Dixon was convicted of
attenpted aggravated robbery and sentenced to eight years in the

DOC. Between his arrest for attenpted aggravated robbery and



hi s sentencing, D xon served 174 days in the DOC. The DOC
applied the 174 days of presentence confinenent credit to
Di xon’ s attenpted possession of a schedule Il controlled
substance and distribution of mari huana sentences.

As in People v. Ostuni, 58 P.3d 531 (Colo. 2002), the

majority ignores the directive of the mttinus and trial court
order and, instead, construes D xon's sentence based on a
statutory interpretation of section 18-1.3-405, C. R S. (2005).
The Gstuni najority determ ned that absent an explicit
indication to the contrary fromthe sentencing court,
presentence confinenent credit nust be allocated to any sentence
t he defendant was serving while waiting to be sentenced on the
instant offense. |d. at 534. Relying on Gstuni, the majority
in this case presunes the court did not intend to exceed its
authority under section 18-1.3-405, and upholds the DOC s

revi sion of the sentence inposed by the court.

Contrary to the interpretation of the magjority, the
mttinmus unanbi guously credits the 174 days served to Di xon's
attenpted aggravated robbery conviction. The mttinus
associates the credit for tinme served with D xon’s ei ght-year
sentence to incarceration by labeling both “Count 1.” Count 1
is the attenpted aggravated robbery conviction and sentence.

The mttinmus also indicates the | ength of the sentence for Count

1 and the days of presentence confinenment for Count 1, but fails



to list the length of the concurrent sentences. The mttimnus
states:

| T IS THE JUDGVENT/ SENTENCE OF THI S COURT that the

def endant be sentenced to THE CUSTODY OF THE EXECUTI VE

DI RECTOR OF THE DEPARTMENT OF CORRECTI ONS

Departnent of Corrections 8. 00 YEARS COUNT 1

Credit for Time Served 174. 00 DAYS COUNT 1

CONCURRENT W TH COUNT CASE NUMBER: 2001CR 2357

CONCURRENT W TH COUNT CASE NUMBER: 2000CR 1686 .

Thus, the presentence confinenent credit is tied to the
aggravat ed robbery sentence and separate fromthe concurrent
sent ences.

Furthernore, the credit for time served is located directly
after the attenpted aggravated robbery sentence and before the
concurring sentences. This placenent indicates that the
presentence confinenent credit is applicable to Count 1, but not
t he concurrent sentences. My conclusion is that the plain
| anguage and structure of the mttinus direct the DOC to apply
the 174 days of presentence confinenent to the attenpted
aggravat ed robbery sentence.

The trial court’s subsequent, post-sentence order supports
this reading of the mttinmus. After the DOC refused to credit
D xon’ s aggravated robbery sentence with 174 days of presentence
confinement, he sought trial court intervention to require the
DOC to conply with the mttinmus. The trial court issued an

order supporting Dixon’'s notion and request: “1I N RESPONSE TO

[ DEFENDANT' S] MOTI ON FOR 174 [ DAYS] CREDI T FOR Tl ME SERVED,



SUBM TTED ON 10/ 12/ 05, COURT SENDS DOC TI ME RELEASE &

[ DEFENDANT] COPY OR ORIA@ NAL M TT, WH CH DI D AWARD [ DEFENDANT]

174 [DAYS] [CREDIT].” (Enphasis added.)

This order can only be interpreted to nmean that the trial
court awarded Di xon 174 days presentence confinenment credit to
hi s ei ght-year sentence because of the context and wording
contained therein. The trial court issued the order in the
context of Dixon petitioning for intervention. The order
responded to this notion by stating the mttinus “did award
Def endant 174 days credit.” Any other interpretation renders
the trial court’s order neaningl ess.

The DOC nay not choose to ignore a final sentence by the

trial court. Maj. op. at 4; see Ostuni, 58 P.3d at 536

(Martinez, J. dissenting). Absent an appeal, when the trial
court mandates how to credit presentence confinenent, the DOC
cannot | ater argue the order was illegal and refuse to apply it

as witten. People v. Grangruth, 990 P.2d 697, 700-01 (Col o.

1999); Meredith v. Zavaras, 954 P.2d 597, 603 (Colo. 1998);

Bullard v. Dep’t of Corr., 949 P.2d 999, 1002 (Colo. 1997). See

Ostuni, 58 P.3d at 535-36 (Martinez, J. dissenting). Here, the

mttinmus and trial court order nmandate that 174 days of
present ence confinenent be credited to Dixon's attenpted
aggravat ed robbery sentence. The DOC cannot disregard this

final order.



.

The majority goes beyond incorrectly interpreting the
mttinmus and establishes as a matter of |aw that a court’s grant
of presentence confinenent credit has no i ndependent mneani ng,
but may be interpreted and applied as the DOC deens appropriate.
Maj. op. at 4-5. By indicating that the DOC is statutorily
required to apply the | aw under section 18-1.3-405 and the trial
court is only enpowered to nmake the factual determ nation of the
nunber of days a defendant was confined prior to sentencing, the
maj ority opinion gives the DOC the unfettered authority to
deci de whether to give presentence confinenent credit as ordered
by the sentencing court. Mj. op. at 4-5. Under the majority’s
hol di ng, a defendant’s only avenue for review of the decision of
the DOC is an original proceeding.

The majority opinion is contrary to our precedent. W
previously stated that the “power to decide the law and to
i npose sentences is necessarily a judicial function.”

Grangruth, 990 P.2d at 701. Thus, the trial court has the
authority to determ ne a defendant’s actual sentence by inposing
a termof inprisonment and subtracting presentence confi nenent
credit. The DOC, as an executive agency, is not enpowered to
review a final sentence and nust apply the sentence as inposed
by the trial court. See id. Even if the sentencing court’s

interpretation of section 18-1.3-405 is erroneous and a



defendant’s sentence is illegal, the DOC nust appeal that
sentence, not sinply refuse to apply the trial court’s order.
[T,

In this case, the DOC ignores the directive of the mttimnus
and the trial court’s subsequent order. The majority opinion
sanctions this failure by presum ng the sentencing court did not
intend to exceed its authority under section 18-1.3-405. The
majority further holds that a trial court’s determ nation of
present ence confinenent credit has no neaning until the DOC
applies it to a particular defendant’s sentence, which renoves
the authority to proscribe a defendant’s actual sentence from
the court and gives it to the DOC. For the reasons expressed

above, | respectfully dissent.

| am authorized to state that JUSTICE BENDER joins in this

di ssent.



