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The juvenil e defendant was not properly advised of his
right to have a parent present during police interrogation. Due
to the insufficient advisenent, the juvenile defendant was not
fully aware of the scope and content of his rights as required
by section 19-2-511, C. R S. (2005), and could not provide a
valid waiver of those rights. The Suprenme Court affirms the

trial court’s suppression order.


http://www.courts.state.co.us/
http://www.cobar.org

SUPREME COURT, STATE OF COLORADO Case No. 06SA56
Two East 14'" Avenue
Denver, Col orado 80203

Interl ocutory Appeal fromthe District Court
Lari mer county, Case No. 05CR1466
Honor abl e Terence G I nore, Judge

Plaintiff-Appellant:

THE PEOPLE OF THE STATE OF COLORADO

V.
Def endant - Appel | ee:

W LLI AM GODDRELL BARROW

ORDER AFFI RMED
EN BANC
June 26, 2006

Larry R Abrahamson, District Attorney, 8" Judicial District
C. Mchelle Brinegar, Senior Deputy District Attorney
Ft. Collins, Colorado
Attorneys for Plaintiff-Appellant
David S. Kaplan, Col orado State Public Defender
Kat hryn Hay, Deputy State Public Defender
Denver, Col orado

Attorneys for Defendant- Appellee

CHI EF JUSTI CE MULLARKEY del i vered the opinion of the Court.




| . Introduction

In this interlocutory appeal under CA R 4.1, we reviewthe
trial court’s ruling that the appellee, a juvenile crimnal
def endant, was not properly advised of his right to have a
parent present during custodial interrogation pursuant to
section 19-2-511, C R S. (2005). The trial court found that
Colorado law required the police to acquire an express waiver
froma juvenile prior to conducting an interrogation of the
juvenile without a parent present. The court found that such a
wai ver was not obtained in this case and ordered all statenents
obt ai ned during the interrogation process suppressed. W affirm
the trial court’s order

1. Facts and Prior Proceedi ngs

The juvenil e defendant, WIIliam Barrow, was charged as an
adult by direct filing for charges including second degree
assault with a deadly weapon, second degree burglary of a
dwel I ing, and attenpted unl awful sexual conduct in connection
with an assault on a female victimduring a burglary of her
resi dence. Barrow was al so charged with nine counts of second
degree burglary of a dwelling involving other victins, crines he
admtted while being interrogated for the burglary and sexual
assaul t.

After Barrow was | ocated, arrested, and taken to the police

station, James Byrne, an officer with the Fort Collins Police



Departnent, notified Jacqueline Barrow that her son had been
taken into custody and she arrived at the station shortly
thereafter. At the station, Ms. Barrow had the opportunity to
speak with the defendant, first with Oficer Byrne in the room
and then privately. After speaking with her son in private, M.

Barrow revi ewed her son’s rights under Mranda v. Arizona, 384

U S 436 (1966), with Oficer Byrne who presented her with an
“Advi sement of Rights” form The formreprinted the M randa
advi semrent and included a section allow ng the parent to give
the police perm ssion to speak to a juvenile child outside the
parent’s presence, which Ms. Barrow signed.! After M. Barrow
signed the form O ficer Byrne gave her a ride hone.

When he returned to the station, Oficer Byrne advised
WIlliamBarrow of his Mranda rights and presented himw th the
“Advi sement of Rights” formwhich his nother had signed. Barrow
i ndi cated through check marks on the formthat he understood his
ri ghts under Mranda and that, having those rights in mnd, he
was willing to talk to the police. Nowhere on the formdid it
state that a juvenile defendant has the right to have a parent
present during police interrogation. Barrow signed the form

over the “Subject’s Signature” line. After Barrow signed the

! Above Jacqueline Barrow s signature the formreads: “The above
subject is a Juvenile [sic]. | Gve [sic] the Detective [sic]
perm ssion to speak to ny child/step-child, w thout ne being
present in the interview”



form Ofice Byrne began a vi deotaped interrogati on which
resulted in various incrimnating statenents.

At no time prior to or during the interrogation did Oficer
Byrne advise Barrow that he had the right to have a parent or
guardi an present during police questioning. Following a
suppression hearing, the trial court ruled that the officer
failed to obtain an express waiver fromthe juvenil e defendant
of his right to have a parent present during interrogation,
necessitating suppression of Barrow s statenents from
introduction into evidence in the People’s case-in-chief. In
response to the court’s order, the People brought this appeal.

[11. Analysis

W will not disturb the trial court’s findings of fact when

ruling on a suppression notion if those findings have conpetent

factual support in the record. See, e.g., People v. Howard, 92

P. 3d 445, 448 (Colo. 2004). W reviewthe trial court's
application of the controlling | egal standard to its factual
findi ngs de novo. Id.

In this case, the trial court based its findings on the
testimony of both Oficer Byrne and Ms. Barrow at the
suppression hearing and portions of the videotape recording of
Byrne’'s interrogation of the defendant. Jacqueline Barrow

clainmed at the hearing that due to the nedication she was taking

at the time she signed the form she did not realize she was



consenting to have her son interviewed outside her presence.
The trial court rejected her testinony. Rather, it relied on
O ficer Byrne's testinony concerning Ms. Barrow s conduct and
under st andi ng during the advi senent. The court found, based on
the officer’s testinony, that Ms. Barrow had been properly
advi sed of her son’s right to have her present and that she had
wai ved that right. The court also found, based on Oficer
Byrne’'s testinony and the court’s review of the videotape, that
the officer had not obtained the defendant’s waiver of his
not her’ s presence. The determ nation of the w tnesses’
credibility was within the trial court’s discretion. Qur review
of the record shows it supports the trial court’s findings.

Consequently, we face only the | egal question of whether the
totality of the circunstances of the officer’s interaction with
the juvenil e defendant constituted a proper advi senent and
wai ver of the defendant’s right to have a parent or guardi an
present during interrogation. § 19-2-511, C R S. (2005). W
hol d that they did not.

As relevant to this case, section 19-2-511 provides:

(1) No statenents or adm ssions of a juvenile nade as

a result of the custodial interrogation of such

juvenile . . . shall be adm ssible in evidence agai nst

such juvenile unless a parent, guardian, or |egal or

physi cal custodian of the juvenile was present at such

interrogation .

ij ﬁbtmﬁthstanding t he provisions of subsection (1)
of this section, the juvenile and his or her parent,



guardi an, or |egal or physical custodian may expressly
wai ve the requirenent that the parent, guardi an, or

| egal or physical custodian be present during
interrogation of the juvenile. This express waiver
shall be in witing and shall be obtained only after
full advisenment of the juvenile and his or her parent,
guardi an, or |egal or physical custodian of the
juvenile's rights prior to the taking of the custodi al
st at enent

8§ 19-2-511.
We have previously exam ned this statutory section in

detail. Gant v. People, 48 P.3d 543 (Colo. 2002). In that

case, the juvenile defendant verbally agreed to an interview
outside his parents’ presence. Id. at 546. A witten waiver
formwas signed by the defendant’s nother and initialed by his
stepfather, but was not signed by the defendant hinself. 1d. at
547. The defendant argued that the waiver did not satisfy
section 19-2-511(5) because the police failed to obtain his
signature on the witten waiver form |1d. W rejected this
argunent, finding that “although it would clearly be preferable,
an express, witten waiver need not necessarily be signed in
order to satisfy subsection (5) of section 19-2-511 so |long as
the circunstances surroundi ng that waiver clearly denonstrate
that the child and parent agreed to waive their statutory
rights.” 1d. at 549.

The People argue here that the totality of the circunstances

show that the juvenile defendant issued a reliable waiver. They

contend that the defendant’s “street smarts” and his prior



crimnal record reflected in the fact that he was on probation
for previous burglaries show that he was already aware of his
rights. They further argue that the fact that the defendant had
the opportunity to consult with his nother before the
interrogation and the fact that O ficer Byrne showed himthe
“Advi sement of Rights” form signed by his nother prove that
Barrow was advi sed of and waived his right to have a parent
present during questioning. The People assert that these

rel evant circunstances appropriately support a finding of a

waiver, simlar to the waiver in Gant. See id. at 550.

We are unpersuaded by the People’s argunent. In Gant, we
enphasi zed that the General Assenbly intended section 19-2-511
“to ensure that the juvenile and parent were fully aware of the
scope and content of the rights they were waiving and to inpress
upon themthe inportance of those rights.” 1d. at 549. The
circunmstances in Grant which justified upholding the trial
court’s finding of a waiver, despite the absence of the
juvenil e’ s signature on the witten waiver form included that
t he defendant had voluntarily requested to speak with police
outside the presence of his parents after a proper advisenent of
his right to have his parents present. 1d. at 550. The
def endant verbally agreed to an interview outside his parents’
presence when a police officer showed hima formentitled

“Juvenil e Interview Wai ver” which had been signed by his nother



and stepfather. |1d. at 546. Fromthis and other evidence,
there was “no factual question about whether G ant sought to

wai ve [his] statutory right, or whether he disputed the contents
of the waiver in any respect.” [|d. at 550.

In this case, by contrast, Barrow was not advised of his
right to have his nother present during interrogation. He was
shown a form signed by his nother indicating that she granted
her perm ssion for the interviewto proceed outside her
presence. However, the formdid not indicate that Barrow had
the right to insist his nother be present before the
interrogation could proceed. Oficer Byrne did not verbally
informBarrow of his right to have his nother present and unlike

the defendant in Grant, Barrow did not verbally express that he

wanted to speak to the officer outside his nother’s presence.
Consequently, the totality of the circunstances show that Barrow
was not fully advised and did not expressly waive his right to
have a parent present as provided by section 19-2-511
| V. Concl usi on
For the reasons stated above, the trial court’s suppression
order is affirnmed and the case is remanded for proceedi ngs

consistent wth this opinion.



