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In this case, the defendant real estate brokers are
chal l enging the district court’s order conpelling arbitration.
The defendants, like the plaintiffs, were nmenbers of the Denver
Met ropol i tan Conmerci al Association of REALTORS®. As a condition
of menbership, the Association requires arbitrati on when
di sputes anong its nenbers arise, and all the brokers who are
parties to this case consented to arbitration in regard to
di sputes arising anong thensel ves when they are nenbers.

The Supreme Court holds that, when brokers enter into real
estate transaction referral fee agreenents, and they previously
consented to arbitration of professional disputes, arbitration

is an inplied condition of the referral fee agreenents.
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This case involves a dispute over real estate transaction
referral fees anong Col orado |icensed real estate brokers who
were nmenbers of the Denver Metropolitan Conmercial Association
of REALTORS® (“DMCAR’) when the transactions and di sputes in
this case arose.® An express condition of menbership is that
menbers will submt such disputes to binding arbitration. Each
of the brokers separately executed an application formfor
menbership that included consent to arbitration in accordance
with the requirenents of interconnected |ocal and national
REALTOR® pr of essi onal organi zati ons.

The conplaint alleges the existence of a referral fee
agreenent anong the licensed Col orado real estate brokers, who
are parties to this case.? The district court entered an order
for binding arbitration pursuant to section 13-22-207, C R S
(2005), of Colorado’'s UniformArbitration Act. In bringing this

original proceeding under C.A R 21, the defendant brokers

! “REALTOR® is a federally registered collective menbership mark
used by the National Association of REALTORS® and its
constituent state and | ocal associations of REALTORS® to
indicate their nmenbership status. Individuals who are nenbers
of these associations are called REALTORS®. It appears fromthe
record that the Denver Board of REALTORS®, which Cal houn first
joined, is now a part of DMCAR, which Urgitus joined.

2 \Whet her the parties entered into the alleged referral fee
agreenent is a factual matter for the arbitration. Under

Col orado’s arbitration act, the arbitrator determ nes

whet her a condition precedent to arbitrability has been
fulfilled and whether a contract containing a valid

agreenent to arbitrate is enforceable. § 13-22-206(3),

C. R S. (2006).



assert that no arbitration agreenent existed because (1) the
parties did not execute an arbitration agreenment with each
other, (2) nmenbership in a voluntary associ ati on does not create
a contract anong nenbers of that organization, and (3) even if
there was an agreenent to arbitrate, it ceased to
exi st when the defendant brokers w thdrew their nmenbership
from DMCAR. 3

W affirmthe district court’s arbitration order. W hold
that the district court did not err in ordering arbitration
because (1) each of these licensed real estate brokers had
previously consented to arbitration with other nenbers of the
pr of essi onal organi zation should di sputes ari se anong
t hensel ves; (2) each of these brokers were nenbers of the
organi zati on when they entered into the alleged referral fee
agreenent and the disputes arose; and (3) their consents to
arbitrate constituted an inplied condition of the all eged
referral fee agreenent enforceable under Col orado’s Uniform

Arbitration Act, sections 13-22-201 to -239, C R S. (2006).

® The petitioners phrase their issues as follows:

1. Whether, in the absence of a witten agreenment between them
to arbitrate, parties can be conpelled to arbitrate because
they belong or fornmerly bel onged to a professional
organi zation wth bylaws that require its nmenbers to
arbitrate

2. Whether the trial court exceeded its authority and abused
its discretion in declining to certify its decision for
appeal .



Qur holding and reasoning in this case are limted to the
circunstance of an agreenent anong the parties to the |awsuit
that includes an inplied condition to arbitrate. W do not
deci de or address whether by-laws of a voluntary association are
enf or ceabl e agai nst and anong i ndi vidual s absent a contract ual
relationship that would include an inplied condition as exists
in this case.

Because the district court should have stayed the | awsuit
pendi ng arbitration pursuant to section 13-22-207(7), rather
than dismssing it, we set aside the district court’s order of
di sm ssal, and order the |lawsuit stayed pending arbitration.

l.

Plaintiff Robert Lane, d/b/a Lane Realty Conpany, (“Lane”)
is a licensed Col orado real estate broker and enpl oyi ng broker
at Lane Realty Conpany. He served as chief financial officer
for Weberg Enterprises, Incorporated from 1985 until 2002, when
t he conpany cl osed, and as property manager for Wberg
Properties, the real estate armof John Wberg's property. In
2002 John Weberg solicited Lane’s advice regarding realtors who
coul d assist Weberg in disposing of his real estate portfolio.
Lane all eges that he contacted several realtors and, on July 22,
2002, he entered into a “referral fee agreenent” with CB Richard
Ellis, Incorporated (“CBRE’) for “a referral of 20% on any deal s

going forward with John P. Wberg.”



The conplaint alleges the followng. In February 2004,
after the sale of one of Weberg’'s properties, Fairways Pl aza
Shoppi ng Center, CBRE paid Lane approxi mately $52,000 as a
referral fee. Wen a second Whberg property sold in 2004, the
County Line property, Ronald Urgitus, the enploying broker of
CBRE, refused paynent of the referral fee. Lane |earned of a
listing with CBRE for the sale of a third Wberg property,
Denver Distribution Center. Lane contacted Richard Cal houn,
managi ng broker at CBRE, regarding the status of his referral
fees for the two listings for which he had received no fee.

Cal houn refused paynent.

On January 21, 2005, pursuant to the procedures of the
Denver Board of REALTORS®, Lane submtted a Request and
Agreenment to Arbitrate formto DMCAR The DMCAR sent a notice
of the arbitration request to Urgitus and Cal houn on February 8,
2005, and requested a response by February 23, 2005.% Urgitus
and Cal houn did not respond, and they w thdrew their nmenbership
in DMCAR on May 9, 2005.

In his suit filed in July 2005 to collect the fees
allegedly owed to him Lane sought an arbitration order. The
br okers involved on both sides of this action are Col orado

licensed real estate brokers. Urgitus filed an application for

“Only individuals |icensed as real estate brokers are eligible
to apply for nmenbership in the | ocal REALTOR® associ ati on.



menbership with DMCAR, was accepted, and was a nenber of this
associ ati on when the disputes for which the court ordered
arbitration arose. Calhoun filed an application for nmenbership
w th DMCAR, was accepted, and was a nenber of this association
when the disputes for which the court ordered arbitration arose.®

The application for nenbership Urgitus signed for DMCAR
contai ned the foll ow ng provisions:

In the event ny application is approved, | agree as a
condition of nenbership to conplete the orientation and
ethics course of DMCAR, and to otherwise on nmy own
initiative thoroughly famliarize nyself with the Code of
Ethics of the National Association of REALTORS®, i ncl uding
the duty to arbitrate business disputes in accordance with
the Code of Ethics and Arbitration Manual of the Board and
the Constitutions, Bylaws, and Rules and Regul ations of
DMCAR, t he Col orado  Associ ati on and t he Nat i ona
Associ ati on. | further agree to satisfactorily conplete a
reasonable and non-discrimnatory witten exam nation
covering such Code, Constitutions, Byl aws, Rules and
Regul ations, and duty to arbitrate. | further agree that
my act of paying dues shall evidence ny initial and
continuing commtnent to abide by the aforenentioned Code
of Ethics, Constitutions, Bylaws, Rules and Regulations,
and duty to arbitrate, all as fromtinme to tine anended.

(Enphasi s added). The application form Cal houn signed for DMCAR
cont ai ned provisions equivalent to those Urgitus signed.
| ncorporated by reference in the signed applications, the Code

of Ethics, Arbitration Manual, and Standards of Practice of the

° Amici Curiae National Association of REALTORS® and Col or ado
Associ ati on of REALTORS® i nformus that 25,000 REALTOR® nenbers
reside and work in Col orado; that the national organization
first adopted the Code of Ethics and Arbitration Manual in 1973;
and that arbitrations are conducted pursuant to detailed
procedures before a panel of neutral real estate professionals
trained to conduct such arbitrations.



Nat i onal Associ ation of REALTORS® provides in “Part Two—
Menber ship Duties and Their Enforcenent” that:

The duties of nenbership include the follow ng: (a)

to

abide by the Code of Ethics of the National Association of
REALTORS®, (b) to abide by the bylaws of this Board and its

rules and regulations; and (c) to submt to arbitration
di sputes specified in Part ten of this Manual by
procedure therein provi ded, and to abide by
arbitrators’ award .

al |
t he
t he

“Part Ten—Arbitration of Disputes,” in turn, provides that

“[t]he obligation to participate in arbitration contenpl ated by

this Article includes the obligation of REALTORS® (pri nci pl es)

to cause their firnms to arbitrate and be bound by any award.”
The matters that nust be arbitrated include “entitlenment to

conmmi ssions and conpensation in cooperative transactions that

ari se out of the business relationships between REALTORS® and

bet ween REALTORS® and their clients and custoners . . . .7
Article 17 of the Standards of Practice of the National

Associ ati on of REALTORS® provi des:

In the wevent of contractual disputes . . . between
REALTORS® (principals) associated wth different firns,

arising out of their relationship as REALTORS®,

REALTORS® shall submt the dispute to arbitration

t he
in

accordance with the regulations of their Board or Boards

rather than litigate the matter.

“Article VI—-Privileges and Ooligations,” section 5(a), of

t he DMCAR Byl aws provides that “if a nenber resigns or otherw se

causes nmenbership to termnate, the duty to submt to

arbitration continues in effect even after nenbership | apses or



is termnated, provided that the dispute arose while the forner
menber was a REALTORR.’

On February 8, 2005, DMCAR notified Urgitus and Cal houn of
Lane’s request to arbitrate and sent thema formto sign
relating to the arbitration. They did not sign and return the
form® Three nonths thereafter they withdrew from menbership in
t he REALTOR® or gani zations. The transactions and di sputes for
whi ch Lane al |l eges that conpensation is due from Urgitus and
Cal houn arose before they term nated their nenbership.

Pursuant to section 13-22-207, C R S. (2006), the district
court ordered Urgitus to “submt the matters described in
[ Lane’ s] conplaint to binding arbitration pursuant to the rules
of [DMCAR],” and pl aced the case “under stay pendi ng the outcone
of the arbitration and until such tinme as the parties request
that the determ nation of the arbitrators be reduced to a
judgnent of this Court.” Thereafter, the district court anended
its prior order nunc pro tunc, as follows:

(1) the title of the Order shall read “Order G anting

Plaintiff’s Mtion to Conpel Arbitration;” and (2)
Plaintiff’s claimto conpel arbitration is granted and

¢ Urgitus and Cal houn contend that the form acconpanying the
notice of arbitration request constitutes an adm ssion that the
duty to arbitrate involving REALTOR® nenbers does not arise

unl ess the nmenber signs this form However, the application
forms Urgitus and Cal houn signed, and the incorporated docunents
in the record of this original proceeding, plainly inpose a duty
of arbitration even if a nenber does not sign and return the

f orm when requested to do so.



the remaining clains of the Amended Conplaint are
di sm ssed, w thout prejudice.

Urgitus sought certification of the district court’s order
for appeal, pursuant to CR C. P 54(b). The district court
denied the notion for certification and required that the
“parties shall cooperate in the imedi ate schedul i ng of
arbitration.”

.

We hold that the district court did not err in ordering
arbitration because (1) each of these licensed real estate
brokers had previously consented to arbitration with other
menbers of the professional organization should disputes arise
anong t hensel ves; (2) each of these brokers were nenbers of the
organi zati on when they entered into the alleged referral fee
agreenent and the disputes arose; and (3) their consents to
arbitrate constituted an inplied condition of the all eged
referral fee agreenent enforceable under Col orado’s Uniform
Arbitration Act, sections 13-22-201 to -239, C R S. (2006).

A.  Standard of Review
Whet her an agreenent to arbitrate exists is a matter of |aw

that we review de novo. Allen v. Pacheco, 71 P.3d 375, 378

(Col 0. 2003); see also Parker v. Ctr. for Creative Leadership,

15 P.3d 297, 298 (Col o. App. 2000) (“The question of

arbitrability is one for the court to decide.”). |In determ ning

10



whet her the parties have agreed to submt the issue in question
to arbitration, we follow state | aw principles governing

contract formation. Allen, 71 P.3d at 378; Gty & County of

Denver v. Dist. Court, 939 P.2d 1353, 1361 (Colo. 1997).

We nust construe the terns of the arbitration agreenent in
a manner that allows each party to receive the benefit of the
bargain, and the scope of the agreenment nust faithfully reflect
the reasonabl e expectations of the parties. Alen, 71 P.3d at
378. W nust interpret the arbitration agreenent in a manner
that best effectuates the intent of the parties. |1d.

To determ ne the scope of an arbitration agreenent, we nust
exam ne the wording in order to ascertain and give effect to the

mutual intent of the parties as well as the subject matter and

pur poses to be acconplished by the agreenent. In re Marriage of

Popack, 998 P.2d 464, 467 (Colo. 2000). W ascertain the
parties’ intent by |looking to the plain | anguage of the

arbitration agreenent. Allen, 71 P.3d at 378; see also State

Farm Mut. Auto. Ins. Co. v. Stein, 940 P.2d 384, 387 (Colo.

1997) (addressing insurance policies generally).

W w il enforce the agreenent as witten unless there is an
anbiguity in the | anguage; courts should neither rewite the
agreenent nor |limt its effect by a strained construction.

Allen, 71 P.3d at 378. Thus, |like any contract, an arbitration

11



agreenent nust be given effect according to the plain and
ordinary neaning of its ternms. |d.

I n determ ni ng whet her an anbiguity exists, we nust ask
whet her the di sputed provision is reasonably susceptible on its
face to nore than one interpretation. 1d. W also evaluate the
arbitration agreenent as a whole and construe the | anguage in
harnmony with the plain and generally accepted neaning of the
wor ds enpl oyed, unless the intent of the parties denonstrates
that an alternative interpretation is intended. |d.

| f anbiguities are found in the arbitration agreenent, we
afford the parties a presunption in favor of arbitration and

resol ve doubts about the scope of the arbitration clause in

favor of arbitration. 1d.; see City & County of Denver, 939

P.2d at 1364.
B. Arbitration Agreenents Are Favored in Col orado
In Col orado, arbitration is a favored nethod of dispute

resol uti on. Peterman v. State Farm Mut. Auto. Ins. Co., 961

P.2d 487, 493 (Colo. 1998); see Wales v. State Farm Mut. Auto.

Ins. Co., 38 Colo. App. 360, 363, 559 P.2d 255, 256 (1976). Cur
constitution, our statutes, and our case |law all support
agreenents to arbitrate disputes. Colo. Const. art. XVIIl, § 3;

88 13-22-201 to -239, CRS. (2006); Peterman v. State Farm Mit.

Auto. Ins. Conpany, 961 P.2d at 493.

12



Article XVI11, section 3 of the Colorado Constitution
provi des:

It shall be the duty of the general assenbly to pass

such laws as may be necessary and proper to decide

differences by arbitrators, to be appointed by nutua

agreenent of the parties to any controversy who nay

choose that node of adjustnment. The powers and duties

of such arbitrators shall be prescribed by | aw.

Pursuant to this provision, the General Assenbly’s
enactnent of the Uniform Arbitration Act, sections 13-22-201 to
-239, provides a uniformstatutory framework for

arbitration in order to encourage the settlenent of disputes.’

In re Marriage of Popack, 998 P.2d 464, 467 (Col o. 2000) (“Al

doubts whether a dispute is arbitrable are to be resolved in

favor of arbitration.”); Farners Ins. Exch. v. Taylor, 45 P.3d

759, 761 (Col o. App. 2001).

Colorado’s arbitration act explicitly authorizes a cause of
action to conpel arbitration when a party all eges an enforceabl e
agreenent to arbitrate and another person’s refusal to arbitrate

pursuant to the agreenent.

"Title 13, part 2, UniformArbitration Act was originally
enacted in 1975. 1In 2004, the substantive provisions were
repeal ed and reenacted, causing sone addition, relocation, and
elimnation of sections as well as subject matter. Section 13-
22-203(2), CR S (2004), provides that “part 2 shall govern an
agreenent to arbitrate nade before August 4, 2004, if al
parties to the agreenent or to the arbitration proceedi ng so
agreed in a record.” Since the agreenent to arbitrate in this
case was made prior to August 4, 2004, and no revisions were
made to the Act in 2006, we cite to part 2 Uniform Arbitration
Act, C R S. (2006).

13



(1) On the notion of a person show ng an agreenment to
arbitrate and alleging another person’s refusal to
arbitrate pursuant to the agreenent:

(a) If the refusing party does not appear or does
not oppose the notion, the court shall order the
parties to arbitrate; and

(b) If the refusing party opposes the notion, the

court shall proceed summarily to decide the issue and
order the parties to arbitrate unless it finds that
there is no enforceable agreenent to arbitrate.
(2) On the nmotion of a person alleging that an
arbitration pr oceedi ng has been initiated or
threatened but that there is not an agreenent to
arbitrate, the court shall proceed sunmarily to decide
the issue. If the court finds that there is an
enforceabl e agreenent to arbitrate, it shall order the
parties to arbitrate.

§ 13-22-207, C.R S. (2006).
Col orado’s arbitration act provides for a division of
duties between arbitrators and the court:

(1) An agreenent contained in a record to submt to
arbitration any existing or subsequent controversy
arising between the parties to the agreenent is valid,
enforceable, and irrevocable except on a ground that
exists at law or in equity for the revocation of a
contract.

(2) The court shall decide whether an agreenent to
arbitrate exists or a controversy is subject to an
agreenent to arbitrate.

(3) An arbitrator shall decide whether a condition
precedent to arbitrability has been fulfilled and
whet her a contract containing a valid agreenent to
arbitrate is enforceable.

(4) If a party to a judicial proceeding challenges
the existence of, or clains that a controversy is not
subject to, an agreenent to arbitrate, the arbitration
proceeding nmay continue pending final resolution of
the issue by the court, unless the court otherw se
orders.

§ 13-22-206, C. R S. (2006).

14



In Howsam v. Dean Wtter Reynolds, Inc., the United States

Suprene Court restated the basic principles governing
arbitration
This Court has determned that “arbitration is a

matter of contract and a party cannot be required to
submt to arbitration any dispute which he has not

agreed so to submt.” Although the Court has al so
| ong recogni zed and enforced a “liberal federal policy
favoring arbitration agreenents,” it has nade cl ear

that there is an exception to this policy: The
guestion of whether the parties have submtted a
particul ar dispute to arbitration, i.e. the “question
of arbitrability,” is “an issue for judicial

determ nation [u]nless the parties clearly and

unm st akably provi de otherw se.”

537 U.S. 79, 83 (2002) (internal citations omtted).

Under Col orado’s arbitration act, a valid, enforceable
arbitration provision divests trial courts of jurisdiction over
all questions that are to be submtted to arbitration, pending

the conclusion of arbitration. Hughley v. Rocky Mouuntain Health

Maint. Org., Inc., 927 P.2d 1325, 1330 (Colo. 1996). Thus, a

trial court order granting a notion to stay the proceedi ngs and
to conpel arbitration is an “interlocutory order” that is not

i mredi atel y appeal able. See Fonden v. U.S. Hone Corp., 85 P.3d

600, 603 (Col o. App. 2003) (citing the United States Suprene

Court decision in Geen Tree Fin. Corp.-Ala. v. Randol ph, 531

US 79, 86, specifically noting “that if the district court had
entered a stay instead of a dismssal, that order would not be

appeal abl e”) (internal quotations omtted)).

15



C. An Agreenent to Arbitrate Exists in this Case
Under Col orado | aw, contractual conditions may be express

or inplied. E.g., Goodson v. American Standard Ins. Co., 89

P.3d 409, 414 (Colo. 2004); Cary v. United of Omha Life Ins.

Co., 68 P.3d 462, 466 (Colo. 2003)(addressing inplied
contractual duty of good faith and fair dealing). Wen
interpreting a contract, we consider “the facts and
circunstances attending its execution, so as to learn the

intentions of the parties.” Eisenhart v. Denver, 27 Colo. App.

470, 478, 150 P. 729, 732 (1915), aff’'d, 64 Colo. 141, 170 P
1179 (1918). In contractual settings, we can |look to the

ci rcunst ances surrounding the contract’s formation in construing
the contract, in order to carry out the intent of the

contracting parties. Lazy Dog Ranch v. Telluray Ranch Corp.

965 P.2d 1229, 1235 (Colo. 1998).

Furthernore, the substance, main objective, and purpose of
the contractual agreenent control over the formof the contract.
17A Am Jur. 2d Contracts 8§ 336 (2006). Accordingly,
contractual conditions may be inplied by |law, the purpose of the

contract, or the intent of the parties. Mnblow v. Mnroe

Broad., Inc., 401 F.3d 616, 622 (5th Gr. 2005). Conditions are

inplied in fact when those conditions are “necessarily inherent

in the actual performance of the contract.” Bergman v. Comrerce

16



Trust Co., 129 P.3d 624, 628 (Kan. C. App. 2006) (citing 13
WIlliston on Contracts 8§ 38.11 (4th ed. 2000)).

In the case before us, the parties to the real estate
referral fee agreenent alleged to exist in this case had
previously consented to arbitrate disputes arising anong
t henmsel ves whil e each was a nenber of the professiona
organi zation. They had not rescinded their consents to
arbitrate when the disputes between them arose. Each was stil
a nmenber of the professional organization that set forth
gui del i nes and procedures for such arbitration. These
undi sputed facts and the extensive docunentary evidence in the
record spelling out this duty to arbitrate were the basis for
the district court’s order conpelling arbitration and for our
| egal conclusion in this case upholding the district court’s
arbitration order. The district court did not abuse its
di scretion.

An articul ated purpose and objective of joining the
REALTOR® organi zation is to facilitate the resol ution of
di sputes through arbitration. This duty to arbitrate is a
condition of their nenbership agreenents and, consequently, of
their professional relationship while nmenbers. Wen nenbers of
t he organi zati on subsequently enter into agreenents anong
t hensel ves, such as the alleged referral fee agreenent in this

case, and have not rescinded their previously-executed consents

17



to arbitration, those consents becone an inplied condition of
doi ng business with each other and of their contractual
per f or mance.

By the plain | anguage of the nenbership applications they
signed, Urgitus and Cal houn each consented to binding
arbitration should a dispute arise between themduring the tine
they were nenbers of the DMCAR  The notice contained in the
applications concerning this duty to arbitrate is explicit and
is repeated three tinmes on the face of the signature page above
each of their signatures.

The record in this original proceedi ng denponstrates that
arbitration is both a benefit and duty that DMCAR REALTOR®
prof essi onal s undertake to receive and performfrom for, and
with each other. Incorporated by reference in the signed
applications are the ethical code, standards, and arbitration
manual of these interconnected |ocal and national organizations
that spell out clearly and unanbi guously this reciprocal duty to
arbitrate. This duty to arbitrate applies to all disputes
concerni ng conpensation that arise anong nenbers of DMCAR, which
is affiliated with the interconnected REALTOR® or gani zati ons.

The primary defense to the existence of an arbitration
agreenent in this case is that there is no direct witten

agreenent anong Urgitus and Lane or Cal houn and Lane; thus,

18



there can be no enforceable agreenent to arbitrate in this case
pursuant to Colorado’s arbitration act. W disagree.

Pursuant to Article XVI1l, section 3 of the Col orado
Constitution, the General Assenbly’ s enactnent of the Uniform
Arbitration Act, sections 13-22-201 to -239, provides a uniform
statutory framework for arbitration in order to encourage the
settlenment of disputes. Al doubts as to whether a dispute is

arbitrable are to be resolved in favor of arbitration. In re

Marri age of Popack, 998 P.2d at 467; Farners Ins. Exch. v.

Taylor, 45 P.3d at 761

Thus, the CGeneral Assenbly intended that Col orado’s
arbitration act would enconpass all fornms of contract and
contract conditions that expressly or inpliedly include a duty
to arbitrate. Under Col orado |aw, contractual conditions may be

express or inplied. Goodson v. Anerican Standard Ins. Co., 89

P.3d at 414; Cary v. United of Omha Life Ins. Co., 68 P.3d at

466. We may | ook to the circunstances surrounding the
contract’s formation in construing the contract, in order to

carry out the intent of the contracting parties. Lazy Dog Ranch

v. Telluray Ranch Corp., 965 P.2d at 1235. Wen the record of

the agreenment we are called upon to construe or enforce consists
of docunentary evidence, we may base our | egal conclusion upon
t hat docunentary evidence and do not depend upon a trial court’s

factual findings or interpretation of that evidence. Wnslow
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Constr. Co. v. City & County of Denver, 960 P.2d 685, 692 (Colo.

1998); MD.C. /Wod, Inc. v. Mrtinmer, 866 P.2d 1380, 1382 (Col o.

1994) (stating that “when facts are presented to the trial court
by stipulation, or uncontested docunentary evidence, that an
appel l ate court may draw its own conclusions”); see al so

Archangel D anond Corp. v. Lukoil, 123 P.3d 1187, 1195 (Col o.

2005) (“We review docunentary evidence de novo.”).

As denonstrated by the case before us, an agreenent to
arbitrate can take the form of previously-executed consents to
arbitrate that becone an inplied condition of subsequent
agreenents the nenbers of the professional organization make
anong thensel ves. Section 13-22-206(1) of Colorado’s
arbitration act provides that “[a]n agreenent contained in a
record to submt to arbitration any existing or subsequent
controversy arising between the parties to the agreenent is
valid, enforceable, and irrevocabl e except on a ground that
exists at law or in equity for the revocation of a contract.”

The litigants here are sophisticated business persons who
agreed to abide by a set of governance rules and ethical
standards that included professional commtnents beyond those
ot herwi se required by Col orado | aw and the regul ations of the
Col orado Real Estate Comm ssion. Econom c advantage to each
other as fell ow DMCAR REALTORS® is clearly a benefit of

bel onging to the national and | ocal organizations. Valid
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contractual duties can arise out of a network of agreenents
i nvol ving comrercially sophisticated parties who are able to
bargain for an allocation of risks, duties, and renedies. See,

e.g., BRW Inc. v. Dufficy & Sons, Inc., 99 P.3d 66, 73 (Colo.

2004). As clearly shown by the present case, REALTOR® nenbers
are encouraged to refer real estate transactions to each ot her,
to contract wwth each other for a fee for such referrals, and to
avoid a course of contested litigation should a dispute arise
while they are nenbers.

Qur court of appeals has held that arbitration provisions
and procedures contained in a voluntary menbershi p organi zation
of real estate professionals are binding on its nenbers.

Jorgensen Realty, Inc. v. Box, 701 P.2d 1256, 1257-58 (Col o.

App. 1985). W observe that the Jorgensen case and ot her

prof essional real estate organization cases like it arise when
the contracting parties to professional agreenents attenpt to
avoi d enforcenent of their prior un-rescinded arbitration
consents.

O her jurisdictions are in accord with our hol ding here,
particul arly when addressi ng REALTOR® or gani zati on nenbers and
the duty to arbitrate. The Okl ahoma Court of Ci vil Appeals
appl i ed Jorgensen to REALTOR® nenbers who had a real estate

sal es comm ssion dispute between thensel ves. Rogers Realty,

Inc. v. Smth, 76 P.3d 71, 72 (k. Cv. App. 2003). See also
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Topol ski v. Helena Ass’'n of REALTORS®, 15 P.3d 414, 414 (Mont.

2000) (holding that terns of brokers’ nenbership in association
required themto arbitrate dispute with client, even though they
had not entered into any other contract or agreenment with client

to arbitrate disputes with her); King v. Larsen Realty, Inc.,

121 Cal. App. 3d 349, 357 (1981) (holding that nenbers of the
California Association of Realtors are bound to arbitrate when
they have contracted to abide by the Association s bylaws, and

t hose byl aws i npose a duty to arbitrate); Bastone v. Dial-A-

House, 100 M sc. 2d 1026, 1027, (N. Y. 1979) (holding that
realtor, “by virtue of his nmenbership, was bound by the duly
enacted provisions of the constitution and byl aws” of the | ocal

board of realtors); El badramany v. Stanley, 490 So. 2d 964, 966

(Fla. App. 1986) (holding that “a provision in the constitution,
charter or by-laws of voluntary association which requires that
di sputes between nenbers be submtted to arbitration constitutes
a bi ndi ng agreenent between such nenbers to submt future

di sputes to arbitration”); Van C. Argiris & Co. v. Pain/Wtzel &

Assocs., Inc., 380 N E. . 2d 825, 828 (Ill. App. C. 1978) (holding

that byl aws of real estate brokers’ organization constitute
contractual agreenent between nenbers to arbitrate and dispute
bet ween said nmenbers relating to “matters arising out of their

busi ness as brokers or agents” is subject to arbitration).
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Here, the DMCAR applications for nenbership signed by
Urgi tus and Cal houn incorporate by reference the terns of the

“Code of Ethics of the National Associ ati on of REALTORS®

including the duty to arbitrate business disputes in accordance

with the Code of Ethics and Arbitrati on Manual of the Board and

the Constitutions, Bylaws, and Rul es and Regul ati ons of [ DMCAR
or the Denver Board], the Col orado Associ ation and the Nati onal
Associ ation.”
The referenced Code of Ethics requires arbitration when a
di spute arises out of the parties’ “relationship as REALTORS®. ”
In the event of contractual disputes or specific non-
contract ual disputes as defined 1in Standard of
Practice 17-4 between (principals) associated wth
different firnms, arising out of their relationship as
REALTORS®, the REALTORS® shall submt the dispute to
arbitration in accordance wth the regulations of
their Board or Boards rather than litigate the matter.
Nat i onal Association of REALTORS®, Code of Ethics and Standards
of Practice, Article 17, in Manual at 12.8
Nei t her Urgitus, nor Cal houn, nmay defeat the arbitration of
transactions and fee disputes that arose during their nmenbership

in the REALTOR® organi zation by w thdraw ng from nenbership

after the disputes with Lane arose. The plain | anguage and

8 Originally adopted in 1913, the Code of Ethics has been anended
fromtime to time. W cite to the 2005 edition of Code of

Ethics and Arbitration Manual which was in effect at the tine
the dispute arose and the arbitration conplaint was filed. This
edition includes all case interpretations approved by the

Prof essional Standards Comm ttee through 2004.
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meani ng of the REALTOR® docunents in this original proceeding,
i ncorporated by reference in the signed application for
menber shi ps, requires arbitration of disputes arising when the
di sputants were nenbers. This |awsuit addresses only such

di sput es.

If they entered into the referral fee agreenent as all eged
in the conplaint, which is a factual matter for determ nation in
the arbitration under section 13-22-206(3), C R S. (2006), then
Urgitus and Lane becane bound by the inplied condition to
arbitrate that is enforceable under Colorado’s arbitration act.
A valid arbitration provision of a contract divests a trial
court of jurisdiction over all questions that are to be
submtted to arbitration, pending conclusion of arbitration.
The district court did not err in ordering arbitration in this
case.®

Because the district court should have stayed the | awsuit
pendi ng arbitration pursuant to section 13-22-207(7), rather
than dismssing it, we set aside the district court’s dism ssal

order, and order the |lawsuit stayed pending arbitration.

° W decline to award attorneys fees in this original proceeding
because we accepted jurisdiction to review an inportant public

i ssue we had not previously decided, and we do not find its
presentation to have been frivol ous.
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L1
Accordingly, we affirmthe district court’s arbitration
order, discharge our rule in part, and nmake our rule absolute in

part.

JUSTI CE EI D specially concurs.
JUSTI CE CQOATS di ssents.
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JUSTI CE EI D, specially concurring.

| agree with the majority that the trial court correctly
ordered the parties to arbitrate their dispute, but | reach that
result by taking a different route.

The majority finds the required “agreenent to arbitrate,”

8§ 13-22-207(1), CRS. (2006), in the referral fee agreenent
between plaintiff Lane and defendants Urgitus and Cal houn. Mj.
op. at 24. According to the mgjority, inplied in that agreenent
is atermobligating the parties to arbitrate any di spute that
m ght arise between them-a termthat exists by virtue of their
menbership in a voluntary professional association that created
a “duty to arbitrate” as a “condition of their menbership
agreenments . . . .” 1d. at 17.

By contrast, in ny view, the relevant “agreenent[s] to
arbitrate” are the express agreenents between Urgitus and DMCAR
and Cal houn and DMCAR (the “Menbership Agreenents”), which
require Urgitus and Cal houn to submt any dispute over referral
fees involving other DMCAR nenbers to arbitration. As | explain
bel ow, Lane is a third-party beneficiary to the Menbership
Agreenents, and as such he is entitled to enforce those
agreenents in order to conpel Urgitus and Cal houn to arbitrate.

No one disputes the fact that both Urgitus and Cal houn
entered into the Menbership Agreenments with DMCAR. |In these

agreenents, Urgitus and Cal houn both commtted to “arbitrate



busi ness di sputes” with other DMCAR nenbers “in accordance with

the Code of Ethics and Arbitrati on Manual of the Board and the

Constitutions, Bylaws, and Rul es and Regul ati ons” of DMCAR 1d.

at 7. The Code of Ethics, in turn, nmakes clear that the duty to

arbitrate extends to all disputes over “entitlenent to
comm ssi ons and conpensation in cooperative transactions that
ari se out of the business rel ationshi ps between REALTORS®

.7 1d. at 8.

Lane’s referral fee dispute with Urgitus and Cal houn is
precisely the type of dispute anong REALTORS® cont enpl at ed by
t he Menbership Agreenents. The only question is whether Lane
can enforce Urgitus’s and Cal houn’s prom ses to DMCAR to
arbitrate this dispute. In ny view, he can.

A non-party can conpel arbitration if it can showthat it
is athird-party beneficiary to an arbitration agreenent. See

Eagl e Ri dge Condom nium Ass’'n v. Metro. Builders, Inc., 98 P.3d

915, 917 (Colo. App. 2004) (“A nonparty, such as a third-party
beneficiary, may fall within the scope of an arbitration
agreenent and may bring an action on the contract if that is the

intent of the parties.”); Parker v. CQr. for Creative

Leadership, 15 P.3d 297, 298 (Col o. App. 2000) (sane); Eychner

v. Van Vleet, 870 P.2d 486, 489 (Colo. App. 1993) (sanme). This

is an unremarkabl e application of the black-letter rule that a

third-party beneficiary may enforce the terns of a contract.



See, e.g., Jefferson County Sch. Dist. No. R 1 v. Shorey, 826

P.2d 830, 843 (Colo. 1992) (describing the third-party
beneficiary doctrine as a “basic rule of contract law); E. B

Roberts Constr. Co. v. Concrete Contractors, Inc., 704 P.2d 859,

865 (Col o. 1985) (applying the third-party beneficiary
doctrine). In order to enforce the terns of a contract as a
third-party beneficiary, a plaintiff nust show (1) that the
contracting parties intended to benefit the third party, and
(2) that the clainmed benefit is a direct and not nerely

i nci dental benefit of the contract. See E.B. Roberts, 704 P.2d

at 865 (citations omtted).

The | anguage of the Menbership Agreenents clearly
denonstrates that the contracting parties--here, Urgitus,
Cal houn, and DMCAR--intended to benefit other REALTOR® nenbers
such as Lane. In the Agreenents, Urgitus and Cal houn pl edged to
“arbitrate business disputes in accordance with the Code of

Ethics,” which in turn requires the arbitration of disputes over

referral fees that arise between REALTORS®. The purpose of this
provi sion has a single intended beneficiary: REALTOR® nenbers,
such as Lane, who may have disputes with the contracting
parties. |Indeed, the obligation to arbitrate benefited Urgitus
and Cal houn as well, as they could seek to recover referral fees

from ot her REALTOR® nenbers through arbitration in the future.



It is true that Lane was not specifically naned as a third-
party beneficiary of the Menbership Agreenents. Yet “it is not
necessary that the third party be specifically referred to in
the agreenent. It is sufficient if the claimant is a nenber of
the limted class that was intended to benefit fromthe

contract.” Smth v. TCl Commt’'ns, Inc., 981 P.2d 690, 693

(Colo. App. 1999). Here, the “limted class” of beneficiaries

was defined by the Menbershi p Agreenents and the Code of Ethics

as other nmenbers of the REALTOR® organi zati on with whomthe

menber m ght have a business dispute. See, e.g., Bloomv. Nat’l

Collegiate Athletic Ass'n, 93 P.3d 621, 623-24 (Colo. App. 2004)

(hol ding that a student-athlete at the University of Col orado
coul d sue under the bylaws of the NCAA, which were binding on
menber schools |ike Col orado, because “the NCAA's constitution,
byl aws, and regul ati ons evidence a clear intent to benefit
student-athletes”).

Furthernore, Lane’s benefit fromthe Menbership Agreenents
was direct, not incidental. The Menbership Agreenents
specifically contenplate that a benefit of DMCAR nenbership is
the right to have disputes with other nenbers arbitrated rather

than litigated. Conpare Shorey, 826 P.2d at 843 (finding that

di spute resolution procedure in collective bargaining agreenent
was directly intended to benefit union nenbers such as

plaintiff), and Villa Sierra Condom nium Ass’'n v. Field Corp.




878 P.2d 161, 166 (Colo. App. 1994) (“[Aln agreenent between a
| ocal governnment and another party was designed to bestow a
direct benefit upon private property, thereby naking the owners
of that property direct third-party beneficiaries of the

agreenent.”), with Fourth & Main Co. v. Joslin Dry Goods Co.,

648 P.2d 178, 181 (Col o. App. 1982), disapproved of in part in

E. B. Roberts, 704 P.2d at 865 n.7 (noting that an incidental

benefit usually is nothing nore than a “fortuitous wndfall”
froman agreenent, not an express termof the agreenent designed
to benefit a third party).

| share Justice Coats’s belief that we should be hesitant
to “erode the independence of parties to fix the terns of their
own contracts . . . .” Diss. op. at 1. In this case, however,
| believe that Urgitus and Cal houn did fix the terns of their
own contracts with DMCAR with the intention of benefiting other
REALTORS® as third parties. Because Lane is a third-party
beneficiary to the Menbership Agreenents, he is entitled to
enforce their arbitration provisions. | therefore agree with
the majority that the trial court correctly conpelled

arbitration, and specially concur on that basis.



JUSTI CE COATS, dissenting.

In its search for a statutorily cognizable arbitration
agreenent, the majority conflates two distinct doctrines to
inmpute a new termof contract fromthe parties’ nmenbership in a
common voluntary association. Despite its characterization of
this new doctrine of inputed promses as |[imted in scope,
today’ s hol ding cannot help but further erode the independence
of parties to fix the terns of their own contracts and the
ability of voluntary associations to control their interna
operations w thout undue interference by the courts. Because |
consider this inposition of unintended terns to be both
unwarranted and |likely to work substantial m schief, |
respectfully dissent.

In 1975, Col orado enacted a version of the Uniform
Arbitration Act, attaching specific | egal consequences to
agreenents between disputing parties to arbitrate their
di sputes. See “Uniform Arbitration Act of 1975,” 8§ 13-22-201
to -223, CRS. (2003) (adopting Unif. Arbitration Act, 1956 Act
88 1-25, 7 U L.A 95, 95-768 (2005)). W have previously
interpreted the arbitration act to limt enforceable arbitration
agreenents, from which these | egal consequences flow, to
agreenents satisfying the elenents of a contract between the

di sputing parties. See, e.g., Hughley v. Rocky Mountain Health

Maint. Org., Inc., 927 P.2d 1325, 1330 (Col o. 1996). Although




the mapjority refers to the | anguage of the 2004 revision of the
Act, see UniformArbitration Act 8§ 13-22-201 to -229, C R S.
(2006) (adopting Unif. Arbitration Act (2000) 88 1-33, 7.U. L. A
1, 10-94 (2005)),' it clearly limts “agreenents to arbitrate,”
wi thin the neaning of the statute, to contractual obligations.

See, e.g., maj. op. at 10-12, 15 (citing Howsamv. Dean Wtter

Reynol ds, Inc., 537 U.S. 79 (2002)).°2

Al though it seens clear that the district court had no such
intention when it ordered the parties to submt to arbitration
pursuant to the rules of the Denver Metropolitan Commrerci al
Associ ation of REALTORS (DMCAR), the majority essentially franmes
the issue of this original proceeding as whether nmenbership in
the association necessarily inplies a condition of all future
referral contracts between nenbers, anounting to an *agreenent

to arbitrate” within the nmeaning of the statute. In its quest

! Section 13-22-203, C.R S. (2006), specifies that the new
statute will apply only to agreenents to arbitrate nmade on or
after August 4, 2004, unless the parties otherw se agree, on the
record. Since the parties do not agree that the arbitration
statute applies at all, they clearly have not agreed to
application of the 2004 Act.

2 Even the revised version of the Act, to which the ngjority
refers, continues to assign to the court the initial obligation
of determ ning whether there is an “agreenent to arbitrate”
between the parties. See Unif. Arbitration Act (2000) § 6 cnt

2, 7 UL A 24 (2005 (“[Whether a dispute is enconpassed by an
agreenent to arbitrate [is] for a court to decide and issues of
procedural arbitrability, i.e., whether prerequisites such as
time limts, notices, |aches, estoppel, and other conditions
precedent to an obligation to arbitrate have been net, are for
the arbitrators to decide.”); cf. mgj. op. at 3 n.2.




for a rationale to elevate the association’s arbitration
requirenent to the level of a contractual obligation of each
menber to the others, the majority intuitively nerges two
different contract theories, neither one of which is quite
applicable or equal to the task. On the one hand, it treats the
subsequent referral agreenent of the parties as the contract at
i ssue and | ooks to | aw governing inplied conditions for support.
And on the other, it | ooks for support in case |law treating
menbership in a voluntary associ ation as a contract between the
association and its menbers and the rules and by-laws of the
associ ation as binding on the nenbers.

Wth regard to the forner, the agreenent to arbitrate
inputed by the majority to the referral contract can hardly be
described as a condition of performance at all. It is clearly a
separate promse or termin its ow right. See 13 Richard A
Lord, WIliston on Contracts 8 38:5 (4th ed. 2000) (“A prom se
is a manifestation of an intention to act . . . in a specified
way . . . while a condition is an event, not certain to occur,
whi ch nmust occur, unless its nonoccurrence is excused, before
per formance under a contract becones due.”). Furthernore, it is
neither inplied by the terns of the parties’ referral agreenent

nor inplied by extrinsic evidence of the actual intent of the



parties.® Instead, the mpjority inputes it, as a matter of |aw,
fromseparate prom ses to the association to arbitrate disputes
with fell ow nmenbers.

Wil e we have allowed that parties may be bound, under
limted circunstances, by customor industry practice, at the
sane tinme we have held that the parties nust not only have known
of the custom but nust have contracted with reference to it.

See Garman v. Conoco, Inc., 886 P.2d 652, 660 (Colo. 1994); cf.

Flemng v. GII, 60 Colo. 294, 297, 153 P. 88, 88-89 (1915)

(refusing to alter specific conmm ssion agreenent on basis of
cust om anong Denver real estate brokers to divide comm ssions).
In any event, these are matters of fact, ultimtely subject to
the intent of the parties to any particular contract. See

Pittman v. Larson Distrib. Co., 724 P.2d 1379, 1384-85 (Col o.

App. 1986). The district court made no such factua
determ nations in this case, and for aught that appears in the
al l egations of the parties about their prior dealings or the

terns of their cursory, e-mail referral agreenent,” there is

3 Such extrinsic evidence could certainly exist, but the district
court issued its arbitration order wthout any findings of fact,
conclusions of law, or for that matter, any explanation

what soever

* The only witten evidence of any agreement between the parties,
one that never nentions a REALTOR® associ ation of any ki nd,
consists of a two-line email fromUrgitus to Lane stating, “Bob,
Per our conversation CB Richard Ellis agrees to pay Lane Realty
a referral fee of 20% on any deals going forward with John P.
Weberg. Please call me with any questions. Thank you.”



little reason to believe such a prom se was intended. Rather
than ook to the terns of the specific referral agreenent and,
if appropriate, the circunstances surrounding its formation,
however, the majority creates a new rule of inputed pron ses
constructively finding a promse to arbitrate in subsequent
contracts between nmenbers of a private association, the byl aws
of which inpose such a duty.

Sensi ng perhaps the novelty of this proposition, the

majority offers, in reliance on our holding in BRW Inc. v.

Dufficy & Sons, Inc., 99 P.3d 66, 73 (Colo. 2004), that “valid

contractual duties can arise out of a network of agreenents

i nvol ving comrercially sophisticated parties.” Mj. op. at 21.
In Dufficy we held only that the duty of care owed by the

desi gning engi neer for a Denver Cty construction project and
its project inspector, to a sub-contractor contractually obliged
to follow the engineer’s plans and specifications, was defined
by the interrelated project contracts, which therefore al so
l[imted the subcontractor’s renedies for economc |oss. The
transformation of that proposition into a rule inputing to
private contracts the bylaws of voluntary associations is not
only unwarranted by anything in our opinion in Dufficy but
dramatically alters settled | aw governing private associ ations.

See Scott v. Lee, 24 Cal.Rptr. 824, 826 (Cal. App. 1962)

(finding that association rules failed to create a contract



enforceabl e by one nenber agai nst another); see al so Savoca

Masonry Co. v. Homes & Son Constr. Co., 542 P.2d 817, 821 (Ariz.

1975) (relying on Scott); Coyle v. Mrrisdale Coal Co., 284 F.

294, 295 (S.D.N. Y. 1922) (“At common law it is the general rule
that the nmenbers of an unincorporated associati on nay not sue at
| aw one of their nunber on a contract between hinself and

them”); MMhon v. Rauhr, 47 N Y. 67, 67 (1871) (“A nenber of a

voluntary [association]. . . cannot . . . maintain an action at
law, in behalf of the association, against another nenber upon
any agreenent nade with the association.”).

Wth regard to the majority’s claimof support fromsettled
law treating arbitration provisions of voluntary associations as
bi nding on their nenbers, | believe the magjority simlarly
m sperceives the inport of those authorities. Ironically, the

rul e upon which the court of appeals relied in Jorgensen Realty,

Inc. v. Box, 701 P.2d 1256 (Colo. App. 1985) — that the

rel ati onship between a voluntary association and its nenbers is
a contractual one and, by joining such an organi zati on, a nenber
agrees to submt to its rules and regul ati ons and assunes the
obligations incident to nmenbership — should have caused the
district court to decline interference in association matters
rat her than finding a binding contractual agreenent between
associ ation nenbers. In Jorgensen, when faced with a nenber’s

challenge to a realtor association’s resolution of an



arbitration dispute according to its own Code of Ethics and
Arbitration Manual, the court of appeals held that “[i]n the
absence of clearly arbitrary and unreasonabl e i nvasion of a
menber’s rights, courts will not review the internal operation
and affairs of voluntary organi zations.” Id. at 1258.

Wil e the contract nodel for explaining the relationship
bet ween vol untary associ ations and their nmenbers has not been
W t hout theoretical criticism see, e.g., Zechariah Chafee, The

Internal Affairs of Associations Not for Profit, 43 Harv. L.

Rev. 993, 1001-07 (1930); NAACP v. CGolding, 679 A 2d 554, 559-62

(Md. 1996), it has |long been accepted by the courts, not as a
basis for enforcing association rul es agai nst one nenber at the
behest of another, but rather as a basis for deferring to the
association’s resolution of nenber-to-nenber disputes according

to its own procedures. See Jorgensen Realty, Inc., 701 P.2d at

1258; see also Crane v. Ind. H gh Sch. Athletic Ass'n, 975 F. 2d

1315, 1329 (7th Gr. 1992) (Posner, J., dissenting) ("“Hence
[courts] will not enforce rights created by [an association’s]
rules, but only civil or political rights having their origin

el sewhere.”); Houston Olers, Inc. v. Harris County, Tex., 960

F. Supp. 1202, 1207 (S.D. Tex. 1997) (“The principal reason
courts ought not to intrude into internal operations of
consensual associations is that participants have agreed to

abi de by their own informal nechanismfor resolving disputes.”);



Lawson v. Hewel, 50 P. 763, 764 (Cal. 1897) (whether rules have

been vi ol ated and appropriate penalty are “emnently fit for the

association itself to determne”); Van Val kenburg v. Liberty

Lodge No. 300 AF. & AM, 619 NW2d 604, 607 (Neb. App. 2000)

(“Cenerally courts will not interfere with the internal affairs
of an association to settle disputes between nenbers or with
regard to discipline or internal governnent, provided that the
government of the association is admnistered fairly and in
conformty with its |laws and ot her applicable | aw and no
property or civil rights have been violated.”).

O the six other jurisdictions noted by the majority as
support for its rationale, three nerely held, along with our
court of appeals in Jorgensen, that the nenber-parties were

bound to conply with their own association’s bylaws. See Rogers

Realty, Inc. v. Smth, 76 P.3d 71 (Ckla. GCv. App. 2003); King

v. Larsen Realty, Inc., 175 Cal.Rptr. 226 (Cal. App. 1981);

Bastone v. Dial-A-House, Inc., 420 N.Y.S. 2d 467 (N. Y. Sup. C

1979). O the remaining three, one dealt with association
byl aws that specifically incorporated state statutes,
characterizing nmenbership in the association as a statutory

agreenent to arbitrate according to those statutes, see Van C.

Argiris & Co. v. Pain/Wtzel & Assocs., Inc., 380 N E. 2d 825

(rrlr. App. 1978), and the renmaining two construed state statutes

that significantly expanded the definition of an agreenent to



arbitrate beyond that included in the UniformArbitration Act.

See Topol ski v. Helena Ass’'n of REALTORS® Inc., 15 P.3d 414

(Mont. 2000) (finding an agreenent to arbitrate under Montana's
statute, which had been nodified fromthe uniformact to
expressly include a witten agreenent between nenbers of a

pr of essi onal organi zation to submt to arbitration controversies

ari sing between nenbers); Elbadramany v. Stanley, 490 So.2d 964

(Fla. Dist. App. 1986) (finding an agreenent to arbitrate under
Florida s statute, which had been nodified fromthe uniform act
to include such things as inter-local agreenents in which two or
nore parties agree to submt to arbitration controversies
concerning water use permts applications). Watever those
courts mght think about the issue pending before us today,
their prior holdings concerning their substantially different
statutes hardly provide persuasive authority for us.

The difference between providing a statutory renedy for
contractual agreenents to arbitrate and deferring to resolution
of menber disputes by private associations is not wthout
significance. While Lane mght still be entitled to a renmedy in
the byl aws of the association, it is far fromclear that such a
remedy could include an order to submt to arbitration. See
Denver Metro. Comrercial Ass’'n of REALTORS®, Bylaws, art. VI, 8§
2 (2004) (“Any REALTOR® Menber . . . may be reprimnded, fined,

pl aced on probation, suspended, or expelled by the Board of



Directors for a violation of these Bylaws . . . .”"); Nat’'|l Ass’'n

of REALTORS®, Code of Ethics and Arbitration Manual 8§ 14 (2005)

(“Disciplinary action may only consist of one or nore of”:
witten warning, witten reprimand, requirenent to re-take
ethics class, fine not to exceed $5, 000, probation, suspension,
expul sion with possibility of re-instatenent, or termnation.).
In any event, it appears fromthe record before us that Lane did
not pursue any resolution by, or sanction from the association,
once Urgitus and Cal houn refused to arbitrate and submtted
their resignations. Neither did he seek court enforcenent of
any order of the association for violation of its own rules.?®

In ny view, the nenbership agreenent and byl aws of the
associ ation anounted at nost to a prom se or agreenent to enter
into contractual agreenments wth other nmenber-realtors to
arbitrate disputes over their joint real estate contracts, which
clearly did not occur in this case. By treating the nmenbership
application itself as a contractual obligation between nenbers
to conply with the constitution, bylaws, and rules of the
associ ation, affording contractual renedies to nenbers for

vi ol ations by other nenbers, the majority stands the rule it

° Despite the resignations of Urgitus and Cal houn, the byl aws of
t he association purported to bind themto arbitrate disputes

w th other nenbers arising while they were still nmenbers. See
Bylaws art. VI § 5(a).
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seeks to follow on its head, endangering the deference
traditionally shown to voluntary associations of all kinds.

For largely the sane reasons, | can take little confort in
the third-party beneficiary theory of the special concurrence.
A third-party beneficiary's right to enforce a contract cannot
rise higher than the rights of the contracting party through
whom he clainms. See 13 Richard A Lord, WIliston on Contracts
8§ 37:23 (4th ed. 2000). |If nmenbership in a voluntary
association nerely constitutes an entitlenent to, and agreenent
to be bound by, the association’s resolution of internal matters
and enforcenent of its owm rules, a fellow nenber can benefit
fromthe nmenbership contract of another no nore than to have the
association’s rules enforced upon the offending nenber. |If
menbership in the associati on does not constitute a statutory
agreenent to arbitrate at all, it cannot constitute an agreenent
to arbitrate benefiting a third party.

Admttedly, there is evidence in the comments added to the
2000 revision of the UniformArbitration Act that its drafters
i ntended arbitration provisions contained in the byl aws of
corporate or other associations to be enforceable arbitration
agreements. See Unif. Arbitration Act (2000) 8 6 cnt. 1, 7
UL A 23, 23-24 (2005). Even if Colorado’s |ater adoption of
the 2000 revision applied to this case, however, the general

assenbly chose not to adopt those comments, in stark contrast to
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its choice in adopting other uniformacts. See, e.g., Uniform
Chi | d- Cust ody Jurisdiction and Enforcenment Act (UCCIEA) 88 14-
13-101 to -403, CR S (2006). | have little doubt that the
general assenbly could create a statutory obligation to
arbitrate flowng fromnenbership in private associations if it
chose to do so, but | do not consider such an obligation
conpatible with existing contract |aw

Because | do not believe our current statute indicates such
a legislative choice, and unlike the majority, | do not consider
it the role of the courts to inpute arbitration provisions of
private associations to individual contracts between nenbers, |

respectfully dissent.
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