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In this interlocutory appeal, the prosecution seeks to
reverse the trial court’s suppression of statenents nmade during
the interrogation of Brandon J. Bradshaw, as well as physical
evi dence col |l ected from Bradshaw during the interrogation. The
trial court ruled that the defendant unanbi guously and
unequi vocal ly requested an attorney early in the interrogation,
whi ch the police detective failed to scrupul ously honor. The
trial court ruled that all statenments nmade after Bradshaw
requested an attorney were inadm ssible at trial. The trial
court also found that a swab of Bradshaw s nouth coll ected
during the illegal interrogation nust be suppressed as fruit of
t he poi sonous tree.

Appl yi ng People v. Adkins, the Col orado Supreme Court

affirmed the trial court’s finding that the defendant
unanbi guousl y and unequi vocal |y requested an attorney during

interrogation. However, the Court reversed the trial court’s
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determ nation that physical evidence collected during the
illegal interrogation was fruit of the poisonous tree. The
fruit of the poisonous tree doctrine is not applicable to

M randa vi ol ati ons.



SUPREME COURT, STATE OF COLORADO
Two East 14t h Avenue Case No. 06SA366
Denver, Col orado 80203

Interl ocutory Appeal fromthe District Court
Wl d County, Case No. 06CR92
Honorable Gl bert CGutierrez

Plaintiff-Appellant:

PECPLE OF THE STATE OF COLORADO,
V.

Def endant - Appel | ee:

BRANDON J. BRADSHAW

ORDER AFFI RVED | N PART AND REVERSED | N PART
EN BANC
April 9, 2007

Kenneth R Buck, District Attorney, N neteenth Judicial District
M chael J. Rourke, Chief Deputy District Attorney
G eel ey, Col orado

Attorneys for Plaintiff-Appellant

Dougl as K. Wl son, State Public Defender

Jeri D. Shephard, Deputy State Public Defender
G eel ey, Col orado

Attorneys for Defendant- Appellee

JUSTI CE MARTI NEZ del i vered the Opinion of the Court.
JUSTI CE CQATS concurs in part and dissents in part, and JUSTI CE
RICE and JUSTICE EID join in the concurrence and the dissent.




The People bring this interlocutory appeal pursuant to
CAR 4.1 and section 16-12-102(2), C R S. (2006), to reverse a
trial court ruling suppressing statenments and physical evidence
obtai ned during the custodial interrogation of defendant,
Brandon J. Bradshaw (“Bradshaw’). The trial court's ruling to
suppress statenents was based on its finding that the
interview ng officer violated Bradshaw s Mranda rights by
failing to cease the interrogati on when Bradshaw requested an
attorney. The trial court further suppressed evidence from
swabs of Bradshaw s mouth as fruit of the poisonous tree.

Because the record supports the trial court’s ruling that
Bradshaw s statenments were properly suppressed, we affirmthis
aspect of the trial court’s order. As to the physical evidence
fromthe buccal swabs, we find that the trial court
i nappropriately applied the fruit of the poisonous tree doctrine
to a Mranda violation. Thus, wth respect to the physical
evi dence fromthe buccal swabs, we reverse the trial court’s
order.

| . Facts and Procedural History

On January 7, 2006, a man calling hinself “Mke Wll ace,”
met a fermale real estate agent (“E.P.”) at her office in Wld
County. After discussing various properties, the two drove
separately to a home for sale outside of Keenesburg. Follow ng

a tour of the honme, E.P. says the man grabbed her from behi nd,



dragged her into the laundry room and demanded her credit cards
wi th personal identification nunbers. Wen she was unable to
tell himthe access nunbers, he took her to her car to collect
her checkbook and forced her back into the honme. The man then
took E.P. to the nmaster bedroom and ordered her to wite out six
separate checks in the anmount of $1,000 each, payable to Brandon
Bradshaw. She clainms she was then nmade to undress, lay on the
bed, and was sexually assaulted. E.P. told police that when the
man was finished, she was allowed to drive back to her office.
E.P. immediately reported the incident to police. Later
t hat day, she identified Brandon Bradshaw from a phot ographic
[ ineup as the man who assaulted her. Two days |ater, Bradshaw
was found in a Weat Ridge hotel where he was arrested for a
parole violation. He was booked into the Jefferson County Jai
and interviewed by investigator Alan Caldwell (“Caldwell”). At
the start of the interrogation, Caldwell identified hinself as a
detective with the Wl d County Sheriff's Ofice. He told
Bradshaw t hat he wanted to ask him sonme questions “regarding the
crime of sexual assault.” Caldwell then advised Bradshaw of his
Mranda rights, including the right to have a | awyer present
during questioning. Bradshaw stated that he understood these
rights and that he was willing to talk to the detective.
Cal dwel | asked Bradshaw to tell himwhat happened. Bradshaw

told the detective that he did neet E.P. to tour the house but



that after the tour they began tal king about their Iives and
ended up having sex in the enpty house. Bradshaw also told
Caldwel | that E.P. voluntarily wote himthree checks for $1, 000
each because he needed the noney.

Cal dwel | then told Bradshaw that E. P.’s version of the
encounter differed significantly from his.

Caldwell: So this lady is telling us that this isn't

really . . . how it happened. She told us
you grabbed her.

Bradshaw. No. | never grabbed her.
Cal dwel | : Unless you were going, okay, let’s
backtrack a Ilittle bit. Tell me from

begi nning to end what happened exactly from
the tinme you got there.

Bradshaw. You know, if she’s, if she’'s got sonme other

different story, |I'’m going to have to talk
to an attorney about this, because this is,
this is, you know, | nean, this obviously,

this is a serious thing.

Cal dwel | : This is a serious thing.
Bradshaw. You know, | nean, | don’'t know what class
felony it 1is, but you know, I nmean,

obviously this is serious if she' s saying
sonething different.

Cal dwel | : Ckay.
Bradshaw. So, you know, um

Caldwel | : So, are you, are you telling nme that this
was consensual ?

Br adshaw. Yes it was.

Caldwel | : And are you telling ne that you want to talk
to a | awyer now?




Bradshaw. Well, yeah. I  nmean, you know, vyou're
telling me she said sonething different and
uh.

Cal dwel | : Ckay. Vell, what | need to know is whether
you want to continue talking to nme in here

or not. kay? If you, if you want to speak
to a lawer then | wll stop ny questions,
okay. If you want to continue to talk to

me, it needs to be voluntary on your part
and you need to tell nme the truth.

Bradshaw. Well, | want to know what |'m facing here
| mean.

Caldwel | : Well, 1'm investigating a sexual assault,
and | think you did it.

Bradshaw. Ckay, and, and, you know, you have that

right, but | nean what are we |ooking at, |
mean?
Caldwel | : It’s a felony. I don’t know what class

felony it is.

Bradshaw. Wiy, | knew it was a felony. | mean,
obviously [it’s] a felony.

Cal dwel | : But, but, that’'s all 1, 1 don't know on the
top of ny head whether it's a class three
class four felony, but it 1is a serious
felony. So, do you want to continue talKking
to me here or not or do you . . .7

Bradshaw. Yeah, I'll talk to you.

(Enphasi s added).
The interrogation then continued for another forty-five
m nut es, during which Bradshaw nmade various incrimnating

statenents. Toward the end of the interrogation, Caldwell asked

Br adshaw to consent to a swab of his nouth for DNA. Cal dwel |



read al oud a consent formfor the search as Bradshaw silently
read al ong. Bradshaw then verbally agreed to the search and
signed the waiver. The swabs were later tested by the CBI

whi ch determ ned that Bradshaw s DNA was a concl usive match to
t he physical evidence found at the scene.

Before trial, Bradshaw filed a notion to suppress al
statenents he nade after his request for an attorney. 1In a
separate notion, Bradshaw al so sought to suppress all physical
evidence arising fromthe swab of his nouth, claimng that the
search was involuntary because it canme during an
unconstitutional interrogation.

Bradshaw argued that he unanbi guously requested counsel on
two occasions nonents after he signed the Mranda wai ver.
Bradshaw clained that he initially requested an attorney when he
stated, “I"'mgoing to have to talk to an attorney about this.”
He next requested an attorney seconds |ater then Cal dwell asked,
“Are you telling nme that you want to talk to a | awyer now?” to
whi ch Bradshaw answered “Wel |, yeah.” Bradshaw argued that
these two demands for representation should have placed Cal dwel |
on notice that Bradshaw was invoking his right to counsel
Thus, Caldwell’s failure to scrupul ously honor this request was
a violation of Bradshaw s Mranda right to counsel

Regardi ng the physical evidence arising fromthe buccal

swabs, Bradshaw argued that as a consequence of the



unconstitutional interrogation, he did not have access to an
attorney who woul d have advised himnot to submt to the test.
Bradshaw further argued that since the physical evidence was
col l ected during the unconstitutional interrogation, the Fourth
Amendnent search cannot be separated fromthe Mranda viol ation.
Thi s nade the physical evidence fromthe buccal swabs fruit
derived fromthe poisonous tree of illegal governnent action.
Thus, Bradshaw argued that all evidence collected by the police
during the interrogation nust be suppressed.

Upon reviewi ng Bradshaw s notions, the interrogation
transcript, and having heard the testinony of Detective
Cal dwel |, the court issued a ruling fromthe bench finding that
Br adshaw unanbi guously and unequi vocal |y requested counsel when
he stated, “I’mgoing to have to talk to an attorney about
this.” The trial court ruled that Caldwell should have
scrupul ously honored this request by ending the interrogation
and contacting the Public Defender so that counsel could be
provided to Bradshaw. Thus, the trial court held that al
statenents nmade by Bradshaw after the inplication of his right
to counsel shoul d be suppressed.

The court simlarly suppressed the physical evidence from
t he buccal swabs. The court found that because Bradshaw signed

the consent formallow ng the physical search after he invoked



his right to an attorney, the swabs shoul d be suppressed as
fruit of the poisonous tree.

Cting CAR 4.1 and section 16-12-102(2), the prosecution
comenced this interlocutory appeal disputing both the
suppression of the statenents and the physical evidence.

1. Analysis
The issue in a suppression case is one of mxed | aw and

fact. People v. Arroya, 988 P.2d 1124, 1129 (Col o. 1999).

VWiile we defer to the trial court’s findings of fact “when there
exi sts sufficient evidence in the record to support them” the
court’s conclusions of |aw are subject to our de novo review

People v. Adkins, 113 P.3d 788, 791 (Col o. 2005).

After reviewing the court’s order, the tape recordi ng of
the interrogati on and acconpanying transcript, we hold that the
trial court correctly found that Bradshaw requested an attorney
early in the interrogation. Consequently, we hold that there
was a factual basis for suppressing all statenents nade during
the interrogation after Bradshaw asserted his right to an
attorney. \Wen Bradshaw stated, “I’mgoing to have to talk to
an attorney about this,” he nade an unanbi guous and unequi vocal
request for a lawer. The interrogation should have i medi ately
ceased and a | awyer should have been provided to Bradshaw pri or
to continued questioning. Thus, we affirmthe order of the

trial court regarding the suppression of all interrogation



statenments nmade by Bradshaw after the request for counsel. 1In
addition, we find no factual basis for the prosecution’s claim
t hat Bradshaw voluntarily reinitiated the interrogation
Cal dwel | never ceased the interrogation; hence Bradshaw could
not reinitiate it.

As to whether the trial court acted wwthin its discretion
i n suppressing the physical evidence fromthe buccal swabs, we
hold that the court incorrectly applied the fruit of the
poi sonous tree doctrine. Consent to a physical search for DNA
rai ses the question of voluntariness. To determne if the
search was reasonable, the trial court should have exam ned
whet her Bradshaw voluntarily consented. Because the trial court
did not evaluate the search to determine if it was reasonabl e,
we reverse the order of the trial court suppressing the physical
evi dence fromthe buccal swabs.

A. Suppression of Interrogation Statenents

In Mranda v. Arizona, 384 U. S. 436 (1969), and later in

Edwards v. Arizona, 452 U. S. 477, 485 (1981) and Davis v. United

States, 512 U. S. 452, 459 (1994), the United States Suprene
Court described the scope of protection afforded those invoking
their right to counsel under the Fifth Amendnent to the United
States Constitution. Mranda first identified that the Fifth
Amendnent requires certain procedural safeguards to ensure that

a defendant is aware of his right to remain silent and consult



wi th counsel. Specifically, Mranda requires officers to advise
persons that they have the right to remain silent, that any
statenents nade nay be used against them that the accused has
the right to an attorney prior to and during interrogation, and
that if the accused cannot afford an attorney one will be

furni shed without cost. Mranda, 384 U. S. at 486-87. The
United States Suprenme Court further held that once an attorney
has been requested, all interrogation nmust stop until such tine
as the accused has consulted with counsel. |d.

In this case, Oficer Caldwell began the interrogation by
aski ng Bradshaw a nunmber of prelimnary questions including
whet her he nmet with E. P. that day, whether he toured the house,
and what he and E. P. had tal ked about during the tour. Cal dwell
t hen asked Bradshaw whet her Bradshaw and E. P. had engaged in
sexual relations at the house. Bradshaw replied that they had.
As soon as Cal dwell informed Bradshaw that E. P. was accusing him
of sexual assault, Bradshaw s deneanor changed significantly.

He excl ai ned:

You know, if she's, if she’'s got sone other different

story, I'"'mgoing to have to talk to an attorney about

this, because this is, this is, you know, | nean this
obviously, this is a serious thing.

We find that Bradshaw s statenent, “l’mgoing to have to talk to

an attorney about this” was an unanbi guous and unequi vocal

10



demand that the interrogation end and counsel be summobned on his
behal f.

| nstead of scrupul ously honoring Bradshaw s request that he
shoul d receive | egal assistance, Caldwell continued the
interrogation by asking, “So, are you, are you telling ne this
was consensual ?” After Bradshaw confirmed that it was, Caldwell
only then asked, “Are you telling ne that you want to talk to a
| awer now?” Bradshaw agai n made an unanbi guous and unequi vocal
request for an attorney when he replied, “Wll, yeah.”

The prosecution cites three bases as to why Caldwel |’ s
failure to scrupul ously honor Bradshaw s request for an attorney
was not a Mranda violation. First, the prosecution contends
t hat Bradshaw s requests were anbi guous, thus not rising to the
standard we adopted in Adkins, 113 P.3d at 792-93. Second, the
prosecution argues that Caldwell did not violate Bradshaw s
right to counsel when he nmade additional inquiries to clarify
Bradshaw s anbi guous request. Finally, the prosecution contends
that during these efforts to clarify Bradshaw s request,
Bradshaw reinitiated comuni cations with police. W find each
of the prosecution’s argunents unconvi nci ng.

First, we exam ne the prosecution’s contention that
Bradshaw fail ed to make an unanbi guous request. The United
States Suprene Court has held that a request for counsel nust be

unanbi guous and unequi vocal to be sufficient. Davis, 512 U S

11



at 461-62. In determ ning whether a request for counsel was
sufficient, the trial court nust consider whether the accused s
statenents “can reasonably be construed to be an expression of a
desire for the assistance of an attorney in dealing with

custodial interrogation by the police.” MNeil v. Wsconsin,

501 U. S 171, 178 (1991). The accused s request nust be
sufficiently clear so “that a reasonable police officer in the
ci rcunst ances woul d understand the statenent to be a request for
an attorney.” Davis, 512 U.S. at 461-62. |f sufficiently
clear, the officer nmust “scrupul ously honor” the accused s

request. Smth v. Illinois, 469 U S 91, 95 (1984). W have

recogni zed and applied the Suprenme Court’s finding that requests

for attorneys be scrupul ously honored. People v. Gonzal es, 987

P.2d 239, 241 (Colo. 1999).

Prior decisions of this court identifying what constitutes
an unanbi guous and unequi vocal statenent invoking a right to
counsel are consistent with Supreme Court precedent. Adkins
113 P. 3d 788, 792-93 (hol di ng as unanbi guous the accused’s
request for an attorney where the officer was informng
defendant of his right to an attorney and the accused blurted

out, “Wihy don’t | have one now?”); People v. Kleber, 859 P.2d

1361 (Col o. 1993) (hol ding as unanbi guous the accused’ s request
for counsel where he told police he wanted to discuss a lie

detector test with his attorney); People v. Benjamn, 732 P.2d

12



1167 (Col o. 1987) (hol ding as unanbi guous the accused’ s request
for an attorney where he filled out an indigency formprior to

interrogation); People v. Fish, 660 P.2d 505 (Col o. 1983)

(hol di ng as unanbi guous the accused’s request for counsel where
he was told by officers “no” when he asked, “Do | need an
attorney?”). In short, we have found that the accused acts
unanbi guously when his or her statenent puts “the officers on

notice that the defendant intends to exercise his right to

counsel and his right against self-incrimnation.” Fish, 660
P.2d at 5009.
The prosecution maintains that Bradshaw s statenent, “I’m

going to have to talk to an attorney about this,” was an
expression of future intent and not a present request for
representation. Thus, the prosecution argues that the statenent
must be anbi guous and equi vocal. This concl usion, however,
ignores the past rulings of this court finding simlar requests
sufficiently unanbi guous. For instance, in Traubert, we found
adequate the defendant’s statenent, “l think | need to see a

| awyer.” People v. Traubert, 608 P.2d 342, 344 (Colo. 1981).

Simlarly, in Cerezo, we held that the defendant’s statenent, “I
think I better have a |lawer,” was indicative of an assertion of

counsel. People v. Cerezo, 635 P.2d 197, 198 (Colo. 1981). W

find the words used by Bradshaw no | ess persuasive. The fact

t hat Bradshaw s request includes the future inperative, “I’'m

13



going to have to . . . ,” does not overcone the clear intent
that, given E. P s accusation, Bradshaw wanted | egal
representation. |In each of the exanples |listed above, the

def endant was recently advised of his right to an attorney, the
interrogation had just begun, and the defendant specifically

spoke of his desire to “talk to,” “see,” or “have” an attorney.
Thus, we view these requests as indistinguishable, in that they
denonstrate a clear intent to invoke the defendant’s right to
representation. In addition, we find it conpelling that
Bradshaw i nvoked his right to an attorney i medi ately after
being infornmed that E. P. had accused hi mof sexual assault, and
that this occurred a nere three mnutes after Bradshaw was
informed of his Mranda rights.

By itself, Bradshaw s first request for an attorney invoked
this right to counsel. Nonetheless, Caldwell pressed on with
his inquiry, saying:

Okay. Well, what | need to know is whether you want to

continue talking to ne in here or not. GCkay? |If, you

know, if you want to speak to a lawer then | wll
stop ny questions, okay? If you want to continue to
talk to nme it needs to be voluntary on your part and

you need to tell nme the truth.

Significantly, Bradshaw then began asking Caldwel|l a series of
| egal questions regarding the nature of the charge and the class

of offense, questions that a defendant woul d reasonably be

expected to ask his attorney. Even if Caldwell failed to grasp
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that Bradshaw s first two requests represented unanbi guous and
unequi vocal demands for counsel, Bradshaw s |egal questions

i medi ately follow ng his nention of an attorney should have
provi ded Cal dwell further notice that Bradshaw was exerci sing
his Mranda right.

The prosecution’s second argunent is that even if Cal dwell
failed to cease the interrogation after Bradshaw s first and
second requests for an attorney, Caldwell was nerely attenpting
to clarify the defendant’ s anbi guous statenent. Further, the
prosecution contends that during this attenpt to clarify,
Bradshaw reinitiated communi cations with Cal dwel |, thereby
openi ng the door to Caldwell’s continued interrogation. W
di sagree with both contentions.

Because we view the prosecution’s second and third
argunents as necessarily |inked, we consider themtogether.

The prosecution nmaintains, and we agree, that there are
limtations to Mranda. In Edwards, for instance, the Suprene
Court found a Mranda l[imtation where the accused asks for an
attorney but later initiates communications with an officer,

t hereby opening the door to a new round of interrogation prior
to arrival of counsel. 451 U S. at 485. However, interrogation
may not be initiated through any action of the police. [d. at
484. Once the accused has made an unequi vocal request for

counsel, he “is not subject to further interrogation by the

15



authorities until counsel has been nmade available to him unless
the accused hinself initiates further comuni cati on, exchanges
or conversations with the police.” [1d. at 484-85.

Only when an accused’ s statenents are anbi guous may police
officers assert a legitimate interest in clarifying the
accused’'s intent. Benjamn, 732 P.2d at 1170-71. Police are
allowed a limted inquiry for the sole purpose of determning if
an attorney has been requested. |d. However, when an anbi guous
statenent is nade, Benjam n specifies that “interrogation nust
cease immedi ately except for very |imted questions designed to
clarify the anbi guous statenent or to clarify the accused’'s
w shes regardi ng the presence of counsel.” |[d. at 1171

Bradshaw s first request for an attorney was not anbi guous.
However, even if Bradshaw s statenent were anbi guous, Caldwell’s
first question after Bradshaw i nvoked his right to an attorney
was, “So, are you, are you telling nme that this was consensual ?”
This question did not seek to clarify either Bradshaw s
statenment or his wishes. Only after this inquiry, did Cal dwell
ask, “And, are you telling ne that you want to talk to a | awer
now?” Bradshaw s response was unanbi guous and unequi vocal
“Well, yeah.” The limted purpose of determ ning the intent of
Bradshaw s request having been achi eved, Caldwell should have
ceased the interrogation and i medi ately contacted the Public

Def ender. | nstead, over the next two m nutes, Caldwell asked
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two tinmes whether Bradshaw woul d continue the interrogation.
Only when Cal dwel | asked for the third tinme, “So, [do] you want
to continue talking to me? GCkay?” did Bradshaw finally rel ent,
saying, “Alright. Let’'s talk.” The interrogation continued
fromthere. Because Caldwell’s actions were not for the [imted
pur pose of clarifying Bradshaw s request, we find that Cal dwell
vi ol ated Bradshaw s Mranda rights by not ceasing questioning
after Bradshaw i nvoked his right to counsel.

Finally, the prosecution contends that during this attenpt
to clarify, Bradshaw reinitiated the interrogation by asking
Cal dwel | what |evel of felony he was facing. W disagree. In
Edwards, the United States Suprenme Court carved out an exception
to the Mranda right to end interrogation by holding that a
def endant requesting counsel is not subject to further
interrogation “unless the accused hinself initiates further
communi cati on, exchanges, or conversations with the police.”
451 U. S. at 484-85. However, Bradshaw could not have initiated
further communi cation because Cal dwel |l never stopped the
interrogation. Had Cal dwell scrupul ously honored Bradshaw s
first request for an attorney and ended the interrogation,
Bradshaw s question, “What am | facing here?” may have qualified
as areinitiation. However, since Caldwell did not end the

interrogation, Bradshaw did not reinitiate it.
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B. Suppression of Physical Evidence
The Fourth Amendment to the United States Constitution and
article I'l, section 7 of the Colorado Constitution forbid the
unr easonabl e search of a person’s hone or property and sei zure

of nontestinonial identification evidence. People v. Harris,

762 P.2d 651, 654 (Colo. 1988). The prohibition against

unr easonabl e searches includes evidence taken fromthe accused’ s
body. In WIllians, this court determ ned that, “because of the
special insult to human dignity invol ved when police seek

evi dence in body apertures or bodily fluids, special rules

restrict internal body searches.” People v. WIllians, 192 Col o.

249, 256, 557 P.2d 399, 406 (1976). Consequently, a physi cal
search or seizure where no judicial oversight precedes the

physi cal invasion is presumed unconstitutional. People v.
Wnpigler, 8 P.3d 439, 443 (Colo. 1999). However, the clear and
voluntary consent of the accused nay overcone the warrant

requi renent. Schneckl oth v. Bustanonte, 412 U S. 218, 243

(1973). Following the | ead of the Suprene Court, we have
defined voluntary consent as “the product of an essentially free
and unconstrai ned choice by its maker and not the result of

ci rcunst ances where his wll has been overborne and his capacity

for self-determnation critically inpaired.” People v. Helm

633 P.2d 1071, 1077 (Col o. 1981).
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The i ssue presented here is whether the search of
Bradshaw s nouth was voluntary. Instead of determ ning
vol unt ari ness, however, the trial court concluded that because
the interrogation violated Mranda, the search was fruit of the
poi sonous interrogation. The court msapplied the fruit of the
poi sonous tree doctrine.

Fruit of the poisonous tree describes evidence gathered
with the aid of information obtained unconstitutionally. O egon

v. Elstad, 470 U S. 298, 304 (1985); see also Brown v. Illinois,

422 U. S. 590, 601-02 (1975). Although the fruit of the

poi sonous tree doctrine applies to Fourth Anendnent viol ations,
the United States Suprene Court has inported the poisonous tree
doctrine into Fifth Anmendnent violations in the limted

ci rcunst ance where coerced statenents nmade during interrogation
directly produce additional evidence. Elstad, 470 U S. at 310.
The Court differentiated between coerced statenents and
statements made after a Mranda violation. Id. It held that
“actual coercion” nmeans the accused has been “conpelled . . . to
be a witness against hinself” in violation of the Fifth
Amendnent. U.S. Const. anmend. V. Conversely, a failure to

adhere to Mranda does not rise to a Fifth Amendnment viol ati on.

New York v. Quarles, 467 U S. 649, 654 (1984). Instead, a

M randa viol ation presunes only that “the privil ege against

conmpul sory self-incrimnation has not been intelligently
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exercised.” Elstad, 470 U. S. at 310. Thus, because M randa
violations do not rise to actual coercion in violation of the
Fifth Amendnent, the fruit of the poisonous tree doctrine does
not apply. 1d. at 304.

Because the swabs of Bradshaw s nouth were not collected in
violation of the Fourth or Fifth Amendnent, and instead nerely
followed a Mranda violation, the fruit of the poisonous tree
doctrine was inapplicable.

I11. Conclusion

We hold that the trial court did not abuse its authority
when it found that the defendant nmade an unanbi guous and
unequi vocal request for an attorney. The officer did not
scrupul ously honor Bradshaw s request for an attorney, term nate
the interrogation, and summon counsel. Thus, we affirmthis
aspect of the trial court’s order.

As to the physical evidence fromthe buccal swabs, we find
that the trial court inappropriately applied the fruit of the
poi sonous tree analysis to a Mranda violation. Thus, with
respect to the physical evidence, we reverse the trial court’s

or der.
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JUSTI CE CQATS, concurring in part and dissenting in part.
Prof essor Wgnore introduces the first edition of his
fanous treatise on the | aw of evidence with this passage:

In the Ninth Book of the Analects of the Confucian
Sage this saying is recorded: “The Master said:
‘There are sone persons with whom we nmay pursue our
studies in comon, yet we shall find them unable to
progress to general principles. O, if they attain to
principles, we shall find them unable to accept a
common under standi ng of them O, if they reach this
common understanding, we find them unable to use the
principles with us in their applications.’”

1 John H. Wgnore, Evidence, at xiii (Preface to the First
Edition) (2d ed. 1923).

Because | amlargely in agreenent with the majority’s
articulation of the principles of |aw governing the

adm ssibility of Bradshaw s statements,?

our differences may
appear to be little nore than matters of application to

i ndi vidual circunstances. Wre they nothing nore than this,
having an effect no broader than the unique circunstances of

this case, it would hardly be worth the effort to point them

11 do take exception to the majority’ s conflation of the
“scrupul ously honored” test, for nmeasuring conpliance with a
request to remain silent, see Mchigan v. Msley, 423 U S. 96
(1975), and the Edwards bright-line rule, which is a per se rule
proscribing any further interrogation of a person held in

cust ody who has unanbi guously invoked his right to counsel, see
Edwards v. Arizona, 451 U S. 477 (1981); however, | consider the
majority’ s perpetuation of this usage, see, e.g., People v.
Gonzal es, 987 P.2d 239, 241 (Colo. 1999), the result of a nere

| ack of precision in analysis rather than an attenpt to water
down the “unanbi guous request” essential to any invocation of
the bright-line rule. See generally 2 W La Fave, Cim nal
Procedure 86.9(f) (2d ed. 1999).




out. | take a nonent here, however, because | fear our
differences may in fact reflect our |ack of any common
under st andi ng of the principles governing the use of

confessions. Rather than an isol ated exanpl e of m sapplication,
the majority’s application in this case seens to me to be

typi cal of what | have previously characterized as its hostility
or antipathy toward the use of confessions as a tool to solve

crimes. See People v. Adkins, 113 P.3d 788, 796 (Col 0. 2005)

(Coats, J., dissenting); see also People v. Wod, 135 P.3d 744,

754 (Col o. 2006) (Coats, J., dissenting); People v. Mnjares, 81

P.3d 348, 358-59 (Colo. 2003) (Coats, J., dissenting).

Far from bei ng unanbi guous, the defendant’s “request” for
counsel in this instance was a cl assic exanple of an equi vocal
request, expressly conditioned on the strength of the evidence
against him already in the possession of the police.
Syntactically, it was even posed in the formof a conditional
sentence, the protasis of which specified the condition (“if
she’s got sone other different story”) required to trigger the
apodosis (then “I’mgoing to have to talk to an attorney about
this”). It was tantanount to saying, “If what I'mtelling you
contradicts what you have already heard, |’mgoing to have to
talk to an attorney.” Apparently unlike the magjority, | do not
consider a conditional request of this kind to be an unanbi guous

request, and | would nost certainly not require the officer to



di sclose to or confirmfor the suspect what he has | earned from
the victimor other w tnesses.

The officer’s follow up questions, which the magjority finds
fatal, were clearly not directed at discovering nore information
about the alleged crine but only at clarifying the defendant’s
position concerning further discussion. Although even this
precauti on was unnecessary in the absence of an initial
unanbi guous request, as noted by the United States Suprenme Court

in Davis v. United States, it denonstrated a responsible attenpt

by the officer not to proceed against the defendant’s w shes.
512 U. S. 452 (1994). 1In no sense could these follow up
guestions be m staken for badgering the suspect or attenpting to

trick himinto continuing to talk without a | awer. See Edwards

v. Arizona, 451 U.S. 477 (1981).

As | have noted el sewhere, see, e.g., Adkins, 113 P.3d at

796 (Coats, J., dissenting); Mnjares, 81 P.3d at 359 (Coats,

J., dissenting), in Mranda v. Arizona, 384 U S. 436 (1966), the

Suprene Court squarely rejected the notion that confessions are

in sonme way undesirable or unworthy evidence. It nerely sought

to protect suspects in the inherently coercive atnosphere of the
stationhouse interrogation by requiring express notification of

their rights to silence and the assistance of counsel. Because

| believe the majority’s open hostility to the use of

confessions as a legitimte investigative tool strikes an



i nproper bal ance between protecting the constitutional rights of
defendants and the state’'s interest in protecting future victins
of crinme, | respectfully dissent fromthat portion of its
opinion affirmng the suppression of Bradshaw s statenent.

| concur, however, in its judgnent reversing the trial

court’s suppression of physical evidence.

| am authorized to state that JUSTICE RI CE and JUSTI CE EI D

join in this concurrence and dissent.



