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In this interlocutory appeal taken pursuant to CA R 4.1,
we review a suppression order fromthe Adans County District
Court. We find that the trial court erroneously suppressed
cocai ne the defendant allegedly disposed of prior to being
arrested, and we therefore reverse the order suppressing the
cocai ne.

| . Facts and Procedural History

The defendant, Jerone McC ain, has been charged with
Possession of a Controlled Substance — Schedule Il — Mre Than
One Gam a class four felony;! Possession of a Controlled
Subst ance — Schedule Il — More Than One Gram — Second O fense, a

2 and Possessi on of Mari huana — One Qunce or

class two fel ony;
Less, a class two petty of fense.?

The facts of this case, as found by the trial court, are as
follows. At approximately 2:10 p.m on February 6, 2006, two
police officers fromthe Aurora Police Departnent were traveling
eastbound in their vehicle on Col fax Avenue, in an area the
officers considered to be a “high-drug area,” when they noticed
a group of three black mal es wal ki ng together on the sidewal k.

The police officers returned westbound to the sane area

approximately twenty mnutes later, at 2:30 p.m, and noticed

1§ 18-18-405(1), (2)(a)(l1)(A), C.R'S. (20086).
2 § 18-18-405(1), (2)(a)(1)(B), C.R'S. (2006).
3§ 18-18-406(1), C.R S. (2006).



one of the same nmales wal king along the sidewal k, this tinme with
McClain. The officers then pulled into a parking | ot and parked
nose-to-nose with another vehicle parked in the lot. After the
of ficers stepped out of their vehicle, they saw McC ain throw
sonething to the ground, which one of the officers identified to
be a clear plastic baggy. The officers were sonmewhere between
fifteen and thirty feet away from McC ai n when this happened.

The trial court found that, prior to the throw ng down of
the clear plastic baggy, neither of the officers saw McC ain or
hi s conmpani on do anything the officers believed to be crimnal
activity. One of the officers testified at the notions hearing
that the officers pulled over to speak with McC ain and his
conpani on because McC ain’s conpanion was wal king in an “idle
state of mnd” and, in the officer’s experience, “these
particular people . . . basically are up to no good.” Although
neither officer saw the nen do anything illegal, upon seeing the
baggy thrown the officers told McClain to cone over to them
McCl ain conplied and one of the officers placed himin
handcuf fs.

Whil e McC ain was bei ng handcuffed, the other officer
approached McCl ain’s conpanion. The conpani on ran away and the
of ficer chased the man. Upon this happening, the officer
handcuffing McC ain placed McClain in the police car and drove

off to assist in apprehendi ng the conpanion. After apprehendi ng



the fl eeing conpanion, the officers returned to the original

| ocation and retrieved the clear plastic baggy, which one of the
of ficers believed contained cocaine. MCain was then taken to
the Aurora Police Departnent. At the Police Departnent, Md ain
was asked whet her he had anything else on him he admtted to
having a small anount of marijuana hidden in his shoe.

McC ain filed notions to suppress all evidence and
statenents, arqguing that his stop and arrest were
unconstitutional. After conducting a notions hearing on August
18, 2006, the trial court granted the defense notions and
suppressed all evidence, statenents, and observations of the
police. The trial court based the suppression of the evidence,

i ncluding the cocaine, on its finding that the police | acked
probabl e cause to arrest McClain. 1In this interlocutory appeal,

t he People request that this court reverse the trial court’s



suppressi on of the cocaine,* arguing that McCl ain was not seized
at the time he abandoned the cocai ne and therefore the cocaine
was not the fruit of an unlawful arrest. Because we agree with
the People’s argunent on this point, we reverse the trial
court’s suppression of the cocai ne.
1. Analysis

In review ng a suppression order, this court defers to the
trial court’s findings of historical fact and will not disturb
those findings if they are supported by conpetent evidence in

the record. OQutlaw v. People, 17 P.3d 150, 155 (Colo. 2001);

People v. D.F., 933 P.2d 9, 14 (Colo. 1997). W wll, however,

correct a conclusion of law by the trial court that is

“inconsistent with or unsupported by evidentiary findings,” as

* The trial court ordered the suppression of both the cocaine and
the marijuana retrieved fromthe defendant at the police
station. The People’s appeal, however, appears to only contest
t he suppression of the cocaine. In its Notice of Interlocutory
Appeal , the Peopl e proposed the foll ow ng two issues:
(1)) Dd the trial court erroneously apply the
exclusionary rule in granting the defendant’s notion
to suppress the suspected controlled substances even
t hough the defendant had discarded the suspected
controll ed substances before he was seized within the
meani ng of the Fourth Amendnent.
(2) Was the trial court’s decision to suppress the
governnment’s evidence, contrary to the applicable case
law and the evidence presented at the suppression
heari ng.
Only the cocai ne was “discarded,” and the briefing of the
parties focused exclusively on the cocaine. W do not believe
that the Peopl e have appeal ed the suppression of the marijuana,
and consequently we address only whether the trial court
correctly suppressed the cocai ne.



well as the trial court’s application of an erroneous | egal

standard. People v. Quezada, 731 P.2d 730, 732-33 (Colo. 1987).

Both the United States and the Col orado Constitutions
protect citizens against unreasonabl e searches and sei zures.

People v. Archuleta, 980 P.2d 509, 512 (Colo. 1999). Seizure of

a person requires “either physical force . . . or, where that is

absent, subm ssion to the assertion of authority.” California

v. Hodari D., 499 U S. 621, 626 (1991). A necessary condition

for a seizure effectuated through a show of authority is that
“in view of all the circunstances surrounding the incident, a
reasonabl e person woul d have believed that he was not free to

leave.” [Id. at 628 (quoting United States v. Mendenhal |, 446

U S. 544, 554 (1980)). An arrest is the quintessential seizure
of a person and nust be supported by probable cause. People v.
Trujillo, 773 P.2d 1086, 1089 (Colo. 1989). An investigatory
stop al so anmounts to a seizure of the person but can be
justified on | ess than probable cause. Qutlaw, 17 P.3d at 156.
An investigatory stop survives constitutional scrutiny if three
conditions are net: (1) there is an articul able and specific
basis in fact for suspecting that crimnal activity has
occurred, is taking place, or is about to occur; (2) the purpose
of the intrusion is reasonable; and (3) the scope and character
of the intrusion is reasonably related to its purpose.

Trujillo, 773 P.2d at 1089.



In this case, the trial court found that the police seized
McCl ai n when they handcuffed and arrested him In issuing its
order, the trial court stated:

[Bl]efore approaching and asking any questions or
sinply asking the defendant to conme over and stand by
and going over and retrieving the baggy in this case,
the defendant 1is handcuffed. . . . And he 1is
arrested, | find at that point. He is seized, he is
no | onger free to go.

. [The officer] said, “lI saw [defendant]
throwing sonmething to the ground, | didn't think
[ def endant] was supposed to have it,” so basically

[the officer] cuffed [defendant].

|’m going to find that [defendant] was seized at
that tinme .

(Enphasi s added). The trial court found that the police | acked
sufficient probable cause to arrest McCain. As a result of the
unconstitutional arrest, the trial court suppressed all of the
evi dence obtained by the police, including the clear plastic
baggy containing cocaine that McCO ain had di scarded prior to
bei ng arrested.

The record anply supports the trial court’s conclusion that
McCl ain was sei zed when he was handcuffed and we do not disturb
that holding. The police officers had no physical contact with
McClain prior to his arrest. Therefore, MO ain could have been
seized prior to his arrest only if he had submtted to a show of
authority by the officers. Hodari D., 499 U S. at 626 (seizure

of a person occurs only when there is physical force or



subm ssion to an assertion of authority). Although the trial
court found that McCain submtted to the officers’ request that
he cone over to them the trial court also found that MC ain

di scarded the clear plastic baggy before the officers called him
over. Prior to MO ain discarding the baggy, the officers did
not have contact with either McClain or his conmpanion. MCd ain
was thus not “seized” for Fourth Amendnent purposes prior to his
arrest.

For the purpose of this |imted appeal, we assune, wthout
deciding, that the officers | acked probabl e cause to arrest
McClain and therefore the arrest was unconstitutional. The
normal remedy for an unconstitutional seizure is to suppress al
evi dence obtained as a direct result of the illegal seizure.
Trujillo, 773 P.2d at 1090. The cocaine in this case was not
the fruit of an illegal seizure, however, because M ain
dropped the cocaine prior to being seized. The United States

Suprene Court made this rule clear in California v. Hodari D.

[Alssuming that [the police s] pursuit in the present
case constituted a “show of authority” enjoining [the
defendant] to halt, since [the defendant] did not
conply with that injunction he was not seized until he
was tackl ed. The cocaine abandoned while he was
running was in this case not the fruit of a seizure
and his notion to exclude evidence of it was properly
deni ed.

499 U. S. at 629 (enphasis added).



I n Col orado, we have | ong recogni zed that evidence which is
abandoned prior to a seizure is not the fruit of that seizure.

Johnson v. People, 171 Col o. 150, 152, 465 P.2d 128, 129 (1970)

(“We hold that this is not a case of unlawful search and
seizure. In fact there was no search and seizure, as such
rather this is a situation where the defendant abandoned his
property before any search and seizure ever materialized.”);

People v. T.H , 892 P.2d 301, 303 (Colo. 1995) (“[T]he cocaine

was abandoned while T.H was fleeing and before T.H was stopped
or arrested. Therefore, the cocaine was not the fruit of a
seizure and was |lawfully recovered by the police.”); People v.
Evans, 886 P.2d 288, 290 (Colo. App. 1994) (“In sum the

evi dence in question was abandoned before any seizure occurred,
and it was therefore lawfully recovered by the police.”). The
trial court therefore commtted error in suppressing the cocaine
t hat was abandoned prior to McC ain’s seizure.

McClain urges this court to find that the police officers
actions — driving by himand his conpanion, parking in a |ot
near where he and his conpani on were wal ki ng, and si nul taneously
exiting the police vehicle - anpbunted to a show of authority by
the police officers sufficient to seize him MO ain argues
that this seizure was not supported by a reasonabl e suspicion of

crimnal activity and therefore the cocai ne should be



suppressed.® Mdain relies on our decision in Qutlaw v. People

to support his position. W find MO ain’s argunment
unper suasi ve.

In Qutlaw, this court had to deci de whether Cutlaw had been
sei zed through an investigatory stop, or whether his interaction
with the police anbunted to nothing nore than a consensual
encounter that does not raise constitutional concerns. 17 P.3d
at 155-56. We found that Qutlaw was in fact seized. |d. at
156. Qutlaw was wal ki ng al ong the sidewal k with a group of
ot her peopl e when police officers drove their patrol car onto
the sidewal k and foll owed the group at close range for twenty to
thirty feet. 1d. After pulling the patrol car off of the

sidewal k, the police continued to follow al ongsi de the group

while driving in the wong |lane of traffic. 1d. W found that

> McCain further argues that the officers’ decision to pul
their patrol car over to speak with himand his conpani on was
made because McCl ain and his conpanion are African-Anerican.

Sel ective enforcenent of the | aw based on racial considerations
is, of course, constitutionally unacceptable under the Equal
Protection Clause. Wren v. United States, 517 U. S. 806, 813
(1996). Fourth Amendnent anal ysis, however, does not take into
account the subjective intentions of |aw enforcenent, even if
those subjective intentions are discrimnatory. 1d. An

obj ective analysis of this case |eads to the concl usion that
McCl ain was not “seized” for Fourth Anendment purposes when he
di scarded the cocai ne because, at that point in tinme, he had
neither submtted to a show of authority by the police officers
nor had the police officers used physical force. This factual
determ nati on di sposes of the case.

10



this conduct with the patrol car anmobunted to a show of
authority. 1d.

| mportantly, however, CQutlaw was not actually seized until
the police officers called himover to the patrol car and he
obeyed that order. Qutlaw, 17 P.3d at 156. It was not until
after Qutlaw was seized that the police noticed plastic
protruding fromhis hand, |ater discovered to contain cocaine,
that he then dropped on the ground. 1d. at 154 (“As Qutl aw
approached the [patrol] car on the driver’s side, his left hand
remai ned cl osed. The officer saw what appeared to be a snal
pi ece of clear plastic protruding fromthat hand. Qutlaw then
made a sweeping notion with his closed hand, dropping it out of

view for a nonent.”); see also id. at 157 (“[T]he officers did

not see anything in Qutlaw s hand until after the seizure had
taken place . . . .7).

Based on the trial court’s factual findings in this case,
we are not convinced that the conduct of the police officers
here rose to the sane level as that of the officers in Qutlaw
Even if the officers here made a show of authority, the trial
court found that MC ain dropped the clear plastic baggy before
the officers called himover and seized him Unlike Qutlaw,
where the evidence was di scovered only after the defendant was
sei zed, here the officers saw McC ain di spose of the cocaine

prior to seizing him This factual finding is critical because,

11



as expl ai ned above, evidence abandoned prior to a seizure is not
the fruit of that seizure; therefore, even if the seizure is
unconstitutional, the abandoned evi dence should not be
suppr essed.
I11. Conclusion

McCl ai n dropped the cocaine at issue prior to being
sei zed. Consequently, the cocaine was not the fruit of the
sei zure and, even assuming the trial court was correct in
hol ding that McCO ain's arrest was unconstitutional, should
not have been suppressed. W therefore reverse the trial
court’s suppression of the cocaine and remand this case for

proceedi ngs consistent with this opinion.

JUSTI CE MARTI NEZ di ssents and JUSTI CE BENDER joins in

t he di ssent.
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People v. McClain, No. 06SA268

Justice MARTINEZ, dissenting.

The majority concludes that Mcd ain was not seized until
after he dropped a clear plastic bag, thus legitimzing a stop
made under troubling circunmstances. After a careful review of
the facts in this case and our controlling legal authority, |
conclude that the determ native facts of this case are uncl ear
and neither the record nor the trial court’s findings are
sufficient to permt adequate appellate review This case
shoul d be remanded for the creation of an adequate record upon
whi ch we can base our holding. Because the record does not
support an outright reversal, | respectfully dissent.

We can say that the followng facts are clear fromthe
record: two uniforned police officers were patrolling in their
police cruiser in the mddle of a weekday afternoon, when they
saw two African-American nen, MC ain and anot her, wal ki ng
east bound on the sidewal k of East Col fax. Wen asked, the
driver of the patrol car testified they intended to stop the nen
because: “It’s been . . . [ny] experience within the area that
t hese particul ar people, you know, basically are up to no good.”
He |l ater added that McClain’ s conpanion was walking in “an idle
state of mnd.”

Both officers testified that neither man di d anyt hing

illegal; neither did anything unusual or even changed their



stride or gait when the patrol car slowed down as it passed by
them neither man flagged down cars, argued, fought with others,
cont acted passers-by, or exchanged noney wi th anyone on the
street.

Nonet hel ess, the officers decided to stop and question the
men. The reason one officer gave, while on the stand, for
deciding to stop the nen was that he “had a feeling that [the
men were] up to no good.” He explained to the court that he
slowed the patrol car to a speed of ten to fifteen mles per
hour as they passed the nen, and “had to make a U-turn, in which
time that's when we cut themoff.” The other officer testified
that they pulled in “nose-to-nose” with another car and that the
men woul d have to pass by the vehicle to go on their way.

The prosecuting attorney had one officer nake a di agram
t hat descri bed what the officer neant when he testified that
they pulled in “nose-to-nose” with another car and “cut-off”

Mcd ain and his conpanion. Though the diagramwas entered into
evi dence, we do not have that diagram before us. Wthout the
diagram it is inpossible to determne fromthe record if the
officers’ vehicle blocked the sidewal k preventing McC ain from
continuing forward wi thout stepping around the officers’ car, or
if the vehicle nerely crossed the line of travel but did not

actually block their path. Both officers testified that as they



pulled up to the nen, McC ain ended up behi nd anot her parked
car.

I n describing what happened next, both officers said that
they had to call out to the nen and order themto cone over and
that they had to walk toward the men to arrest them?® The tria
court’s findings indicate only that the officers ordered him
over, that M ain approached the officers and was handcuff ed,
but not that the officers approached MO ain. Thus, it is not
cl ear whether McCl ain stopped and had to be ordered over and was
al so approached by the officers, or whether MC ain kept wal ki ng
and the officers’ order nerely reinforced what their actions had
al ready conveyed: that the officers wanted to talk to the nen.
We know from both testinony and the trial court’s findings that
McCl ain was observed throwi ng sonething to the ground. While
McC ain was patted down and placed in handcuffs, McClain's
conpani on ran away but was caught. They were both arrested and
the bag was found, which [ater was determned to be a controlled
subst ance.

There are at | east three possible scenarios surrounding the
of ficers’ description of what happened: 1) that Md ain stopped
wal ki ng and dropped the bag, and had to be ordered over, or 2)

that he stopped wal king just after dropping the bag and had to

! One officer was specific about this point:
Q M. Mdain eventually wal ked over to you . . . ?
A: Actually, we wal ked over to him



be ordered over, or 3) he kept wal king as the officers ordered
hi m over and dropped the bag along the way. As | explain bel ow,
the first two woul d be evidence that he was seized before he
dropped the bag, the third nmay al so be evidence he was seized
bef ore he dropped the bag, but presents a nore anbi guous case.

The trial court, interpreting these facts, seens to have
concl uded that the nen were seized prior to being arrested as
part of an evolving investigatory stop. The trial court also
suggests that McClain's pre-arrest seizure was justified by
reasonabl e suspicion. In any event, the court went on to hold
that the officers |acked probable cause to escalate the seizure
into an arrest, and suppressed all statenents and evi dence.
However, it is inpossible to determne fromthe trial court’s
findings, or fromthe officers’ testinony, whether Mc{ ain was
sei zed before or after he dropped the bag. Oher aspects of the
record are cl ear however

The record clearly reflects through the officers’ testinony
that neither man was doing anything illegal or acting in any
manner to justifiably arouse the officers’ suspicion. Further,
the officer’s derogatory comments, referring to the nen as
“these particular people,” having “an idle state of mnd,” and
| abeling them being “up to no good” by wal king down the street,
are troubling. Because he nmade these comments to justify

stopping MO ain and his conpanion, this case calls for a



careful exam nation of our Fourth Amendnment jurisprudence.
Unfortunately, a close examnation of the record and the trial
court’s order fails to clarify the issues raised by this
troubling stop.
| . Consensual Encounters Between Police and Citizens

When a citizen has an encounter with | aw enforcenent
officials, the encounter is consensual only if a reasonable
person would feel free to |l eave and ignore or disregard the

of ficer and continue on their way. See M chigan v. Chesternut,

486 U.S. 567, 573-74 (1988); People v. OQutlaw, 17 P.3d 150, 156

(Colo. 2001); People v. Cascio, 932 P.2d 1381, 1385 (Col o.

1997). The right of every citizen to remain free from
unr easonabl e governnent intrusion when they wal k the streets

remai ns a bulwark of our ordered liberty. Terry v. Chio, 392

US 1, 9 (1968)(citing Union Pac. R Co. v. Botsford, 141 U S

250, 251 (1891)). Courts have the responsibility to protect
i ndi vidual s from police conduct that is over-bearing, harassing,
or offensive to personal |iberty wthout the objective
evidentiary justification required by constitutional safeguards.
Terry, 392 U.S. at 15.

We require officers to have a reasonable articul able
suspicion that crimnal activity is afoot before seizing a
citizen on the street, even for investigatory purposes, in order

to protect citizens frompolice conduct offensive to the Fourth



Amendnent of the United States Constitution and Col orado’ s
Constitution, article Il, section 7. Terry, 392 U S at 21,

People v. Pagett, 932 P.2d 810, 813 (Colo. 1997). Absent a

reasonabl e suspicion, it is illegal for the police to seize an

i ndi vi dual wal ki ng down the street m nding his own business,

unl ess that individual consents to stop and talk with the
police. Qutlaw, 17 P.3d at 159. The police may not detain an

i ndi vi dual, even nonentarily, w thout reasonable grounds for the

detention. Florida v. Royer, 460 U S. 491, 498 (1983). W nake

an objective determ nation of reasonabl eness by exam ning the
totality of the circunmstances surrounding the encounter. 1d. at
155.

There is no per se rule that designates specific conduct as

a seizure. People v. Paynter, 955 P.2d 68, 73 (Colo. 1998).

The United States Suprene Court has recognized that “this test
iI's necessarily inprecise, because it is designed to assess the
coercive effect of police conduct, taken as a whole, rather than
to focus on particular details of that conduct in isolation.”
Chesternut, 486 U S. at 573. Accordingly, a trial court nust
exam ne “the behavior of the parties, as well as the physical,
tenporal, and social context of the encounter.” Qutlaw, 17 P.3d
at 156. Thus, we exam ne the officers’ actions and behavi or,
froman objective point of view, and determ ne, under the

totality of the circunstances, whether a reasonabl e person would



no longer feel free to leave. Critical to this analysis is
knowi ng whet her the officers’ show of authority was sufficient
to effectuate a seizure and whether McC ai n subsequently
subm tted.
1. Show of Authority
When officers nmake a show of force or authority that a
reasonabl e person would submt to, the suspect is seized.

United States v. Mendenhall, 446 U.S. 544, 553-54 (1980).

Normal |y, the subjective intent of the officers to stop or
detain an individual is not considered when determning if a

stop occurred. Wiren v. United States, 517 U. S. 806, 813

(1996). Wiile the Equal Protection Clause of the United States
Constitution is violated by selective enforcenent of the | aw
based on race, the Fourth Amendnent is not. 1d. However, the

subj ective intent of the officer to seize a person is rel evant

when that intent is denonstrated objectively, by the officer’s
behavi or, and conveyed to the seized person. See Royer, 460

U S at 501-02 (finding that when officers identify thensel ves,
tell the defendant he was suspected of transporting narcotics,
and retain his identification docunents, defendant was
effectively seized by that show of authority). However, when a
person runs away fromthe police s show of authority, he cannot
be seized by a nmere show of authority, but nust instead be

physical ly detained by the police before they are considered



legally seized. California v. Hodari D., 499 U S. 621, 627

(1991).°2

Here, the officers’ show of authority may have seized
McClain: the officers slowed down their vehicle, made a U-turn
and then qui ckly parked nose-to-nose with another car in such a
way as to “cut-off” McClain. Next, the police officers stepped
out of the car looking directly at McC ain and his conpani on.
Both officers testified they intended to seize McC ain, and
their actions nay have been consistent with their intent.
McC ai n responded by staying at the scene; his conpanion ran.
Thus, both M ain and his conpani on responded to the officers’
obj ective denonstration of their intent to stop the nen.

The United States Suprene Court and the Col orado Suprene
Court have both recognized that an officer’s operation of his
patrol car in an aggressive manner to bl ock a defendant’s course
of travel or otherwi se control his direction of novenent is a

sufficient show of force to seize a person. Chesternut, 486

U.S. at 575 (distinguishing the facts of its case and concl udi ng
that a seizure could have occurred if the officers had used the
patrol car in an aggressive manner to bl ock the defendant’s
direction of travel); Qutlaw, 17 P.3d at 156 (holding that the

police seized the defendant when they drove on the sidewal k

2 Thus, Hodari D. merely stands for the obvious but limted
proposition that a person is not seized if they run froman
officer’s show of authority. Hodari D., 499 U S. at 626.



behi nd the defendant, followed al ongside himin the wong | ane
of traffic, and ultimately called the defendant over to the
patrol car).

The officers’ actions here could easily be a legally

sufficient show of force. Li ke the officers in Qutlaw, the

officers here used the car to alter the direction of travel of
the nen. They did so right in front of the nen and they exited
the car while looking directly at them It appears |ikely that
McCl ain understood the officers’ intent to stop and talk with

hi m because his actions seemto indicate that he knew the
officers were going to talk to himregardl ess of his consent.?3
The problemis that we do not know, fromthe record of the trial
court’s findings, what the officers actually did to “cut-off”
McClain. If MCOain s direction of travel was bl ocked and he
st opped wal ki ng before he dropped the bag, the officers’ actions
woul d be sufficient to seize McC ain under our Fourth Amendnent
jurisprudence. |If they did not block the sidewal k and McC ain
kept wal king toward the officers w thout stopping, he may have
consented to speak with them Thus, we cannot, on these scarce
facts and in good conscience, definitively decide whether the

of ficers’ show of force was sufficient to seize McC ain before

he dropped the bag.

® This is especially clear in light of both officers’ testinony
and their actions at the scene, i.e., the pursuit and subsequent
capture of M ain’s conpani on.



I11. Subm ssion to Authority

In many cases, an officer’s show of force is sufficient by
itself to seize a person, such as when officers physically grab
or tackle soneone. Hodari D., 499 U S. at 628. Wuen officers
assert their authority w thout physical force, courts also | ook
toward the suspect’s actions for an objective indication of
subm ssion to the officer’s show of force. 1d. For exanple, a
person is seized if they respond to a conmand to cone back and
talk with officers. Padgett, 932 P.2d at 816. W have al so
found that a person is seized by officer actions that
obj ectively convey to the suspect that they intend to seize a
person and that person denonstrates he understands hinself to be

seized. CQutlaw, 17 P.3d at 156 (finding that a suspect was

seized after “the police nade a show of force by their conduct
with the car that altered Qutlaw s direction of travel”),; see
Hodari D., 499 U S. at 628 (inplicitly holding that a show of
authority that produces a stop is a seizure under the Fourth
Amendnent); Royer, 460 U.S. at 501-02 (holding that a person is
sei zed when their neans of escape is obstructed by the
authorities). On the other hand, a person is not seized if they
run away. Hodari D., 499 U. S. at 628. Therefore, determning
whet her a person is seized by a show of force, absent the use of
physi cal force, requires a fact-specific inquiry focusing on the

person’s response to the officer’s conduct.
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If a person is standing still on a sidewal k, and an officer
wal ks up to him he is not seized. Royer, 460 U S. at 497.
However, if an officer draws his gun and then orders the person
to take his hands out of his pockets, he is seized whether or

not he obeys. People v. Mack, 33 P.3d 1211, 1215 (Col o. App.

2001), cert. denied, (Cct. 29, 2001). Alternatively, if a

person is wal king on a sidewal k and an officer blocks his path
and calls himover, he is seized if he wal ks toward the
officers, but not seized if he wal ks away. Qutlaw, 17 P.3d at

159; United States v. Harris, 313 F.3d 1226, 1234 (10th G r

2002). Finally, a delay in subm ssion to a show of authority
does not mean that the suspect was not seized prior to his

mani f estati on of subm ssion. See United States v. Taylor, No.

03-5163, 2004 W. 853790, at *3 (10th Gr. Apr. 22, 2004)(where
defendants were seized at the tine they abandoned a gun even

t hough they kept driving away fromthe officers for sone

di stance). Thus, determ ning whether or not a suspect has
submtted to authority requires a clear understanding of the

ci rcunstances and a descriptive record indicating the officer’s
actions and the suspect’s response to the show of force.

Qur holding in People v. Qutlawis instructive. In Qutlaw,

officers drove their patrol car onto a sidewal k, followed for a
few feet, pulled off the sidewal k and foll owed behind, still in

their car, for about fifteen feet. Qutlaw, 17 P.3d at 153-54.
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The police then sumoned Qutlaw to them |1d. W found that “a
reasonabl e person in Qutlaw s position would . . . view the
police conduct as a command to stop.” 1d. at 156. The police,
t hrough their use of the car, nade a show of force and altered
the direction of travel. |1d. This action seized the suspect.
I d. Because the officers did not have any reasonable basis to
stop Qutlaw, the trial court was reversed and the evidence
suppressed. 1d. at 159.

This determ nation was possible in Qutlaw because, in that
case, the record was sufficiently clear about the actions of the
officers and the accused. Here, we have an extrenely short tine
frame, mere seconds between the officers’ show of force and the
arrest of McC ain. To draw a line that clearly demarcates when
McClain is seized is difficult under any circunstances. Here,
given the paucity of facts, any line could be drawn, but none
coul d be supported. The facts we do know support a finding that
McClain submtted to the officers either just before or just
after he dropped the bag; the difference is a second at nost.

To summarize, the officers pulled into a parking | ot and
“cut-of f” McC ain and his conpanion, pulled in “nose-to-nose”
wi th anot her parked vehicle, and forced McClain to “pass by in
order to keep going.” M ain sonehow ended up behi nd anot her

parked car (though it is not clear if it is the one with which

the officers parked nose-to-nose). MC ain was no |onger on the

12



sidewal k — instead he was in the parking lot.* The trial court
found that after the officers pulled into the lot “the two
vehi cl es were behind a parked car.” Fromthis confusing record,
we cannot determ ne the position of the officers, the vehicle,
or Mcd ain.

If the officers were parked in such a way as to bl ock
MC ain s direction of travel, under Qutlaw, Mdain was seized
before he dropped the bag. MCain’ s actions could support a
finding that McC ain submtted because, unlike his conpanion, he
did not run. |If MdCain stopped wal ki ng before he dropped the
bag he woul d have submtted to their authority and was sei zed.
On the other hand, if the officers did not block the sidewal k
and McC ain did not stop wal king but nerely dropped the bag on
the way to an inevitable conversation with the officers, he may
have consented. However, if he wal ked toward the officers
because he did not feel free to ignore them he submtted and
was seized. Wile we do not know what actual |y happened from
this record, it is clear that the officers, McCain, and the
trial judge did.

Interestingly, both the officers and McCl ain subjectively

understood that McClain was seized (in contrast to his conpani on

* Additionally, an officer drew on the diagram sone sort of

di vi der between parking lots with concrete edgi ng and shrubs.
It is unclear how this divider affected McClain's direction of
travel relative to where the police parked.
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who ran). It is curious that, while the trial court also
appears to have found that the nmen were seized, the majority
reaches a different conclusion, though relying on the trial
court’s findings.
V. The Trial Court’s Findings

The factual question we are faced with is whether the
record supports the trial court’s finding that McC ai n was
seized prior to dropping the bag. |If he was, the evidence
shoul d be suppressed, if not, the majority nay be correct.
However, the trial court’s ruling should be given great
def erence and shoul d stand undi sturbed unl ess unsupported by the

record. People v. Quezada, 731 P.2d 730, 732-33 (Colo.

1987)(citing Maine v. Taylor, 477 U. S. 131, 145 (1986)). 1In a

case such as this, however, it is clear that for appropriate

appellate review, nore information is required. See People v.

Vazquez, 106 P.3d 1039, 1039 (Col o. 2005)(reviewing a case for a
second time after an initial remand for special findings of
fact).

The trial court’s ruling fromthe bench begins with an
understanding that the situation was an evolving investigatory
stop. The trial court noted:

There are different levels of contact the
police can have, and in this case [one
officer] said when they first pulled up and

before anything el se had happened he was at
that time anticipating making what’'s known
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as an investigatory stop, which would
require an articulable and specific basis in
fact for suspecting that crimnal activity
has taken place . . . the court considers
the totality of the circunstances. What
happened in this case — and the question is
whet her or not the character of that initial
stop changed at any point in tinme so that
there was nore than sinply a suspicion

(Emphasi s added). Thus, the trial court described an
evol ving investigatory stop, but a stop nonethel ess.
After a discussion of the | egal standards of probabl e cause

and reasonabl e suspi cion, and how they are different, the court

cont i nued:
[ The officer said] [‘]l placed him in
handcuffs. | was pretty sure it’s sonething
they weren’t supposed to have[’]. And he is
arrested, | find at that point. He is
seized, he is no longer free to go. Thi s
has been converted from an investigatory
stop because it’s gone well beyond sinply

trying to find out what's going on . . . .
(Enphasi s added). The court then ruled that the officers, while
havi ng reasonabl e suspicion to stop, did not have the higher
justification of probable cause to arrest, and suppressed the
statenments and evi dence sei zed.

The attorneys were unsure about the trial court’s ruling
and questioned the judge further. The court clarified and
appears to have found that the defendant was justifiably stopped
before the bag was dropped, but |acked probable cause to put him

i n handcuf f s:
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Q [by the prosecutor to the court]: As far
as tinme frame goes, is the court finding
that there was any restriction on the
defendant’s novenent at the tinme that he
actually threw the bag?

THE COURT: No, I'm not finding — |I’m not
going along with that |line of cases. I find
at that point probably they had a reason to
do an investigatory stop.

Q [defense attorney]: Even w thout throw ng-

THE COURT: But before the baggy, that’'s all
there was. Once the baggy was thrown down
| ooks like the investigatory stop went right
out the wi ndow, and he called him over to
pl ace hi minto handcuffs.

(Enphasi s added).

Fromthis exchange | conclude that the better
interpretation of the trial court’s findings is that McC ain was
sei zed before the bag was dropped and the officers were
justified in seizing McC ain, but not justified in arresting
5

hi m This interpretation is consistent wwth the trial court’s

® To be fair, this is not the only interpretation of the trial
court’s order. Though “investigatory stop” is likely the
antecedent referent to the relative pronoun “that’s” in the
court’s phrase “before the baggy, that’s”, the trial court’s

ot her responses reveal a potentially different view The
prosecutor questioned the seizure at the tine the bag is
dropped; the court responded “[n]Jo, I'mnot finding. . . . |I'm
not going along with those cases. . . .” The neaning of this
exchange i s thus anbi guous because it is not clear whether or
not the court thought an investigatory stop occurred before the
bag was dropped or just whether he thought the police had reason
to stop before they pulled up. O course, if there is no stop,
there is no legal requirenent for a reason to stop. Therefore,

| conclude that the trial court likely found a stop had occurred
before the bag was dropped.
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attenpt to describe an evolving stop that cul mnated in an
illegal arrest.

To the extent that the majority correctly recogni zes that
evi dence abandoned prior to a seizure is not the fruit of that
seizure, the majority correctly holds that the trial court’s
ruling was wong. Further, to the extent that the trial court
found that the officers had a reasonabl e suspicion to effect a
stop prior to arrest, | conclude that the trial court was w ong
on that point as well.

An officer may not lawfully stop a person nerely because
that person is in a high crine area, without nore facts pointing
to possible crimnality. Qutlaw, 17 P.3d at 157 (citing United

States v. Davis, 94 F.3d 1468 (10th Gr. 1996)). An officer may

not stop a person because of the color of their skin for the
sanme reason. Finally, nere “furtive gestures” are al so not
sufficient to constitute the basis for an investigatory stop.

Id. (citing People v. Thomas, 660 P.2d 1272, 1275 (Col o.

1983) (finding that a “furtive gesture” is too anmbiguous to

constitute the basis for an investigatory stop), overruled on

ot her grounds by People v. Archuleta, 980 P.2d 509, 514 (Colo.

1999)).
Here, the record unanmbi guously denonstrates that these
officers did not have any facts to justify their stop of MO ain

other than his being in a high crine area and “t hese particul ar
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peopl e” were “basically . . . up to no good.” These facts do
not provi de reasonable grounds to stop McClain. |If the trial
court found that the nmen had been properly seized before the bag
was dropped, though incorrect, the trial court nonethel ess
reached the proper conclusion — that the bag shoul d be
suppressed as the fruit of an illegal seizure.
I V. Concl usion

In my view neither the record nor the trial court’s
findings are sufficient to permt adequate appellate review.
Accordingly, | would return this case to the trial court for
further findings and permt the trial court to entertain

addi ti onal evidence. See People v. Wod, 135 P.3d 744 (Col o.

2006) (ruling on an interlocutory appeal after remandi ng the case
on two previous occasions for findings of fact); Vazquez, 106
P.3d 1039)(reaching the nerits only after a prior order
directing the trial court to make specific findings of fact and
to indicate the historical facts upon which it relied in

reaching its conclusion); People v. Ingram 984 P.2d 597,

604 (Colo. 1999)(holding that in the absence of sufficient
findings of fact and conclusions of law by the trial court, this
Court nmust remand with directions to the trial court to create
an adequate record upon which to base its holding)(citing People

v. Sutherland, 886 P.2d 681, 688 (Colo. 1994)). Alternatively,

| would at |east order the diagramsent to us, that we m ght
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vi ew whet her seem ngly contradictory evidence can be reconcil ed

by an illustration of key facts undiscernable fromthe witten

record.

| am authorized to state that Justice BENDER joins in this

di ssent.
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