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No. 06SA211, In re Hernandez v. Downing - Wongful Death Statute
- Venue - Definition of “Action”

In this case, the plaintiffs have sued two defendants in
one action for the death of a decedent based on separate torts
allegedly commtted in different counties. One defendant noved
to sever the plaintiffs’ claimagainst it and have venue over
the claimtransferred to the county where that defendant is
| ocated. The trial court granted the defendant’s noti on.

This court makes its rule to show cause absolute. The
court finds that severance and transfer of the plaintiffs claim
agai nst one of the defendants creates a second civil action,
thereby violating the Wongful Death Statute’s |imtation of
“only one civil action” for the recovery of damages based on the
death of one person. Under the statute, when a plaintiff files
a wongful death action against nultiple defendants, the
sati sfaction of proper venue as to one defendant is sufficient

to establish proper venue as to all other co-defendants.
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JUSTI CE EID delivered the Opinion of the Court.




Today we hold that Colorado’s Wongful Death Statute,
section 13-21-203(1), C R S. (2006), neans what it says when it
l[imts wongful death clains to “only one civil action” for the
death of one decedent. 1In this case, Plaintiffs have sued two
Co- Def endants in Prowers County District Court for the death of
Vera Hernandez based on separate torts allegedly commtted in
different counties. One of the Defendants, Parkview Medi cal
Center (“Parkview'), noved to sever Plaintiffs’ claimagainst it
and have venue over that claimtransferred to Puebl o County,
where Parkview is located. The trial court granted Parkview s
not i on.

We issued a rule to show cause to determ ne whet her
severance and transfer would violate the Wongful Death Statute
by creating a second civil action. W hold that it does and
make the rule absolute. Wen a plaintiff files a wongful death
action against nmultiple co-defendants, the satisfaction of venue
requi renents as to one defendant is sufficient to establish
proper venue as to all other co-defendants.

l.

Plaintiffs are the successors to Vera Hernandez, who in
April 2003 was admitted to the Prowers Medical Center, |ocated
in Prowers County. At the Prowers Medical Center, Dr. Sanuel

Downi ng performed exploratory surgery on Hernandez. Plaintiffs



all ege that, during the course of the surgery, Downing
perforated Hernandez’s intestines.

Days after the surgery, Hernandez was admtted to Parkvi ew
Medi cal Center in Pueblo County for continuing treatnent.
Plaintiffs allege that, while at Parkview, Hernandez received
i nadequate nedi cal care from Parkview s nursing staff, causing
her to suffer respiratory failure. Hernandez died a nonth
| at er.

Plaintiffs sued Downi ng and Parkview in Prowers County
District Court for the wongful death of Hernandez. |In their
action, Plaintiffs brought two clainms of negligence: one against
Downi ng arising fromhis treatment of Hernandez at the Prowers
Medi cal Center, and the other against Parkview arising fromthe
treatment of Hernandez by its nursing staff. Plaintiffs claim
t hat Hernandez died froma conbination of injuries caused by the
separ ate negligence of Downi ng and Parkvi ew.

Plaintiffs’ conplaint does not contain an all egation of
venue. Neverthel ess, since neither Downing nor Parkview resides
in Prowers County, it appears that the only basis for venue in
Prowers County is CR C. P. 98(c)(5), which establishes venue “in
the county where the tort was comnmtted.”

Par kvi ew noved to sever Plaintiffs’ negligence clains and
to transfer venue over Plaintiffs’ negligence clai magainst

Par kvi ew to Puebl o County. Parkview argued that venue was



i nproper because the tort allegedly commtted by Parkvi ew
occurred in Pueblo County, not Prowers County. Plaintiffs
opposed the notion on the grounds that transferring venue over
their claimagainst Parkview to Pueblo County would create a
second cause of action arising from Hernandez’ s death, thereby
violating the “only one civil action” provision of the Wongful
Deat h Stat ute.

The trial court granted the notion to transfer Plaintiffs’
action agai nst Parkview to Pueblo County, finding that section
13-21-203 inures only to the benefit of defendants, not
plaintiffs, and therefore that Plaintiffs in this case coul d not
rely on the Wongful Death Statute’s “only one civil action”
| anguage to preclude severance and transfer of their claim
agai nst Parkview. The trial court further held that this

court’s opinion in Spencer v. Systma, 67 P.3d 1 (Colo. 2003),

rendered venue inproper in Prowers County as to Plaintiffs’
cl ai m agai nst Par kvi ew.

We issued a rule to show cause in order to consider whether
the transfer of venue violated the Wongful Death Statute.

.

Plaintiffs’ suit against Downi ng and Parkvi ew i nplicates
the Wongful Death Statute, which provides in relevant part:

There shall be only one civil action under this part 2

for recovery of damages for the wongful death of any
one decedent.




8§ 13-21-203(1)(a) (enphasis added). Plaintiffs argue that the
severance of their negligence claimagainst Parkview and the
concomtant transfer of this claimto Pueblo County has created
two civil actions for wongful death, thereby violating the
terms of section 13-21-203(1)(a).

We agree with Plaintiffs. Specifically, we find that the
| anguage of section 13-21-203(1)(a) limts wongful death
actions to “only one civil action,” and that by transferring
venue and severing clains agai nst Parkvi ew and Downi ng, the
trial court created a second wongful death action. To the
extent that the rules of venue set forth in CR C.P. 98 support
Par kview s demand for a change of venue, those rules are
subordinate to the statutory | anguage applicable in unique cases
where, as here, co-defendants are sued for the wongful death of
one decedent based on separate torts commtted in different
counti es.

Beginning wwth the statutory | anguage, section 13-21-

203(1)(a) states that there “shall be only one civil action

for recovery of damages for the wongful death of any one
decedent.” (enphasis added). The words “only” and “one” are
self-evident, |eaving no roomfor doubt that Col orado | aw
forbids nultiple actions for the recovery of danages for the

wrongful death of a decedent.



The question then becones whether the severance of
Plaintiffs’ claimagainst Parkview and the transfer of that
claimto Pueblo County create a second “civil action” for
pur poses of the Wongful Death Statute. Parkview argues that it
does not, because the trial court only has mandated nmultiple
trials of Plaintiffs’ wongful death action in separate
counties, and has not thereby created separate civil actions.

We find this argunent inplausible under any generally-
recogni zed notion of what constitutes a civil action. Wile
this court has not had occasion to define a civil action, we
think the court of appeals was correct |ong ago when it
expl ained that an “action” is “a proceeding on the part of one
person, as actor, against another, for the infringenent of sone
right of the first, before a court of justice, in the manner

prescri bed by the court or law.” dough v. O ough, 10 Col o.

App. 433, 439, 51 P. 513, 515 (1897) (internal quotation narks
omtted). This definition accords wth others found in Col orado
| aw and el sewhere. See § 4-1-201(b)(1), C.R S (2006) (defining
“action” under the Uniform Commercial Code as “a judici al
proceeding . . . in which rights are determined’); 1 Morris M

Estee, Estee’s Pleadings, Practice, and Forns § 3 (3d ed. 1885)

(“An action has been defined to be an ordinary proceeding in a
court of justice, by which one party prosecutes another party

for the enforcenent or protection of a right, the redress or



prevention of a wong, or the punishnent of a public offense.”);

1A C.J.S. Actions 8 7 (2005) (“A civil action has been defined

as . . . an action which has for its object the recovery of

private or civil rights or conpensation for their infraction
).

The singular nature of a civil action does not end with the
filing of one conplaint in one court. Because a civil action is
the sumof its constituent parts, our rules contenplate that an
action will remain a proceeding in one court, inthat it wll
have one case managenent order, see C R C P. 16(b), one period
of discovery, see CR C P. 26, and one trial on liability, see
CRCP. 39. Even CRCP. 54(b), which permts the entry of
multiple judgnents for separate clains or parties, presupposes
that the case will remain “an action” -- neaning a single action
-- and that it will remain in the same court. See CRCP

54(b) (“[t]he court may direct the entry of a final judgnent as

to one or nore but fewer than all of the clainms or parties

.”) (enphasis added). Simlarly, CRC P. 42(b) allows
for multiple trials on “separate issue[s] or . . . clains,” but
presunes that only one court will hold these trials. Qur rules,
therefore, are consistent with the proposition that an “action”
is a singular event taking place in one court.

| f venue over Plaintiffs’ claimagainst Parkviewis

transferred to Pueblo County, then the Prowers County tri al



court will lose all jurisdiction over Plaintiffs’ claimagainst
Par kview, but will retain jurisdiction over Plaintiffs’ claim

agai nst Downing. See MIlet v. Dist. Court, 951 P.2d 476, 477

(Colo. 1998). Thereafter there will be two courts hearing
clains arising fromthe death of Hernandez, and presumably they
w |l issue two case managenent orders, supervise two discovery
periods, hold two trials on liability, and enter two judgnments.
In short, there will be two proceedings “for the infringenment of
[a] right,” nanely, the wongful death of Vera Hernandez.

Cl ough, 10 Col o. App. at 439, 51 P. at 515. Thus the severance
of Plaintiffs’ clains against Parkview and Downi ng and the
transfer of the former to Pueblo County will create two civil
actions. The Wongful Death Statute forbids this.

Par kvi ew argues, and the trial court agreed, that the
Wongful Death Statute’s “only one civil action” |anguage is
designed to benefit only defendants, not plaintiffs, and
therefore that plaintiffs cannot rely on the statute to prevent
a co-defendant fromsevering its clainms and transferring themto
a different county. But the plain | anguage says not hi ng about
benefiting defendants over plaintiffs, and Parkview offers no
persuasi ve reason for creating an exception to the statute’s
unequi vocal |anguage. W therefore believe that the statute
must be applied as witten, thus precluding the creation of a

second civil action regardless of whether a plaintiff or



defendant is requesting relief that would result in nore than
one civil action.

Qur holding in Spencer v. Systma, 67 P.3d 1 (Colo. 2003),

does not require a different result. 1In Spencer, we held that
where co-defendants are alleged to be responsible for the sane
injury to a plaintiff but did not act in concert or engage in
the sane tortious acts, venue nust be satisfied as to both

def endants. See 67 P.3d at 7. Spencer reached this conclusion
essentially by resolving the conflict between the joinder
provisions of CR C P. 20 and the venue provisions of CRCP
98 in favor of deciding venue before considering joinder where
separate torts allegedly are the cause of a plaintiff’s injury.
See id. at 6-7.

Li ke Spencer, this case concerns a suit against nultiple
def endants for danmages arising fromseparate torts allegedly
commtted in different counties. Unlike Spencer, however, the
facts of this case do not give rise to a conflict between two
rules of civil procedure. Rather, they present a conflict
between a statute (the Wongful Death Statute) and a rul e of
civil procedure (CRCP. 98). Rule 81(a) of the Col orado Rul es
of GCivil Procedure anticipates such a situation, and provides
that the rules of civil procedure “do not govern procedure and

practice in any special statutory proceeding insofar as they are



i nconsistent or in conflict with the procedure and practice
provi ded by the applicable statute.”

This case presents an unavoi dable conflict between the
Wongful Death Statute and C.R C.P. 98(c)(5) when multiple
defendants are sued for one wongful death based on all eged
torts conmtted separately and in different counties. 1In |ight
of the conflict between the rules of civil procedure and the
Wongful Death Statute, we follow the command of C R C. P. 81
that we enforce the statute over the inconsistent rule.

Par kvi ew argues that the Wongful Death Statute is not a
“special statutory proceeding” under CR C P. 81, and cl ai ns
t hat such proceedings refer to the unique and all-enconpassi ng
statutory proceedi ngs such as arbitrations, section 13-22-201 to
-230, CRS. (2006). W see no need to read Rule 81 so
narromly. Rule 81 reveals in its |language that it is not
limted only to statutes creating broad procedures for filing
and prosecuting statutory causes of action. Instead, CRCP
81 states that the rules of civil procedure do not govern
“insofar as they are inconsistent or in conflict with” a
Col orado statute. (enphasis added). Thus the rule itself
contenplates that there wll be cases where procedure is
governed in part by statute, and in part by the rules of civil

pr ocedure.

10



The Wongful Death Statute adopted by the CGeneral Assenbly
permts “only one civil action” for the recovery of damages
based on the death of an individual. Under CR C P. 81, our
interpretation of the rules of venue that we announced in
Spencer is inapplicable to this case. Instead, so | ong as venue
is proper as to one defendant in a wongful death action, it is
proper as to all other co-defendants. 1In this respect, the
Wongful Death Statute avoids the duplicative proceedi ngs and
i nconsi stent outcones that could result frommultiple actions
arising fromthe wongful death of one individual, and thus is
consistent with our state’'s policy “to secure the just, speedy,
and i nexpensive determ nation of every action.” CRCP. 1(a).

[T,

Under our hol di ng today, venue is proper in Prowers County
as to Plaintiffs’ wongful death clains agai nst Downi ng and
Parkview. To find otherwise would violate the “only one civil
action” provision in the Wongful Death Statute by creating a
second cause of action in another county.

The trial court erred by severing Plaintiffs’ claimagainst
Par kvi ew and ordering the transfer of venue of that claimto
Puebl o County. The parties should remain in one civil action in

Prowers County. W therefore nake the rul e absol ute.
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