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No. 06SA132, People v. Pacheco —Trial court did not err in
suppressi ng evidence that was obtai ned under a search warrant
unsupported by probable cause. The good faith exception to the
excl usionary rule does not apply.

The Peopl e appeal ed the order of the trial court suppressing
evi dence obtained by the police pursuant to a search warrant.
The Suprene Court affirnms the order

The Suprene Court reviewed the suppression ruling by | ooking
at the totality of the circunstances to determne if the correct
| egal standards were applied and proper constitutional
conclusions were drawn. The first issue the Court addressed was
whet her the trial court correctly concluded that the affidavit
filed in support of the search warrant failed to provide a
substantial basis for the magistrate to find probable cause. The
Suprenme Court concluded that the affidavit failed any indicia of
reliability and | acked probabl e cause. The Suprene Court then
determ ned that the good faith exception to the exclusionary rule
did not apply because the searching officer could not, in good
faith, reasonably rely on his own “bare bones” affidavit that

contai ned only assertions unsupported by facts.
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JUSTI CE RICE delivered the Opinion of the Court.

District

JUSTI CE EI D specially concurs and JUSTI CE COATS joins in the

speci al concurrence.




In this interlocutory appeal, the People of the State of
Col orado challenge the trial court’s order suppressing evidence
obt ai ned by the police pursuant to a search warrant. W affirm
the trial court because the affidavit supporting the search
warrant | acks probable cause and the good faith exception to the
excl usi onary rul e does not apply.

| . Facts and Procedural History

Janes Pacheco, the Defendant-Appell ee, has been charged with
Possession of a Controlled Substance — Schedule Il (Cocai ne) and
Possession with Intent to Distribute a Controlled Substance —
Schedule Il (Cocaine). The evidence |eading to Defendant’s
arrest was discovered during a July 21, 2005, search of
Def endant’ s person and silver Ford Taurus. Detective Brandon
Col bert of the Pueblo Police Departnment (“Departnent”), along
with other police officers, executed the search pursuant to a
search warrant issued on July 14, 2005.

Detective Col bert applied for the search warrant on July 14,
2005, and provided the magistrate with a supporting affidavit.
The affidavit reported the followng: (1) on March 29, 1999, the
Departnent received anonynous information that “Janmes Pacheco”
was selling cocaine and heroin, (2) on April 5, 1999, the
Departnent received anonynous information that “Janmes Pacheco”
was selling large quantities of heroin, and (3) on April 23,

1999, the Departnent received anonynous information that *Janes



Pacheco” was possibly selling illegal drugs fromhis residence.
On April 26, 2005, six years later, a confidential informnt
contacted the Departnment and related that “Ji my Pacheco” was
selling illegal drugs only fromvehicles. The affidavit did not
el aborate on the identity of the informants, did not explain how
the various informants obtained their information, and did not
i nk “Janmes Pacheco” with “Jimy Pacheco.”

According to the affidavit, a “Reliable Confidential
Informant” (“Informant”) contacted Detective Col bert within
forty-eight hours prior to Detective Col bert applying for the
search warrant. Informant stated that Janmes Pacheco was selling
cocaine only fromvehicles and that Pacheco changed vehicl es
daily in order to evade | aw enforcenent. |Informant further
reported that Pacheco and | nformant had personal contact in a
vehicle driven by Pacheco. During this encounter, |nformant
observed cocaine in the vehicle that was packaged for
di stribution and Pacheco stated he had additional quantities of
cocaine for sale. The police showed Informant a picture of
Def endant. Informant identified Defendant as the same Janes
Pacheco that Informant had descri bed.

The affidavit explained that Informant previously provided
the Departnent with information |eading to the seizure of drugs
and the filing of felony charges agai nst one known drug deal er.

I nformant was further described as havi ng extensive know edge



about the packagi ng, use, and sale of cocaine. Finally,
Detective Col bert stated in the affidavit that, through
surveillance, he was able to confirm Defendant frequently drives
di fferent vehicles throughout the week. The affidavit did not
describe the tinme frame over which this surveillance occurred and
the type of vehicles driven by Defendant.

Based on the foregoing information, the magistrate issued a
search warrant for Defendant and “[a]ny vehicle associated with
[ Def endant] during the execution of this search warrant,
regardl ess of whether [Defendant] is the driver or passenger of
said vehicle.” A search of Defendant and his silver Ford Taurus
occurred on July 21, 2005, pursuant to the warrant. Defendant
moved the trial court to suppress all tangible evidence obtained
in the search, arguing in part that the affidavit failed to
establish probable cause. After a hearing on the matter the
trial court granted the notion, finding that the affidavit was a
“bare bones” affidavit failing to establish probable cause to
i ssue a search warrant. The trial court further found that the
good faith exception to the exclusionary rule was inapplicable.

At issue in this interlocutory appeal is whether the
affidavit contained sufficient information to establish probable
cause for issuing the search warrant and, if not, whether the

good faith exception to the exclusionary rule applies.



1. Standard of Review
When reviewi ng a suppression order, we afford the trial
court’s factual findings deference and will not overturn those
findings if they are supported by conpetent evidence in the

record. People v. Syrie, 101 P.3d 219, 222 (Colo. 2004). The

trial court’s | egal conclusions, however, are subject to de novo
review and will be reversed “if the court applied an erroneous

| egal standard or canme to a conclusion of constitutional |aw that
is inconsistent with or unsupported by the factual findings.”
Id. The trial court’s |legal conclusions are eval uated under the
totality of the circunmstances. |1d. Because there are no factual
di sputes on this appeal, we need only determ ne whether the trial
court applied the correct |egal standards and reached proper

concl usi ons of constitutional |aw under the totality of the

ci rcunstances. See People v. Kirk, 103 P.3d 918, 921 (Col o.

2005) .
I11. Analysis
A Probabl e Cause

Both the United States and Col orado Constitutions prohibit
t he i ssuance of a search warrant except upon a show ng of
pr obabl e cause supported by oath or affirmation particularly
describing the place to be searched and the things to be seized.
U S. Const. anend. 1V; Colo. Const. art. Il, 8 7. Probable cause

must be established within the four corners of the affidavit in



support of a search warrant. People v. Randol ph, 4 P.3d 477, 481

(Colo. 2000). The affidavit establishes probable cause if the
affidavit contains “sufficient facts to warrant a person of
reasonabl e caution to believe that contraband or evidence of
crimnal activity is located at the place to be searched.”

People v. MIller, 75 P.3d 1108, 1112 (Colo. 2003). In

det erm ni ng whet her probabl e cause exists a judge nmust |ook to
the totality of the circunstances, and the inquiry is not

governed by rigid legal rules. E.g., People v. Altman, 960 P.2d

1164, 1167 (Colo. 1998); People v. Turcotte-Schaeffer, 843 P.2d

658, 660 (Colo. 1993) (explaining that Colorado has adopted the

totality of the circunstances test announced in Illinois v.

Gates, 462 U S. 213 (1983)). Judges nust nmake a “practical,
common- sense deci sion whether a fair probability exists that a
search of a particular place will reveal contraband or evidence

of acrinme.” Atmn, 960 P.2d at 1167. A court review ng the

validity of a search warrant does not engage in de novo review
but rather exam nes whether the magi strate had a substanti al
basis for concluding that probable cause existed. Randol ph, 4
P.3d at 481.

The first issue we nust address, therefore, is whether the
trial court correctly concluded that Detective Col bert’s
affidavit failed to provide a substantial basis for the

magi strate to find probable cause. W hold that the trial court



was correct in this conclusion. Were, as here, an affidavit is
based on an infornmer’s tip, the totality of the circunstances
inquiry looks to all indicia of reliability — including the
informer’s veracity and the basis of his know edge, the anmount of
detail provided by the infornmer, and whether the information
provi ded was current. Randol ph, 4 P.3d at 481-82; see al so

People v. Leftwi ch, 869 P.2d 1260, 1266 (Col o. 1994).

The affidavit in this case fails all indicia of reliability.
Under our case | aw, probable cause requires there be current
information of crimnal activity or contraband | ocated at the
pl ace to be searched. Mller, 75 P.3d at 1115 (hol di ng that
month ol d informati on of nethanphetam ne manufacture at the
def endant’ s house was stal e); Randol ph, 4 P.3d at 482 (hol di ng
two nonths old infornmation of nethanphetam ne use to be stale).
Here, none of the anonynous tips received by the Departnent in
1999 concerned Defendant selling illegal drugs from vehicl es;
even if they did, information that is six years old is clearly
stal e and cannot establish probable cause. The anonynous tip
received on April 26, 2005, that “Jimry Pacheco” was selling
illegal drugs only fromvehicles, was two and a half nonths ol d
when the application for the search warrant was filed. The
affidavit contained no details regardi ng how t he anonynous
informant gained this information and did not provide facts

['inking “Jimy Pacheco” to Defendant. Such information, even if



not stale, does not alone rise to the |Ievel of probable cause.
This | eaves only the report of Informant, which was conveyed
within forty-eight hours prior to Detective Col bert applying for
the warrant. Although this information was current, Informant’s
veracity and basis of know edge were not sufficiently described
in the affidavit.

We have previously held that bare assertions of know edge
are insufficient to establish the basis of an inforner’s
knowl edge. Leftwi ch, 869 P.2d at 1266. An affidavit nust
i nstead contain enough facts “to allow a nmagistrate to determ ne
how the i nformant obtained the information on which the affiant
relies.” 1d. The affidavit in this case contained no
i nformati on regardi ng how I nformant knew that (1) Defendant sold
illegal drugs fromvehicles and (2) Defendant frequently changed
vehicles to evade the police. Although Informant and Def endant
reportedly “had contact,” the affidavit’s description of this
encounter did not contain details as to where, when, how, or why
the neeting occurred. Wth regard to Informant’s veracity, the
affidavit sinply stated that Informant had provided the
Department with reliable information in the past. These
statenments were conclusory, however, and conveyed no additi onal
i nformati on upon which the magi strate coul d i ndependently

determne Informant’s veracity or reliability.



Where an informant’s statenents do not alone rise to the
| evel of probable cause, probable cause may be established by
i ndependent police corroboration of the information. Randol ph, 4
P.3d at 482; Leftw ch, 869 P.2d at 1267-68. |If only non-crim nal
activity is corroborated, the question whether probable cause
exi sts focuses on “the degree of suspicion that attaches to [the]
particul ar types of corroborated non-crimnal acts and whet her
the informant provides details which are not easily obtained.”
Leftw ch, 869 P.2d at 1268. 1In this case, Detective Col bert only
confirmed that Defendant drives different vehicles throughout the
week. Detective Colbert’s affidavit did not describe the tine
frame of his surveillance, the nunber of vehicles in which
Def endant was seen, or the type of vehicles Defendant drove. At
t he suppression hearing, Detective Col bert only stated that
Def endant was seen driving the silver Ford Taurus and “a little
red car.” Driving two different cars during an unspecified tine
period is neither crimnal activity nor inherently suspicious.
Furthernore, this information does not include details that would
be difficult to obtain. Corroboration of this information
t heref ore does not provide probable cause for the search warrant,
and Detective Col bert did not confirmany of the other

i nformati on provided by Informnt.



In sum the trial court correctly concluded that the
affidavit failed to establish a substantial basis for finding
pr obabl e cause exi st ed.

B. Good Faith Exception to Exclusionary Rule

The normal penalty for executing a search warrant
unsupported by probable cause is the suppression of all evidence
gained in the search. Randolph, 4 P.3d at 483. The “good faith
exception” to the exclusionary rule applies to allow the
evi dence, however, where the officers executing the search
operated under the objectively reasonable belief that the warrant

was legitimate. United States v. Leon, 468 U. S. 897, 922 (1984);

Randol ph, 4 P.3d at 483. The test for good faith is “whether a
reasonably well trained officer would have known that the search
was illegal despite the nmagistrate's authorization,” taking into
account all of the circunstances surrounding the issuance of the
warrant. Leon, 468 U. S. at 922-23 n. 23.

The Col orado Ceneral Assenbly has also codified a good faith
exception to the exclusionary rule. 8 16-3-308(1), C R S
(2006). The Col orado statute creates a presunption that an
of ficer acting pursuant to a warrant acted in good faith, but
that presunption can be rebutted “if the officer failed to
undertake the search in a good-faith belief that it was
reasonabl e.” Randol ph, 4 P.3d at 483. W have previously rul ed

that the Leon “objectively reasonable” test and the statutory

10



good faith test are substantially simlar. Leftw ch, 869 P.2d at
1272. The key inquiry under either Leon or the statute,
therefore, is whether Detective Col bert acted in an objectively
reasonabl e manner in relying on the search warrant.

The Leon court described four circunstances in which an

officer could not reasonably rely on a warrant: (1) where the
magi strate was m sl ed by knowi ngly or recklessly fal se
information; (2) where the magi strate wholly abandoned his or her
judicial role; (3) where the warrant is so facially deficient
that the executing officers cannot reasonably determ ne the
particul ar place to be searched; and (4) where the warrant is
based on an affidavit “so lacking in indicia of probable cause as
to render official belief in its existence entirely

unreasonable.” Leon, 468 U S. at 923 (quoting Brown v. Illinois,

422 U.S. 590, 610-11 (1975)); see also Randol ph, 4 P.3d at 483-

84. The fourth circunstance refers to a “bare bones” affidavit
and is the situation at issue in this case. Altman, 960 P.2d at
1169.

An affidavit is termed bare bones if it contains “wholly
conclusory statenents devoid of facts fromwhich a magi strate can
i ndependent |y determ ne probable cause.” [d. at 1170. W have
al so described an affidavit as bare bones when it “contained only
vague al |l egati ons specul ating that the defendant engaged in

illegal activity.” Randolph, 4 P.3d at 482. The trial court

11



bel ow correctly held that this was a bare bones affidavit upon
whi ch no reasonable officer could rely. The affidavit’s
assertions were not supported by facts that could allow the
magi strate to determ ne i ndependently whether probabl e cause

exi sted. See Section IIl.A supra. The fact that Detective

Col bert was the officer who both applied for and executed the
warrant further bolsters the trial court’s conclusion that
reliance on the bare bones affidavit was not objectively
reasonable. As we noted in Randol ph:

The officer who conducted the investigation and failed

to corroborate the details provided by the informnt

was the same officer that prepared the deficient

affidavit. . . . Therefore, the officer either knew,

or should have known, that the warrant was |acking in

probabl e cause, and it was not objectively reasonable

for himto rely onit.

4 P.3d at 484.

The affidavit in this case was bare bones and therefore no
reasonabl e officer could rely upon it in executing the search.
As a consequence, the good faith exception to the exclusionary
rule does not apply to shield the evidence obtained in the
sear ch.

I V. Concl usion

For the foregoing reasons, we affirmthe trial court’s order

suppressing all tangible evidence obtained in the July 21, 2005,

search of Defendant’s person and silver Ford Taurus. The case is

remanded for further proceedings consistent with this opinion.
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JUSTI CE EI D specially concurs and JUSTI CE COATS joins in the
speci al concurrence.
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JUSTI CE EI D, specially concurring.

The majority holds that the trial court properly excluded
the drug evidence because the affidavit supporting the search
warrant | acks probable cause and the good faith exception to the
exclusionary rule does not apply. | find it unnecessary to reach
t he probabl e cause i ssue and would instead affirmon a nore
fundanental ground: the search warrant failed to state with
particularity the place to be searched.

The warrant allowed police to search “[a]ny vehicle
associated with [Defendant] during the execution of this search
warrant, regardl ess of whether [Defendant] is the driver or
passenger of said vehicle.” A fundanental requirenent of any
search warrant is that it nust state with particularity the
“place to be searched.” U.S. Const. anend. |V; Colo. Const. Art.

I1, 8 7, see People v. Del Al anpb, 624 P.2d 1304, 1306 (Col o.

1981) (finding the particularity requirenent satisfied where
warrant described target vehicle such that no other vehicle could
mat ch the description). The warrant here is deficient in this
regard. |Indeed, a nunber of courts have found that warrants
substantially simlar to the one at issue here fail the

particularity requirenent. See, e.g., Tinme Warner Entnit Co. v.

Does, 876 F. Supp. 407, 413 (E.D.N. Y. 1994) (holding that a
search warrant for “any vehicles in the possession, custody or

control of Defendants at any location in New York where



counterfeit or infringing nmerchandi se bearing Plaintiff’s
copyrighted Designs and Trademarks i s manufactured, distributed,
sold, offered for sale and stored” did not satisfy the

particularity requirenent); State v. Ingram 831 P.2d 674, 677

(Or. 1992) (holding that a search warrant for “all vehicles
determ ned to be associated with occupants of said prem ses”
failed the particularity requirenent because “officers executing
it could invade privacy interests not intended by the magistrate
to be invaded and coul d conduct searches not supported by

probabl e cause”). See generally 2 Wayne R LaFave, Search &

Seizure 8 4.5(d) (4th ed. 2004) (noting that a search warrant for
“all automobiles” is vulnerable to challenge on particularity
gr ounds).

As the majority points out, according to Informant, Pacheco
used multiple vehicles in his drug business in order to evade | aw
enforcenent. M. op. at 3. Yet Detective Col bert testified
t hat Pacheco had only been seen driving two different vehicles: a
silver Ford Taurus and a “little red car.” |d. at 9. In other
words, particular descriptions of the vehicles were avail abl e,
but for sonme reason they were not incorporated into the warrant.

Because the warrant did not include any description of the

targeted vehicles, “no reasonable officer would have relied upon”

it. People v. Randol ph, 4 P.3d 477, 483 (Col o. 2000).

Therefore, “objective good faith is absent and the good faith



exception offers no shelter.” 1d.; see United States v. Leon,

468 U. S. 897, 923 (1984). For these reasons, | specially concur.
| am authorized to state that JUSTICE COATS joins in this

speci al concurrence.



