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This case clarifies the requisite elenents to prove a
mal i ci ous prosecution civil action based upon the filing of a
lis pendens and its underlying claim The respondents, who are
attorneys, brought an action on behalf of their client against
the petitioners under the Col orado Uni form Fraudul ent Transfer
Act and filed an acconpanying |is pendens on the property
subject to the fraudulent transfer claim The petitioners filed
vari ous counterclains against the client and the respondents for
the alleged inproper filing of the claim Eventually, the
petitioners settled their counterclains against the client, but
not the respondents, and the client dism ssed the fraudul ent
transfer claim After the petitioners’ counterclains were
dism ssed as tinme-barred, the petitioners filed a malicious
prosecution action agai nst the respondents for their role in

filing the fraudulent transfer claimand the |is pendens.
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The tort of malicious prosecution requires proof that the
action allegedly maliciously prosecuted was term nated in favor
of the nmoving party. An ex parte action, however, is exenpt
fromthe favorable termnation requirenent. Affirmng the court

of appeals’ decision in Hewitt v. Rice, 119 P.3d 541 (Col 0. App.

2004), the suprene court holds that a |lis pendens is not an ex
parte action and is not exenpt fromthe favorable term nation
requi renent. The court also declines to adopt a totality-of-

t he-circunstances test to determ ne whether the proceedi ng
giving rise to the claimof malicious prosecution was favorably
term nated when the parties entered a settlenent. A nalicious
prosecution action based upon the filing of a Iis pendens
requires favorable termnation on the nerits of the claim

underlying the Iis pendens.
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| . Introduction
The tort of malicious prosecution requires proof that the
action allegedly maliciously prosecuted was term nated in favor
of the nmoving party. An ex parte action, however, is exenpt

fromthe favorable term nation requirement. In Thonpson v.

Maryl and Casualty Co., 84 P.3d 496, 505 (Colo. 2004), we |eft

undeci ded the question whether a Iis pendens filing comes within
the ex parte exception to the favorable term nation requirenent.

Affirmng the court of appeals’ decision in Hewitt v. R ce, 119

P.3d 541 (Colo. App. 2004), we now decide that a lis pendens is
not an ex parte action and is not exenpt fromthe favorable
termnation requirenent. W also decline to adopt a totality-
of -t he-circunstances test to determ ne whether the proceeding
giving rise to the claimof malicious prosecution was favorably
term nated when the parties entered a settlenent. Favorable
termnation is a question of law requiring an action to be
resolved on the nerits in favor of the party claimng malicious
prosecuti on.
1. Facts and Prior Proceedi ngs

The conplicated history of the dispute underlying this case
began fifteen years ago and includes three different appellate
decisions. In 1991, the petitioner, WlliamW Hewtt
(“Hewitt”), filed a lender liability action against Pitkin

County Bank and Trust (“the Bank”), an entity that is not a



party to this appeal. The case arose out of Hewitt’s claimthat
t he Bank had breached a construction | oan agreenent involving a
home Hewitt was building. In response, the Bank asserted a
counterclaimfor attorneys’ fees and costs. The trial court
bi furcated the counterclaiminto a separate proceeding. Senter
Goldfarb & Rice, LLC (“the Firni), one of the respondents in
this case, is alawfirmthat represented the Bank in the
action; one of its attorneys, Thomas S. Rice, also a respondent,
managed the Bank litigation for the Firm

The Bank obtained a judgnent against Hewitt in the
construction | oan dispute, and the court of appeals affirnmed the

judgnent in Hewitt v. Pitkin County Bank & Trust Co., 931 P.2d

456 (Col 0. App. 1995), cert. denied (Feb. 18, 1997). The Bank

subsequent |y obtained a judgnent against Hewitt inits

bi furcated counterclaimfor attorneys’ fees and costs. On
appeal, the court of appeals held in favor of the Bank and
remanded the case to the trial court to determ ne additional

fees and costs recoverable by the Bank. Hewitt v. Pitkin County

Bank & Trust Co., No. 94 CA1274 (Col o. App. My 23, 1996) (not

sel ected for publication). Upon remand, the trial judge entered
a total judgnent against Hewitt for $84,164.55. Hewitt failed
to pay the judgnent.

In 1998, with the Firmand two of its attorneys, Thomas S.

Rice and Brian R Reynolds as counsel, the Bank sued Hewitt and



his alleged alter ego, Valley Park Apartnents, Inc. (“VPA"), to
collect its judgnent. The Bank argued that Hew tt had
transferred real property to VPAin an effort to prevent the
Bank fromcollecting its judgnent against Hewitt. The Bank al so
asserted clains alleging that Hewtt viol ated the Col orado
Uni f orm Fraudul ent Transfer Act (“CUFTA’) and that VPA was
Hewtt’s alter ego. The Bank sought attorneys’ fees and costs.
At the sane tinme they filed the 1998 CUFTA claim the Firm
Ri ce, and Reynol ds prepared and recorded a notice of |is pendens
agai nst the real property held by VPA because it was the subject
of the 1998 CUFTA claim Hewitt and VPA countercl ai ned agai nst
t he Bank alleging slander of title, intentional interference
with contractual relationship, abuse of process, and the filing
of frivolous and groundl ess cl ai ns.

Approxi mately one year after the initiation of the Bank’s
1998 CUFTA and alter ego clains, Hewitt paid in full the Bank’s
$84, 164. 55 judgnent fromthe 1991 case. |In response, the Bank
released its notice of lis pendens filed in connection with the
1998 case and offered an unopposed notion to dismss its 1998
CUFTA and alter ego clains. About one nonth later, the Firm
Ri ce, and Reynolds withdrew fromrepresenting the Bank. Shortly
thereafter, the trial court granted the Bank’s notion to
di sm ss, but preserved the Bank’s claimfor attorneys’ fees and

Hewi tt and VPA's countercl ai ns.



More than two years |later, Hewitt and VPA successfully
added the Firmand R ce as defendants to their counterclains
agai nst the Bank. However, within six nonths, the Bank paid
Hewi tt and VPA $950,000.00 to settle the counterclains and to
rel ease the Bank fromliability in any future clainms. Thus, the
only remaining clains were Hewitt and VPA s countercl ai ns
against Rice and the Firm The trial court granted summary
j udgnent against Hewitt and VPA, holding that the counterclains
against the Firmand Rice were barred by the applicable statute
of limtations. The trial court further entered judgnment
agai nst Hewitt and VPA for $6,500 related to a pending notion to
show cause, which the court determned to be frivol ous and
groundl ess.

About six nonths after the summary judgnent order, despite
their repeated losses in the 1991 and 1998 cases, Hewitt and VPA
filed another suit in 2003 claimng malicious prosecution, and
namng the Firmand two of its attorneys, R ce and Reynol ds, as
defendants. This is the case now before us on certiorari
review. We will refer to the parties as Hewitt and the Firm
unl ess the context otherwi se requires. Hewitt’'s theory was that
the Firmknew the assets belonged to VPA, not Hewitt personally,
and that the Firminproperly pressured Hewitt to pay the
j udgnent he owed the Bank by maki ng VPA's property unmarket abl e.

The malicious prosecution conplaint was founded upon the Firms



preparation of the 1998 CUFTA claimand its acconpanying lis
pendens.

Approxi mately three nonths after Hewitt filed the 2003
mal i ci ous prosecution action, the trial court dism ssed the
action for failure to state a claim The court concl uded t hat
favorabl e term nation of the underlying proceedi ng was an
essential elenent of a malicious prosecution claim It also
held that Hewitt’'s settlenent with the Bank, which resolved both
the Bank’s claimfor attorneys’ fees and costs and Hewitt’s
counterclains, did not constitute a favorable term nation of the
underlying proceeding with respect to the original 1998 CUFTA
proceeding and the |is pendens. The trial court awarded the
Firmattorneys’ fees and costs. Hewtt appeal ed.

The court of appeals affirned the trial court’s reasoning
that the Bank’s voluntary dism ssal of the 1998 CUFTA claim
Hew tt’s paynent of the original judgnment, and the Bank’s
settlenment did not constitute favorable term nation of the

proceedings. Hewitt v. Rice, 119 P.3d 541, 544 (Col o. App.

2004). Additionally, the court of appeals refused to adopt a
totality-of-the-circunstances test, noting that there existed no
support for such a test in Colorado. Id.

We granted certiorari to consider the follow ng two issues:

first, whether Col orado malicious prosecution | aw should be

nodi fied to exclude the el enent of favorable resolution when the



claimis based upon the wongful filing of a lis pendens;
second, whether Col orado should adopt a totality-of-the-
circunstances test for determining if the proceeding giving rise
to the claimof malicious prosecution was favorably term nated
inacivil case. W reject both propositions.

I11. Favorabl e Resol ution El enent of Mlicious Prosecution

CGenerally, to prevail on a claimfor malicious prosecution,

the followi ng elenents nust be satisfied: (1) the defendant
contributed to bringing a prior action against the plaintiff;
(2) the prior action ended in favor of the plaintiff; (3) no
probabl e cause; (4) malice; and (5) damages. Thonpson, 84 P.3d
at 503; see also CJI-Cv. 4th 17:1 (2007). In Thonpson, we
upheld the principle that “the filing of a notice of |is pendens
may formthe basis of a claimfor malicious prosecution.” 1d.

at 504 (citing Johnston v. Deidesheiner, 76 Colo. 559, 560, 232

P. 1113, 1114 (Colo. 1925)). W have consistently held that
where a |is pendens fornms the basis of a malicious prosecution
claim the lis pendens action nust be termnated in favor of the

plaintiff. See id.; Westfield Dev. Co. v. Rfle Inv. Assoc.,

786 P.2d 1112, 1118-19 (Col o. 1990); Lounder v. Jacobs, 119

Col 0. 511, 514, 205 P.2d 236, 238 (Colo. 1949). The requirenent
of favorable termnation is inportant because the statute of
[imtations begins running at the point of favorable

term nation, and favorable termnation is a substantive el enent



of the plaintiff's claimfor malicious prosecution. Dan B

Dobbs, The Law of Torts § 436 (2000). Thus, in Westfield, we

observed that a “malicious prosecution claimthat arises out of
the main action may not usually be brought as a counterclai m
since the main action has not yet termnated in favor of the

counterclaimant.” 786 P.2d at 1119 n.4, cited in Thonpson, 84

P.3d at 505. As we noted in Johnston, when a |is pendens forns
the basis of a malicious prosecution action, “liability would
attach for filing the notices [of |is pendens] for such danages,
if any, as may have been sustained by reason of the filing.” 76
Col 0. at 561, 232 P. at 1114.

Hewi tt argues that Col orado shoul d adopt Rest atenent
(Second) of Torts section 674, comment k (1977), which carves
out an exception to the malicious prosecution el enment requiring
term nation of the underlying claimin favor of the plaintiff.
The Restatenent permits a malicious prosecution claimin the
absence of favorable termnation if the claimarises out of an
ex parte proceeding. Coment k provides: “An action may be
mai nt ai ned for the wongful initiation of ex parte proceedi ngs
W t hout proving that they have termnated in favor of the person
agai nst whom t hey have been brought.” Defining an ex parte
proceedi ng, comrent k notes that “proceedings are ex parte when
relief is granted without an opportunity for the person agai nst

whomthe relief is sought to be heard.” However, while coment



k offers as exanples of ex parte proceedi ngs an attachnent
procured to secure the paynent of a future judgnent and a |ien,
it does not specifically nmention |is pendens filings.

The court of appeals in Walford v. Blinder, Robinson & Co.,

793 P.2d 620, 623 (Col o. App. 1990), referenced the Restatenent
(Second) of Torts section 674 but explicitly held that nalicious
prosecution cl ains based upon a lis pendens filing cannot be
sustained unless the plaintiff obtains a favorable term nation.

Id., cited in Thonpson, 84 P.3d at 505. Nevertheless, we noted

in Thonpson that the court of appeals in Walford did not
reference the ex parte exception of coment k. Thonpson, 84
P.3d at 505. Thus, we declined to address whether Col orado
shoul d adopt the comment k exception, and we did not state
whet her |is pendens filings were ex parte proceedi ngs under
coment K.

In the present case, the crucial question to resolve before
deci di ng whether to adopt the coment k exception is whether |is
pendens filings are ex parte and thereby potentially fall under
the coment k exception. To resolve that question, we nust
exam ne the nature and purpose of a lis pendens.

Filing a lis pendens is not intended to be an advant ageous
mechanismfor a party. Lis pendens filings are designed to
provide notice to third parties that there is a suit involving

the property subject to the lis pendens. See, e.g., Med.

10



Facilities Dev., Inc. v. Little Arch Creek Prop., Inc., 675 So.

2d 915 (Fla. 1996). A lis pendens does not constitute a lien

agai nst real property. People v. Elvin L. Gentry, P.C., 107

P.3d 1094, 1096 (Col o. App. 2004); Brossia v. Rick Constr., LLC

81 P.3d 1126, 1129 (Colo. App. 2003). It merely gives notice of
pending litigation (in this case, notice of the 1998 CUFTA
claim to persons acquiring interests in the property. Elvin

Gentry, 107 P.3d at 1096; see also 10 Stephen W Seifert, Colo.

Prac., Creditors’ Renedies - Debtors' Relief 8§ 7.12 (2006). The

filing of a notice of lis pendens is proper if the claimnt
shows that the claimasserted relates to a right of possession,

use, or enjoynent of real property. Janes H WMore & Assoc.

Realty, Inc. v. Arrowhead at Vail, 892 P.2d 367, 373 (Col o. App.

1994), cited in 1B Frederick B. Skillern, Colo. Prac., Methods

of Practice 8 26.9 (5th ed. 2006). A lis pendens has serious

consequences because “[o]lnce a |lis pendens is filed, it renders
title unmarketable and therefore effectively prevents the
property’s transfer until the litigation is resolved or the lis

pendens is expunged.” Kerns v. Kerns, 53 P.3d 1157, 1164 n.6

(Col 0. 2002).

At its essence, filing a notice of |is pendens is a sinple,
non-j udi ci al procedure. Wen the Bank filed the |is pendens
against Hewitt’'s property in 1998, section 38-35-110, C R S.

(1998), provided:

11



After filing any pleading in an action wherein relief
is claimed affecting the title to real property, any
party to such action may record in the office of the
county clerk and recorder in the county or counties in
which the real property or any portion thereof is
situated a notice of lis pendens containing the nane
of the court where such action is pending, the nanes
of the parties to such action at the tinme of such
recording, and a legal description of the rea
property. . . . From the time of recording, such
notice of lis pendens shall be notice to any person
thereafter acquiring, by, through, or under any party
named in such notice, an interest in the real property
described in the notice in the county or counties
where recorded that the interest so acquired may be
affected by the action described in the notice.?

As section 38-35-110 prescribes, the statutory procedure for
filing a lis pendens does not involve an ex parte proceedi ng.
Rat her, the recording of a |lis pendens action is acconplished
t hrough a non-judicial proceeding wwth the county clerk and
recorder’s office. A “notice of a lis pendens constitutes only
a republication of the pleadings.” Westfield, 786 P.2d at 1117.
A lis pendens filing | acks the characteristics of an ex
parte proceeding as that termis used in the Restatenent. A

notice of |is pendens does not result in relief being granted

1 I'n 2002, the Col orado General Assenbly anended section 38-35-
110 adding “in any court of record of this state or in any
district court of the United States within this state” after
“any pleading in an action.” Prior to 1992, the | anguage of
Colorado’s Iis pendens statute stated: “The filing of notice of
pendency of an action in conpliance with law shall fromthe tinme
of the filing thereof be notice to all persons who may
subsequently acquire any right, title, interest, or estate in
and to the real property described in such notice from any
grantor or fromany source whatsoever.” Ch. 150, sec. 9, 1927
Col 0. Sess. Laws 585, 590.

12



W t hout an opportunity for the opposing party to be heard. As
we not ed above, there is no renedy granted by a notice of lis
pendens. Rather, it is nerely a “republication of the
pleadings.” |d. Likewse, alis pendens does not involve the
addition of new clainms. Hewitt cannot split the 1998 CUFTA
claimfromits associated |lis pendens in an attenpt to force a
narrow view of the |lis pendens standing alone. A |lis pendens
connected with and based upon an underlying cl aimsinply
restates what is already a public record, nanely, that there
exists a lawsuit involving a particular property. Wiile filing
a lis pendens may render the title of the subject property
unmar ket abl e, the “lis pendens is designed prinmarily to protect
unidentified third parties,” and it is not a tactic to be used

as an ex parte renedy. Debral Realty, Inc. v. D Chiara, 420

N. E. 2d 343, 348 (Mass. 1981).

In contrast to Colorado’s |is pendens procedure codified in
section 38-35-110, in 1985, Massachusetts anended its lis
pendens statute such that “plaintiffs are now required to obtain
judicial authorization before recording a nenorandum of lis
pendens, which ‘any party aggrieved nmay contest.” Wlfe v.
Gormally, 802 N E 2d 64, 67 (Mass. 2004). Wen the Col orado
Ceneral Assenbly recently anmended section 38-35-110 in 2002, it
did not use the occasion to insert changes, such as those in

Massachusetts, which do require ex parte judicial involvenent

13



prior to filing a |lis pendens. Under section 38-35-110, there
is no hearing or judicial action involved in filing the lis
pendens. Accordingly, there is nothing in the nature of
Colorado’s lis pendens procedure suggesting lis pendens filings
are ex parte proceedings within the scope of coment k.
Therefore, a lis pendens filing, which is only notice of an
underlying claim does not conme under the comrent k exception
for an ex parte proceedi ng.

By seeking to apply coment k to a lis pendens, Hew tt
actually makes a veiled attenpt to redefine Col orado’ s nalicious
prosecution elenents into the tort of abuse of process by
dropping the requirenent of favorable termnation. Wile New
Mexi co has elimnated the el enent of favorable term nation, that
state has conbined the torts of abuse of process and malici ous
prosecution, unlike Col orado, which maintains separate actions.

See DeVaney v. Thitway Mtg. Corp., 953 P.2d 277, 286 (N. M

1997). New Mexico’s concept of “wongful use of civil

proceedi ngs” differs from Col orado | aw because it “treats
favorable term nation as evidence bearing on probabl e cause but
not as a separate elenment.” Dobbs, supra, § 436 n.28.

Col orado, however, has retained the separate torts of abuse of
process and malicious prosecution including the el enent of

favorable termnation. Tinothy P. Getzoff, Dazed and Confused

in Col orado: The Rel ationshi p Anong Mali ci ous Prosecution, Abuse

14



of Process, and the Noerr-Pennington Doctrine, 67 U Colo. L

Rev. 675, 685-686 (1996).

I n Col orado, abuse of process requires proof of (1) an
ulterior purpose in the use of judicial proceedings; (2) wllful
actions by a defendant in the use of process that are not proper
in the regular conduct of a proceeding; and (3) damages. Trask
v. Nozisko, 134 P.3d 544, 553 (Colo. App. 2006). The key
di fferences between Col orado’s torts of abuse of process and
mal i ci ous prosecution are that abuse of process requires the
plaintiff to prove neither favorable term nation nor malice.
Getzoff, supra, at 686; see al so Dobbs, supra, § 438. “The tort
of abuse of process serves an inportant role by filling the gap
previously left open by malicious prosecution. . . . In order to
further the policy of mnimzing all unjustifiable litigation,
mal i ci ous prosecution and abuse of process should be retained as
separate and distinct torts.” Getzoff, supra, at 686. Hewtt
fails to present any conpelling argunment for nel di ng Col orado
mal i ci ous prosecution lawinto the tort of abuse of process.

There are several alternative avenues of relief in the case
of a wongful |is pendens filing, including a claimfor abuse of

process. See Salstromv. Starke, 670 P.2d 809 (Col o. App.

1983). W stated in Kerns that “if a notice of |is pendens is

inproperly recorded . . . section 38-35-204(1)-(2) authorizes an

action to expunge a ‘spurious’ notice of |lis pendens, and award

15



the costs and attorneys fees associated with such an action to
the prevailing party.” Kerns, 53 P.3d at 1164 n.6. The
wongful filing of a lis pendens can al so be renedi ed through

actions claimng slander of title, see Fountain v. Mjo, 687

P.2d 496, 500 (Col o. App. 1984), and intentional interference

with contractual relationship, see Westfield, 786 P.2d at 1117;

Hein Enter., Ltd. v. San Francisco Real Estate |nvestors, 720

P.2d 975 (Col o. App. 1985). Mreover, Hewitt could have filed a
notion for sanctions against the Firmunder CRCP. 11 if he
believed there to be no factual basis for the 1998 CUFTA cl aim

and the lis pendens. Schm dt Const. Co. v. Becker-Johnson

Corp., 817 P.2d 625 (Colo. App. 1991).

In the case preceding his malicious prosecution claim
Hew tt pursued clainms for slander of title, intentional
interference with contractual relationship, abuse of process,
and spurious lien, but the trial court granted summary judgnment
hol ding that the clains were precluded by the statute of
l[imtations. Hewitt’'s pleadings denonstrate his awareness of
the many alternative fornms of relief that a property owner nay
pursue in the case of a wongful Iis pendens filing.

Hewi tt’s malicious prosecution claimavoids the statute of
[imtations problemthat doonmed his other clains only if
favorable termnation is a necessary elenent of the claim As

the Firmpoints out, Hewitt’'s position results in its own

16



| ogi cal undoing. At the summary judgnent stage, the statute of
limtations did not bar Hewitt’s claimfor malicious prosecution
only because the requirenent of favorable term nation extended
the period in which Hewitt could file. Thus, the limtations
period on Hewitt’s claimfor malicious prosecution did not begin
running until his underlying claimwas “favorably term nated,”
which Hewitt argues occurred after the settlement with the Bank.
Paradoxically, if we were to adopt Hewitt’'s argunent that
favorable termnation is not a requirenent in actions based upon
the filing of a lis pendens, Hewtt’'s claimfor malicious
prosecution woul d have been tinme-barred just |ike his slander of
title, intentional interference with contractual relationshinp,
abuse of process, and spurious lien clains. Thus, given
Hew tt’'s suggested rule of law, he asks this court to adopt a
standard that results in a nonentary victory, but would
ultimately preclude his malicious prosecution claim This
| ogi cal conundrum further reveals the unreasonabl eness of
Hewi tt’'s argunent.

Therefore, we hold that a nmalicious prosecution action
based upon the filing of a lis pendens requires that the action
underlying the Iis pendens be termnated in favor of the

plaintiff.

17



| V. Totality-of-the-C rcunstances Test

Hewitt argues in the alternative that even if a malicious
prosecution action based upon the filing of a |is pendens
requires favorable term nation of the underlying proceeding, his
case denonstrates under the totality-of-the-circunstances that
the Bank’s 1998 CUFTA claimand the |lis pendens were term nated
in his favor. The facts relevant to resolving Hewitt’s argunent
are the 1998 CUFTA action, which was the basis for the Bank’s
filing of the lis pendens, and Hewitt’s $950, 000. 00 sett!| ement
of his counterclains against the Bank. Taking the 1998 CUFTA
claimand the settlenment together, Hewitt argues that we should

adopt a totality-of-the-circunstances test because, inter alia,

the determ nation of favorable term nation nust be found in the
substance rather than the formof prior events and often
i nvol ves questions of fact. W reject Hewitt’s proposed test
because it would treat settlenent as evidence of favorable
term nati on.

In our view, a settlenent does not constitute favorable
term nation for purposes of a malicious prosecution action.

See, e.qg., Bell Lunber Co. v. G aham 74 Colo. 149, 219 P. 777

(1923); Webb v. Youmans, 248 Cal. App. 2d 851, 853, 57 Cal.

Rptr. 11, 13 (1967); 30 A.L.R 4th 572 § 2(a), 17. The
Rest at enent (Second) of Torts section 674, comment j (1977),

di scusses civil malicious prosecution actions and notes that

18



civil proceedings may be termnated in favor of the person
agai nst whom t hey are brought by:
(1) the favorable adjudication of the claim by a
conpetent tribunal, or (2) the wthdrawal of the
proceedi ngs by the person bringing them or (3) the
di sm ssal of the proceedi ngs because of his failure to
prosecute them A favorable adjudication may be by a
judgnent rendered by a court after trial, or wupon
denmurrer or its equivalent. In either case the
adjudication is a sufficient termnation of the
proceedi ngs, unless an appeal is taken. If an appeal is
taken, the proceedings are not termnated until the
final disposition of the appeal and of any further
proceedings that it may entail.
Comment j al so i ncorporates Restatenment (Second) of Torts
section 660 and its comments, which preclude conprom se or
settlenment fromqualifying as favorable term nation in crim nal
cases. Comment c to section 660 notes that “[a]lthough the
accused by his acceptance of a conpronm se does not admt his
guilt, the fact of conprom se indicates that the question of his
guilt or innocence is left open. Having bought peace the
accused may not thereafter assert that the proceedi ngs have
termnated in his favor.” Restatenent (Second) of Torts section
660, comment c. Wiile coment c to section 660 pertains to
crimnal proceedings, comment j to section 674 explicitly
incorporates into civil malicious prosecution actions the
principles provided in section 660 and its comments.

Hewitt relies on case |aw fromother jurisdictions, such as

Ari zona, that recognize settlement as a favorable termnation in

19



a malicious prosecution case. The Arizona Court of Appeals held

in Gles v. Marce that whether a settlenent anmounted to a

favorable termnation is a question of fact for the jury to
decide. 988 P.2d 143, 148 (Ariz. App. 1999). The court noted

t hat “when there has been no adjudication on the nerits, the

exi stence of a ‘favorable termnation’ of the prior proceedi ng
generally nmust be found in the substance rather than the form of
prior events and often involves questions of fact.” 1d. at 147-

48 (citing Bradshaw v. State Farm Mut. Auto. Ins. Co., 157 Ari z.

411, 419, 758 P.2d 1313, 1321 (1988) and Frey v. Stoneman, 150

Ariz. 106, 111, 722 P.2d 274, 279 (1986)). Because there are
many reasons for the w thdrawal or abandonnent of a claim

t hrough settlenent and no one factor is determnative, a jury is
expected to weigh all of the relevant facts and circunstances in
deci ding whether a settlenent constituted favorable term nation.
Id.

Adoption of Hewtt's totality-of-the-circunstances test
woul d require a significant change in our |aw of malicious
prosecution. It is well established that favorable term nation
is a question of law for the court to decide and that a
settlenment is not a favorable termnation. 1In 1923, this court
held that “[i]t is well settled that a conprom se voluntarily

made, or a settlenent by the consent of the accused, defeats a

recovery in an action for malicious prosecution . . . .” Bel
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Lunber, 74 Colo. at 149, 219 P. at 777. | ndeed, Bell Lunber

cited cases dating back to 1827 in support of its holding. See

McCorm ck v. Sisson, 7 Cow. 715 (N. Y. Sup. &. 1827); accord

Rest atenent (Second) of Torts 8§ 660, 674 (1977).

We are not convinced Hewitt’s suggested changes in the
comon | aw are warranted and, accordingly, we reject Hewitt’s
proposed totality-of-the-circunstances test. There are sound
reasons why the tort of malicious prosecution is subjected to
rigorous standards of proof. The tort of malicious prosecution
has traditionally been disfavored in the | aw because of its
chilling effect on the right of access to the courts. See,

e.g., DeVaney, 953 P.2d at 285; Chittenden Trust Co. v. Marshal,

507 A 2d 965, 969 (1986). Relaxing the standard of favorable
termnation by allowing the jury to consider the facts and

ci rcunst ances underlying the parties’ decision to settle a case
woul d | ower the burden of proof in a malicious prosecution case
and deter the settlenment of cases. As stated above, there are
several other renedies available in the case of a w ongful
filing of a lis pendens. Mking it easier to prove a malicious
prosecution case under a totality-of-the-circunstances test runs
the risk of chilling access to the courts and unnecessarily

expanding liability.

21



V. Concl usion

Lis pendens are not ex parte and, therefore, do not fal
under the Restatenment comment k exception to the nalicious
prosecution el enment of favorable termnation. W hold that a
mal i ci ous prosecution action based upon the filing of a lis
pendens requires favorable termnation on the nerits of the
claimunderlying the lis pendens. Hewitt’s $950, 000. 00
settlement wth the Bank and the Bank’s dism ssal of its 1998
CUFTA claimafter Hewitt paid his judgnent do not support a
finding of favorable termnation. The judgnent of the court of

appeal s is affirned.
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JUSTICE EID, concurring in part and specially concurring in
part.

Under comment k of Restatenent (Second) of Torts section
674 (1977), a plaintiff who brings a nalicious prosecution claim
is relieved of the burden to show that the proceedi ng upon which
the claimis based was termnated in his favor, if that
proceedi ng was ex parte in nature. The mgjority’s principal
hol ding today finds that Petitioners’ claim which is based on
the recording of a lis pendens, does not fall wthin comment k
because a |lis pendens does not qualify as an ex parte
proceeding. My . op. at 12-13. But the majority’s reasoning --
that the recording of a lis pendens is not a “proceedi ng’” at al
-- establishes a nore fundanental proposition: nanely, that the
filing of lis pendens, in and of itself, cannot serve as the
basis of a claimfor malicious prosecution because the plaintiff
is not conplaining about an “action” filed against himby the
def endant. Because Petitioners’ malicious prosecution claimis
fatally deficient fromthe outset, | specially concur with Part
1l of the court’s opinion.

l.

The majority marshals an i npressive array of evidence in
order to denonstrate that the recording of a |is pendens is not
an ex parte proceeding. As the mgjority explains, the recording

of alis pendens is “a sinple, non-judicial procedure” that



“merely gives notice of pending litigation . . . to persons

acquiring interests in the property.” Id. at 11. It *“does not
constitute a lien against real property.” Id. It “does not
result in relief being granted . . . .” 1d. at 12. There “is

no hearing or judicial action involved in filing the lis
pendens.” 1d. at 14. Recording a |lis pendens “does not involve
the addition of new clains,” and thus “there is no renedy
granted by a notice of |is pendens.” 1d. at 13. At bottom a
lis pendens “sinply restates what is already a public record,
namely, that there exists a lawsuit involving a particul ar
property.” ld.

| agree with the majority’s description of what a lis
pendens does (and does not) do. But nothing in the majority’s
description has anything to do with whether a Iis pendens is an
ex parte action. Wile the majority characterizes the “crucial
guestion” in this case as deciding “whether Iis pendens filings
are ex parte,” maj. op. at 10, its entire analysis centers on
whet her the recording of a lis pendens is an action at all --
and it correctly concludes that it is not. Thus, coment k
doesn’t apply in these circunstances not for any reason
i nvol ving the ex parte nature of the underlying action,?® but

because Petitioners’ claimsinply isn't based on an action.

! The coment k exception appears to be based on the rationale
that it would be inproper to require the plaintiff in a



The majority’s rationale that the recording of alis
pendens is not an action establishes that Petitioners’ malicious
prosecution claimfails fromthe start. The threshold el enent
of a claimfor malicious prosecution is that the plaintiff nust
be conpl ai ni ng about an “action” brought against him M. op.

at 8 (citing Thonpson v. Maryland Cas. Co., 84 P.3d 496, 503

(Colo. 2004)). Here, Petitioners’ malicious prosecution claim
as they describe it, is based solely on Respondents’ recording
of alis pendens.? Since the recording of a lis pendens is not
an action, Petitioners’ claimfor nmalicious prosecution fails as
a matter of |aw

| recognize that we have, in the recent past, stated that a
lis pendens can serve as the basis of a malicious prosecution

claim See Thonpson, 84 P.3d at 504 (“The filing of a notice of

lis pendens may formthe basis of a claimfor malicious

prosecution.”) (citing Johnston v. Deidesheiner, 76 Colo. 559,

mal i ci ous prosecution case to prove that the underlying action
she conplains of was term nated in her favor when that action
was ex parte in nature because, by definition, she was absent
fromthat action and could not defend her position. See, e.g.,
Bunp v. Betts, 19 Wend. 421 (N Y. 1838); Hyde v. Geuch, 62 M.
577 (1884); Lanterman v. Del., L. & W R R Co., 229 F. 770
(D.N.J. 1916).

2 Petitioners argued in their Petition for a Wit of Certiorar
that the court should grant their petition because it would give
the court the opportunity to consider “whether under Col orado

| aw mal i ci ous prosecution should be nodified to exclude the

el emrent of favorable resolution when the claimis based upon the
wongful filing of Iis pendens.” Pet. at 4 (enphasis added).




561, 232 P. 1113, 1114 (1925));: Westfield Dev. Co. v. Rifle Inv.

Assoc., 786 P.2d 1112, 1118-19 (Col o. 1990) (“We have previously
held that the filing of notice of |is pendens nay be actionabl e

as malicious prosecution.” (citing Johnston)); Kerns v. Kerns,

53 P.3d 1157, 1164 n.6 (Colo. 2002) (“[We have held that in the
appropriate case, the filing of notice of lis pendens may be
actionable as malicious prosecution.” (citing Wstfield)).

These statenents m ght be understood to nean that the recording

of a lis pendens al one can serve as the basis of a malicious

prosecution claim But we have never expressly held that to be
t he case.
The source of the statenents appears to be our decision in

Johnston v. Dei desheiner, 76 Colo. 559, 232 P. 1113 (1925),

where we considered a malicious prosecution claimalleging the
wrongful filing of two |lawsuits and attendant notices of |lis
pendens filed by the defendants. The plaintiff in Johnston
clainmed that he suffered damages as a result of the |is pendens
notices, specifically that he was unable to di spose of his real
property. But Johnston took pains to explain that the
plaintiff's allegations were that “the actions . . . were
instituted without right and maliciously.” 1d. at 560, 232 P
at 1114 (enphasis added). The defendants only were liable for
damages resulting fromthe recording of the |lis pendens notices

“if the suits brought by defendants against plaintiff were



brought maliciously, and w thout probable cause . . . .7 Id. at
561, 232 P. at 1114.

We have never had to squarely face the question of whether
the recording of a lis pendens, in and of itself, could support

a malicious prosecution claim Kerns did not concern a

mal i ci ous prosecution claim and the malicious prosecution
clainms in Thonpson and Westfield involved the recording of lis

pendens based on underlying actions. See Thonpson, 84 P.3d at

504; Westfield, 786 P.2d at 1115. Qur statenents should be
understood to nean, as we held in Johnston, that where a
plaintiff has properly based her malicious prosecution claimon
an action filed against her, the recording of a lis pendens
noticing the existence of that action serves as evidence of
damages that flow fromthe allegedly wongful action. See 76
Colo. at 561, 232 P. at 1114. | believe we should take this
opportunity today to clarify our earlier statenents and squarely
hold that the recording of |lis pendens, in and of itself, cannot
support a claimfor malicious prosecution. Such a clarification
is nmore than a housekeepi ng neasure, as it would nake cl ear that
a plaintiff who is aggrieved by the allegedly wongful recording
of a lis pendens standing al one, w thout an underlying action,
nmust | ook el sewhere for relief. See, e.g., 8§ 38-35-204(1) &
(2), CRS. (2006) (setting forth procedure for expunging a

“spurious lien” or “spurious docunent”).



.

During its discussion of conmment k in Part 11l of its
opinion, the majority accepts Petitioners’ characterization of
their malicious prosecution claimas based solely on the
recording of the lis pendens. See, e.g., maj. op. at 8 (noting
that in Thonpson, “we upheld the principle that the filing of a
notice of lis pendens may formthe basis of a claimfor
mal i ci ous prosecution . . . .” (internal quotation marks
omtted) (enphasis added)), and id. at 15 (noting that “[t]here
are several alternative avenues of relief in the case of a

wrongful |lis pendens filing . . . .” (enphasis added)). But see

id. at 13 (contradicting this characterization by stating that
“Hewi tt cannot split the 1998 CUFTA claimfromits associ ated
lis pendens in an attenpt to force a narrow view of the lis
pendens standing alone.”). Based on this characterization, as
not ed above, | would find that Petitioners have failed to state
a claimfor malicious prosecution. But the majority goes on to
consider in Part IV of its opinion the question of whether the
Bank’s 1998 CUFTA action, which served as “the basis for the
Bank’s filing of the lis pendens,” was resolved in Petitioners’
favor. Maj. op. at 18. In other words, in Part IV of its
opinion, the majority shifts gears and characterizes
Petitioners’ claimas one based on the 1998 action, rather than

solely on the filing of lis pendens noticing that action.



If the majority’s latter characterization is indeed correct
-- and | would find that it is®-- then the conment k exception
plainly would not apply in this instance because the 1998 action
was not ex parte in nature (assum ng, w thout deciding, that
Col orado recogni zed such an exception).* The only issue
remai ning in the case woul d be whether the 1998 action was
resolved in Petitioners’ favor. Because | believe that the
majority properly rejects the totality-of-the-circunstances test
and finds that, as a matter of law, the 1998 action was not
resolved in Petitioners’ favor, maj. op. at 18-21, | concur in
the remai nder of the majority’s opinion.

* %
We should put our tort house in order. | would take the

opportunity today to clarify our previous opinions and hold

3 For exanple, the court of appeals described Petitioners’
mal i ci ous prosecution claimas alleging that Respondents “knew
or should have known that it was unnecessary to bring” the 1998
action, that they “knew or should have known that there was no
fraudul ent transfer,” and that they “knew or had reason to know
that the [1998 action] and Notice of Lis Pendens |acked any
reasonabl e basis of |aw and fact.” Hewitt v. Rce, 119 P.3d
541, 543 (Col o. App. 2004).

* Thus, the action that fornms the basis of the malicious
prosecution claimis the sane action that m ght qualify under
comment k, if Colorado were to recognize that exception. See
Rest atenment (Second) of Torts 8 674 (stating that “[o] ne who
takes an active part in the initiation . . . of civil
proceedi ngs agai nst another is subject to liability to the other
for wongful civil proceedings if (a) he acts w thout probable
cause . . . and (b) except when they are ex parte, the
proceedi ngs have termnated in favor of the person agai nst whom
they are brought.” (enphasis added)).




expressly that the recording of a |is pendens, standing al one,
cannot support a malicious prosecution claim | therefore
concur with all of the court’s opinion with the exception of
Part 111, wth which | specially concur in the result.

| am authorized to state that JUSTICE COATS joins in this

opi nion concurring in part and specially concurring in part.



