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No. 05SC808, People ex rel. K D. — Term nation of parental
rights — parental incarceration — treatnent plans

In this termnation of parental rights case, the Col orado
Suprenme Court considers whether the trial court inproperly
relied upon a crimnal conviction and resulting incarceration to
work a forfeiture of parental rights under section 19-3-
604(1)(c), CRS. (2005).

The Court observes that parental incarceration alone, is
insufficient to work a forfeiture of parental rights under
section 19-3-604(1)(c). However, the Court notes that
Colorado’s Children’s Code (the “Code”), sections 19-1-101 to
19-6-106, C R S. (2005), expressly permts, and in sone cases
requires, a trial court to consider parental incarceration in
termnating the parent-child | egal relationship under section
19-3-604(1)(c). Specifically, section 19-3-604(1)(c) of the
Code requires a trial court to consider parental incarceration
under two circunstances: (1) if the parent is confined and not
eligible for parole for at |east six years after the date was

adj udi cat ed dependent or neglected; and (2) if the parent is
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confined and not eligible for parole for at least thirty-six
nmonths after the date a child, who is under the

age of six when the petition is filed, is adjudicated dependent
or neglected. 8 19-3-604(2), C R S. (2005).

The Court concludes, however, that a trial court is not
precl uded from considering periods of incarceration of |ess than
thirty-six nonths. Because the primary and controlling issue in
term nation proceedings is the determ nation of what will best
serve the interests and welfare of the child, a trial court may
consider even a relatively short period of parental
incarceration as a factor affecting parental fitness and the
needs of a child who has been adjudi cated dependent or

negl ect ed.
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JUSTI CE MARTI NEZ del i vered the Opinion of the Court.

In this termnation of parental rights case, Petitioner-
Father, K. D. (“Father”), seeks review of the court of appeals
hol ding affirmng the trial court’s order termnating the
parent-child |l egal relationship between himand his son, infant

KD (“KD."”). People ex rel. KD, No. 05CA0199 (Cct. 27,

2005) (not selected for official publication). W consider
whet her the trial court inproperly relied upon Father’s crim nal
conviction and resulting incarceration to work a forfeiture of
parental rights under section 19-3-604(1)(c), C.R S. (2005).! we
conclude it did not and affirmthe court of appeals.
| . Facts and Proceedi ngs

On May 13, 2002, the El Paso County Departnment of Human
Services (the “County”) filed a Petition in Dependency and
Neglect for K. D., the two-year-old child of J.M (“Mther”) and
Father.? At all tinmes relevant to these proceedings, K D. was
under six years of age.

The Petition alleged that because of Mdther’s suicidal
i deati ons and depression, she was unable to provide a safe and

stable environnent for K D. Mther admtted the allegations in

! Because the relevant statutes remain unchanged, we cite the
current statutory conpil ation.

2 This County al so sought to adjudicate a second child of
Mother’s, K D.’s hal f-brother, dependent and negl ect ed.



the Petition and K D. was adjudi cated dependent and negl ected as
to Mot her.

Fat her’ s whereabouts were unknown. Mbdther requested that
service by publication of the petition in dependency and negl ect
be held in abeyance as to Father based on a safety risk to
Mot her. Mother feared for her safety due to an alleged history
of donestic violence between Mdther and Father. Father was
found residing in a Texas prison, where he was serving a four-
year sentence for two counts of donmestic violence causing bodily
injury and one count of driving while intoxicated.

K. D. was adjudi cat ed dependent and negl ected as to Fat her
on or about Cctober 29, 2002. A treatnent plan was subsequently
approved by the trial court. The treatnent plan required Father
to take a parenting class, maintain a job, conplete a nental
heal th eval uation, and participate in group therapy during his
i ncarceration.

The | egal and physical custody of K D. was returned to
Mot her on August 1, 2003. However, K. D. was placed back in
foster care on April 21, 2004, upon Mt her’s request.

On May 19, 2004, the County noved to term nate the parent-
child legal relationship between K. D. and Mt her and Fat her.

The County asserted the trial court had approved an appropriate
treatment plan for K D. and Father, but that Father failed to

reasonably conply with the terns of the treatnent plan and that



the plan had failed to rehabilitate Father. |In addition, the
nmotion all eged Father had had no contact with K D. since his

i ncarceration, that he had surrendered physical custody of K D
for a period of nore than six nmonths and had not manifested the
firmintention to resune physical custody of K D. or nade

per manent | egal arrangenents for the care of K D. during this
period of tinme. Thus, the County alleged, pursuant to CR S.
section 19-3-604(1)(a)(l) (2005), no appropriate treatnent plan
coul d be devised for Father and his parental rights should be
termnated. Finally, the County asserted Father was an unfit
parent and the conduct or condition rendering himunfit was
unlikely to change in a reasonable tine.

The County al so noved for a permanency placenent hearing
under section 19-3-702, C.R S. (2005), on the basis that there
was not a substantial probability that K D. would be returned to
t he physical custody of his parents within six nonths because
Fat her was incarcerated and Mot her previously relinquished her
parental rights.

The court denied the notion for term nation of the parent-
child relationship as to Father on the basis that it was not
proved by clear and convincing evidence that Father had
abandoned K. D. The court found Father had reasonably conplied

with the treatnent plan.



The court did note, however, that Father’s testinony raised
concerns regardi ng donestic violence and his crimnal history.
The court ordered the County to prepare an anended treat nent
plan of a short-termduration, with treatnent goals
approximately ninety days fromthe tine of its adoption. The
anended treatnent plan was approved by the court on July 23,
2004, and required Father to enroll and participate in a
parenting class, to secure a job upon his release from prison,
to find appropriate housing for himand his son after prison, to
establish a healthy relationship with his son while he was in
prison, to attend a thirty-six week donestic viol ence class, and
to enroll and participate in a drug and al cohol program

The County filed a second notion for term nation of the
parent-child relationship on Cctober 27, 2004. In its notion,
the County all eged nunmerous statutory bases for term nating
Father’s parental rights, including the factors for term nation
addressed in section 19-3-604(1)(c).

Fat her was deni ed parole on Decenber 3, 2004. At the
second hearing to term nate Father’s parental rights, the court
heard the testinony of WIIliam Sei gman of the Texas Depart nent
of Crimnal Justice, who testified by tel ephone regarding the
deni al of Father’'s parole. Seigman indicated that Father was
deni ed parole, in part, because the parole board considered him

a continued threat to society. The court also heard the



testimony of the caseworker and K D.’s therapist. The
casewor ker stated that Father had not conplied with the
treatment plan. K D.'s therapist indicated that K. D. had a
strong relationship with his foster-adopt famly. Both the
casewor ker and therapi st urged the i medi ate placenent of K. D
in a permanent honme. Father testified via tel ephone during the
heari ng.

The court term nated Father’s parental rights pursuant to
section 19-3-604(1)(c). In this regard, the court found K D
was adj udi cat ed dependent and negl ected, the court had adopted
an appropriate treatnent plan and the County filed a tinely
motion for termnation. The court further found by clear and
convi ncing evidence that Father failed to reasonably conmply with
the treatnment plan and that the plan failed to rehabilitate him

For these reasons, the court found Father an unfit parent
and concl uded he was unlikely to change within a reasonable
time. The court also found term nation of the parent-child
| egal relationship to be in K. D.’s best interests.

Fat her appeal ed. In an unpublished opinion, the court of
appeals affirmed the termnation. Recognizing that the trial
court considered Father’s continued incarceration as a
significant factor affecting his ability to parent K D. and that
Fat her was not in a position to parent K D. due in part to

Fat her’s continued incarceration, the court of appeals observed:



[ Al t hough [ F] at her had conpl et ed nunmerous prograns in
prison, and even if we agree[d] with his argunent that
he had substantially conplied wth the anended
treatnment plan, he still was not in a position to
parent his child. While [F]Jather’s continued
incarceration was a significant factor in the trial
court’s decision to termnate his parental rights, it
was not the only factor the court considered. The
court also considered the tinme spent by the child in
foster care, the child s age, and the child s need for
per manency. G ven these considerations, and because
the trial court’s findings concerning conpliance with
and success of the treatnment plan are supported by the
evi dence and conport with applicable law, we will not
di sturb them on revi ew

People ex rel. KD., Slip op. at 9-10.

1. Analysis

Fat her contends the juvenile court inproperly weighed the
interests at stake by focusing on his continued incarceration
rather than on his rehabilitative efforts and conpliance with
his treatnent plan. Thus, Father argues, the trial court’s
order of termnation effectively anounted to a forfeiture of his
parental rights based upon his continued incarceration. W
conclude the court properly considered parental incarceration as
one of several significant factors informng K D.'s best
interests. Consequently, we disagree with Father and affirmthe
court of appeals.

A. The Children’s Code

Courts conducting dependency and negl ect proceedi nhgs nust

be gui ded by the purposes underlying Colorado’s Children’ s Code

(the “Code”), sections 19-1-101 to 19-6-106, C. R S. (2005).



L.AG v. People ex rel. AA G, 912 P.2d 1385, 1391 (Col o.

1996) (citing Gty & County of Denver v. Juvenile C., 182 Colo.

157, 161-64, 511 P.2d 898, 900-01 (1973); Johnson v. People, 170

Col 0. 137, 141-42, 144, 459 P.2d 579, 581-82 (1969); People ex
rel. RE , 721 P.2d 1233, 1235 (Colo. App. 1986)). The Code
strives to preserve the famly while sinmultaneously ensuring the

child s best interest and welfare. See People ex rel. C A K.,

652 P.2d 603, 610-11 (Colo. 1982). To wt, the purposes of the
Code are:

(a) To secure for each child subject to these

provi sions such care and gui dance, preferably in his
own horme, as wll best serve his welfare and the
interests of society;

(b) To preserve and strengthen famly ties whenever
possi bl e, including inprovenent of hone environnent;
(c) To renove a child fromthe custody of his parents
only when his welfare and safety or the protection of
t he public would otherw se be endangered and, in
either instance, for the courts to proceed with al
possi bl e speed to a legal determ nation that wll
serve the best interests of the child; and

(d) To secure for any child renoved fromthe custody
of his parents the necessary care, guidance, and
discipline to assist himin becom ng a responsible and
productive nmenber of society.

8§ 19-1-102(1), C.R S. (2005) (enphasis added). The GCeneral
Assenbl y i npl enent ed expedited placenent procedures in
designated counties to serve the interests and needs specific to
chil dren under the age of six:
[t] he general assenbly recognizes the nunerous studies
establishing that children undergo a critical bonding

and attachnent process prior to the tine they reach
six years of age. Such studies further disclose that




a child who has not bonded with a primary adult during
this critical stage wll suffer significant enotiona
damage which frequently |l eads to chronic psychol ogi cal
probl ens and anti soci al behavior when the child
reaches adol escence and adul thood. Accordingly, the
general assenbly finds and declares that it is
appropriate to provide an expedited pl acenent
procedure to ensure that children under the age of six
years who have been renoved fromtheir honmes are

pl aced in permanent hones as expeditiously as
possi bl e.

8§ 19-1-102(1.6), C R S. (2005 (enphasis added). Under the
Code’ s expedited placenent procedures, a child under the age of
six nmust be placed in a permanent honme no | ater than twelve
mont hs after the original placenent out of the hone unless the
best interests of the child dictate otherwise. § 19-3-703,
C.R S. (2005).

A child may be placed out of the hone if adjudicated
dependent or neglected as defined in section 19-3-102, C. R S.
(2005). See § 19-3-508, C R S. (2005). A “dependent or
negl ected child” includes a child | acking proper parental care
t hrough the acts or om ssions of the parent as well as a child
whose parent refuses to provide care necessary for the child's

heal t h, guidance or well-being. People ex rel. E. A, 638 P.2d

278, 283 (Colo. 1982); §§ 19-1-102(1); 19-3-102, C.R S. (2005).
In a dependency or neglect hearing, the court determ nes whet her
the child | acks “the benefit of parental gui dance, concern,
protection or support to which he is entitled.” 1d. (internal

quotations omtted) (quoting People ex rel. S.S. T., 38 Colo.




App. 110, 117, 553 P.2d 82, 89 (1976)). Consistent with the
Code’ s enphasis on the child s best interests, such

adj udi cations “are not nade as to the parents but, rather,
relate only to the status of the child as of the date of the

adj udi cation.” People ex rel. S. B., 742 P.2d 935, 939 (Col o.

App. 1987) (citing People ex rel. P.D.S., 669 P.2d 627, 627-28

(Col 0. App. 1983)).

When a child has been adjudi cated dependent or negl ect ed,
but the decree does not terminate the parent-child | egal
relationship, the court nmust approve an appropriate treatnent
plan to neet the child s needs. § 19-3-508(1), C. R S. (2005).
In approving a treatnent plan, the court strives “to preserve
the parent-child relationship by assisting the parent in
overcom ng the problens that required the intervention.” People

ex rel. MM, 726 P.2d 1108, 1121 (Colo. 1986). Hence, an

“appropriate” treatnment plan “is reasonably cal cul ated to render
the particular [parent] fit to provide adequate parenting to the
child within a reasonable time” and “relates to the child' s
needs.” 8§ 19-1-103(10), C R S. (2005). “Appropriateness is
measured by the |ikelihood of success in reuniting the famly,

whi ch nust be assessed in light of the facts existing at the

time of the plan’s approval.” Id. (enphasis added).

A successful treatnment plan corrects or inproves the

parent’s conduct or condition or renders the parent fit. People

10



ex rel. CAK , 652 P.2d at 611. However, even a parent’s

substantial conpliance with a plan may not render the parent
fit. 1d. Success of a treatnent plan involving a child under
the age of six cannot be found if

[t] he parent exhibits the same problens addressed in
the treatnent plan w thout adequate inprovenent,
including but not limted to inprovenent in the
relationship with the child, and is unable or
unwi I ling to provide nurturing and safe parenting
sufficiently adequate to neet the child s physical,
enotional, and nental health needs and conditions.

8 19-3-604(1)(c)(l1)(b), C R S. (2005) (enphasis added).

Hence, a “reasonable tine” is relative and determ ned by
the child s physical, nental, and enotional conditions and
needs. 8§ 19-3-604(3), C R S. (2005). In determ ning whether
the parent’s conduct will neet the child s needs wthin a
reasonable time, the “court may consi der whet her any change has
occurred during the pendency of the proceeding, the parent’s
social history, and the chronic or long-termnature of the

parent’s conduct or condition.” People ex rel. D.L.C., 70 P.3d

584, 588-89 (Colo. App. 2003).

Al t hough treatnent plans serve an inportant role in
preserving the parent-child relationship, the court may
nonet hel ess determne that it cannot devise an appropriate
treatment plan where

the child has been abandoned as set forth in section

19- 3-604(1)(a) and the parents cannot be | ocated, or
because the child has been adjudi cated as negl ected or

11



dependent based upon section 19-3-102(2), or due to

the unfitness of the parents as set forth in section

19- 3-604(1) (b).
8§ 19-3-508(1)(e)(l), CRS. (2005). Under these circunstances,
a court may termnate the parent-child relationship w thout
devising a treatnent plan.

Term nation of parental rights is a decision of paranount

gravity affecting a parent’s fundanental interest in the care,

cust ody and managenent of his or her child. See People ex rel.

MC C, 641 P.2d 306, 308 (Colo. App. 1982). Therefore, the

state nmust exercise extrene caution in termnating such rights.
Id. Accordingly, strict conpliance by the trial court with the
appropriate standards for termnation of a parent-child
relationship is an absolute necessity. Id.

Section 19-3-604(1), C R S. (2005), sets forth three bases
on which the court may termnate the parent-child | ega
relationship. First, under section 19-3-604(1)(a), a court may
termnate parental rights if the child has been abandoned by his
or her parents. Second, under section 19-3-604(1)(b), C R S.
(2005), a trial court may termnate parental rights if it finds
by clear and convincing evidence that the child has been
adj udi cat ed dependent or neglected on any ground and that no
appropriate treatnent plan can be devised to address the
unfitness of the parent or parents. § 19-3-604(1)(b). In

determ ning that no treatnent plan can be devised to address

12



parental unfitness, the court nmust rely on: (1) a parent’s
mental illness and its duration; (2) a single incident that
injured or disfigured the child; or (3) the long-term
confinement of the parent. Finally, under section 19-3-
604(1)(c), the trial court may, as here, termnate the parent-
child relationship upon the finding by clear and convincing
evidence that (1) the child has been adjudi cated dependent or
negl ected; (2) an appropriate treatnment plan has not been
conplied with by the parent, has not been successful, or could
not be devised; (3) the parent is unfit; and (4) the parent’s
conduct or condition is unlikely to change within a reasonabl e

tinme. People ex rel. AMD., 648 P.2d 625, 631 (Colo. 1982);

People ex rel. ANW, 976 P.2d 365, 370 (Colo. App. 1999).

Both sections 19-3-604(1)(b) and (1)(c) require a
determ nation that the parent is “unfit.” A determ nation of
parental unfitness is intertwined with a determ nation of the
child s best interests. “An unfit parent is one whose conduct
or condition renders himor her unable to give a child
reasonabl e parental care. Reasonable parental care requires, at
a mninmm that the parent provide nurturing and protection
adequate to neet the child s physical, nental, and envotional

health needs.” 8§ 19-3-604(2), C R S. (2005); People ex rel.

D.L.C, 70 P.3d at 588. Wth this background in mnd, we turn

13



to parental incarceration as a factor affecting parental
fitness.
B. Parental |ncarceration

Parental incarceration alone is an insufficient basis on
which to termnate parental rights. Prior to the legislature’s
adoption of the Code in 1963, this court held a felony
conviction al one does not work a forfeiture of parental rights:
“We cannot hold that every convicted felon, by that fact al one,
| oses all parental rights in children. . . . It is not one of
t he puni shnents prescribed by | aw that conviction of a felony

works also for forfeiture of parental rights.” D ernfeld v.

Peopl e, 137 Col o. 238, 244, 323 P.2d 628, 631 (1958); see also

Zienmer v. \Weeler, 89 Colo. 242, 242, 1 P.2d 579, 581 (1931)

(“The trial court took judicial notice of the fact that
plaintiff had, at sonme tine, been convicted of a violation of
the prohibitory law of this state, but this fact al one would not
justify it in taking fromthe parent the custody and control of
his children.”). W did not hold, however, that a trial court
is precluded from considering parental incarceration.

Wth the adoption of the Code, the General Assenbly
i kewi se permtted trial courts to consider parental
incarceration in termnation proceedings. In this regard, the
Code nmakes clear that parental incarceration informs a court’s

fitness inquiry: The trial court may, and in sonme cases nust,

14



consi der parental incarceration in determning fitness. 88 19-
3-604(1)(b)—(1)(c), 19-3-604(2). Concerning the long-term
confinement of the parent as a basis for unfitness, section 19-
3-604(1)(b)(11l) sets forth two rel evant cl asses, those who w ||
be confined for nore than six years and those who will be
confined for less than six years, but for at least thirty-six

nmonths. People ex rel. E. 1.C., 958 P.2d 511, 514 (Col o. App.

1998). Wthout regard to the child s age, the trial court may
termnate parental rights if the parent is confined and not
eligible for parole for at |east six years after the date the
child was adjudi cated dependent or neglected and the court
cannot devise an appropriate treatnent plan to address parental
unfitness. § 19-3-604(1)(b)(Il11). Aternatively, if the
subject child is under the age of six when the petitionis
filed, the trial court may term nate parental rights if the
parent is confined and not eligible for parole for at |east
thirty-six nonths after the date the child is adjudicated
dependent or neglected and the court cannot devi se an
appropriate treatnent plan to address parental unfitness. § 19-
3-604(1)(b)(111).

Section 19-3-604(1)(c) also specifies parental
incarceration as a factor informng parental fitness. Section
19- 3-604(2) enunerates factors the court “shall consider” in

determning a parent “unfit” under section 19-3-604(1)(c).

15



These factors include — but are not limted to — conduct towards
the child of a physically or sexually abusive nature; history of
vi ol ent behavior; a single incident of |ife-threatening or
serious bodily injury or disfigurenent of the child; excessive
use of intoxicating liquors or controlled substances; neglect of
the child; and the length of time the child has been in foster
care. 8 19-3-604(2).

In addition, the court “shall consider” any one of the
bases for a finding of parental unfitness contained in section
19-3-604(1)(b). 8 19-3-604(2)(a). Thus, the trial court nust
consider an incarceration of at |east six years after the date
the child was adjudi cated dependent or neglected and an
incarceration of at least thirty-six nonths after the date a
child under the age of six was adjudi cated dependent or
negl ect ed.

The requirenent that a court consider section 19-3-
604(1)(b)(lI1l) in determ ning parental fitness under section 19-
3-604(2) does not preclude the court from considering periods of
i ncarceration not specified therein. As noted above, the court
must “give primary consideration to the physical, nental, and
enotional conditions and needs of the child.” 8§ 19-3-604(3),

C.RS. (2005); People ex rel. MM, 184 Colo. 298, 303, 520 P.2d

128, 131 (1974) (primary and controlling issue in term nation

proceedi ngs, even though parental rights are at stake, is the

16



determ nation of what will best serve the interests and wel fare
of the child). Depending on the particular facts of a case, a
period of incarceration under thirty-six nonths may affect the
child s physical, nmental, and enotional conditions and needs.
Under such circunstances, a period of incarceration for fewer
than thirty-six nonths may affect the parent’s ability to becone

fit within a reasonable period of tinme. People ex rel. MH, 10

P.3d 713, 714 (Colo. App. 2000). W see nothing in the Code
precluding the trial court fromconsidering even a relatively
short period of parental incarceration as a significant factor
in determning fitness.

Section 19-3-604(2) also requires the trial court to
consider that a child has been in foster care for fifteen of the
past twenty-two nonths. 8 19-3-604(2)(k), C. R S. (2005).
However, if the child has been in foster care for such duration
“due to circunstances beyond the control of the parent such as
incarceration of the parent for a reasonable period of tine,”
the court is not required to consider this circunstance. § 19-
3-604(2)(k)(1V), CRS. (2005). This exception does not exclude
from consideration “the tinme the child has been in foster care
as a factor bearing upon the |arger issue of whether term nation

isin the best interests of the child.” People ex rel. MH, 10

P.3d at 714 (citing 8 19-3-604(3)). Rather, the parental

i ncarceration exception nerely nmakes the duration of foster care

17



a discretionary factor in the fitness inquiry: in determning
unfitness, the court shall consider, but not be limted to, the
enunerated factors. 8§ 19-3-604(2).

The CGeneral Assenbly did not intend to prevent a court from
considering the duration of foster care and the child s need for
permanency in relationship to the |l ength of parental
i ncarceration. Indeed, a court may consi der parental
incarceration as a factor in determning parental fitness and,

t hereby, as a factor affecting the needs of a child who has been
adj udi cat ed dependent or neglected. |If a parent cannot be
expected to provide a stable hone atnosphere for the child
within a reasonable period, the state’s conpelling interest in
the welfare of the subject child justifies the term nation of
that parent’s rights.

I11. Application

The credibility of the witnesses and the sufficiency,
probative val ue, and wei ght of the evidence, as well as the
i nferences and conclusions to be drawn fromit, are wthin the

di scretion of the trial court. People ex rel. CAK , 652 P.2d

at 612 (Colo. 1982). Thus, a trial court’s findings and
conclusions will not be disturbed on review if the record
supports them Id.

Here, the trial court devised a treatnment plan, but

subsequently term nated Father’s parental rights with K D

18



pursuant to section 19-3-604(1)(c) because Father had not
reasonably conplied with his treatnent plan, was unfit, and
woul d not change his conduct within a reasonable tine. The
record di scloses substantial evidence to support the findings of
the trial court that Father’s parental unfitness was of such
duration and nature so as to render himunlikely, wthin a
reasonable time, to provide care necessary for K D

The trial court anticipated that, when the anended
treatnent plan was approved in July 2004, Father would be
parol ed fromthe Texas Departnment of Corrections. During the
termnation hearing, the trial court stated: “I think people
were anticipating that [Father] was going to be rel eased from
the Departnent of Corrections. . . . [T]he Court approved the
anmended treatnent for [Father] on July 23, 2004. It was
expected, again, that he’d get out of prison. He had between
July and Decenber.”

As a result, the anended treatnent plan contained
obj ectives that could be acconplished only if Father were
granted parole. For exanple, the treatnent plan required Father
to provide a safe and nurturing environnent for K D. and, once
Fat her was released fromprison, to secure and nmaintain
enpl oynent and obtain an appropriate residence for hinself and

K. D.
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The denial of Father’s parole and his continued
i ncarceration thus precluded his conpliance with nany aspects of
the anended treatnent plan. It was further indicated that the
earliest date Father would be avail able to begin conpliance with
the required treatnent plan would be Decenber of 2005. The
County’s evidence showed that, once released, it could take at
| east one year before Father could take custody of K D
Accordingly, the anended treatnent plan was not successful.

O particular concern to the trial court in determning
Father’s fitness under section 19-3-604(2) was the rationale
underlying the denial of Father’s parole. WIIiam Seignmen, a
director of the Texas Departnment of Crimnal Justice s parole
division, testified that Father had been eligible for parole
si nce Novenber of 2002, but that parole had been previously
denied. Father’s release was al so deni ed on Decenber 3, 2004,
and he would not be eligible for consideration until Decenber
2005.

Sei gman indicated that Father was denied rel ease in part
because his good tine credit “was not an accurate reflection of
his rehabilitation and that his rel ease may cause public harm”
The trial court remarked on this rationale at the term nation
hearing: “Disturbing to the Court is [that Father] was eligible
for release, he didn’'t nmake rel ease because they — the

Department of Corrections in Texas believe he is a danger to
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society. |If he is a danger to society, then he is a danger to
that little boy.”

In addition, the court enphasized that Father was unable to
be a “nmeaningful” father. That is, Father was unable to neet
the physical, nental, and enotional needs of K D.

And when | say “neaningful,” | nmean soneone avail abl e

all the tinme. The parent there to read to the little

boy. The parent there to give hima bath. The parent

there to talk to the teachers. The parent there to go

see how he’s doing in school. The parent to take him

to the doctor when he's sick, or for his — his nonthly

— or for his check-ups as he needs. Sonebody there to

put Band- Ai ds on his knees whenever he falls down.

That’ s what we nean when we [say] neani ngful dad.

[ Father] has not been that parent to . . . the

little boy, and [Father’s] not going to be that

parent, because he’s gonna be in prison yet for

anot her vyear.

Al so apparent fromthe testinony of the caseworker was
Father’s insufficient progress in accepting responsibility for
his history of donmestic abuse. He blaned the victins of his
crimes for provoking his behavior and the mlitary for training
himto be aggressive. On these bases, the trial court found
Fat her unfit.

In light of the protracted nature of K D.’s dependency and
negl ect proceedi ngs, the court focused heavily on K. D.’s need
for a stable environnment and for permanency within a reasonabl e
time in termnating Father’s parental rights. Father’s

i ncarceration, as well as the circunstances of his

incarceration, infornmed the trial court’s inquiry into Father’s
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parental fitness and his ability to neet K D.’s physical,
mental , and enotional needs wthin a reasonable tine.

As not ed above, the Code places a twelve-nonth deadline on
per manency placenents for children who are under six years of
age when they are first placed out of the hone. At age five,
K.D. had been in and out of placenent for over two-and-a-half
years. He spent twenty-four of the thirty-two nonths in three
separate foster honmes. And, having been out of the hone for the
majority of that tinme, the trial court concluded *“enough was
enough” and K D. could not wait the additional tine required for
Fat her to becone fit. |Indeed, in Decenber 2004, the trial court
had already permtted nore than twice the allowable tine period
of twelve nonths to establish permanency for a child of KD.'s
age. See § 19-3-7083.

The record established that K D. needed pernmanency and
stability. Wen first placed in foster care, K D. displayed
aggressi ve behaviors and did not understand social limts on his
behavior. A caseworker testified that K D.’s behavioral issues
derived fromhis separation from Mdther and donestic viol ence by
Father. K D.’s caseworker and therapist believed it was in
K. D.’s best interests to have an i medi ate permanency pl acenent.
In this regard, the testinony indicated K D. had a “very strong
relationship” with his foster-adopt famly, wth whom he had

been placed for approximately thirty nonths. In addition, the
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foster-adopt famly was ready, willing, and able to adopt K. D
To provide this permanency, the trial court found it was in the
best interests of KD. to termnate the parent-child

rel ati onship.

The record makes clear that the trial court did not sinply
| ook at the “fact” of Father’s incarceration and termnate his
parental rights. Rather, the trial court carefully considered
how Father’s continued incarceration affected his fitness and
his corresponding ability to neet KD.’s needs within a
reasonable time. Hence, we conclude the trial court’s
term nation order enjoys record support and we do not disturb
it.

| V. Concl usi on
Accordi ngly, the judgnent of the court of appeals is

af firned.
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