Opi nions of the Col orado Suprene Court are available to the
public and can be accessed through the Court’s honepage at

http://ww. courts. state.co.us/supct/supctcaseannctsi ndex. ht m
Opi nions are al so posted on the Col orado Bar Associ ation
honmepage at www. cobar. org.

ADVANCE SHEET HEADNOTE
Cct ober 16, 2006

OPI NI ON MODI FI ED
November 6, 2006

No. 05SC764, People of the State of Colorado v. George C.
Roberts — Crimnal Law — Statutory Speedy Trial — Materiality of
Unavai | abl e Evi dence

The Suprenme Court reviewed a decision by the court of
appeal s to overturn the conviction of the defendant, George C
Roberts on speedy trial grounds. Colorado Revised Statute
section 18-1-405(6)(g)(l) permts a trial court to extend the
si x-nmonth speedy trial deadline over the defendant’s objection
upon a showi ng of the “unavailability of evidence material to
the state's case.”

The Supreme Court first determned that “nmaterial” neans
nore than nmere rel evance. The Court concluded that materi al
evi dence nust be evidence of consequence to the state’ s case
such that the prejudice to the state caused by the absence of
the evidence is sufficient to overcone the prejudice to the
def endant caused by holding trial beyond the speedy trial

deadline. The Court then found that in this case, the
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prosecutor’s offer of proof was sufficient for the trial court
to conclude that the unavail able evidence was material to the
state’ s case.

Roberts’ trial was continued because of the unavailability
of a pregnant prosecution witness offered to testify about
i nconsi stent and incul patory statenents nade by the defendant.
Roberts’ objection and request for nore specificity was not
sufficient to inpose a duty upon the trial court to inquire
further into the materiality of the evidence. The court of
appeal s was reversed and the case remanded with instructions to

reinstate the judgnent of the trial court.
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| nt roducti on

We granted certiorari to review whether the court of
appeals erred by requiring a dismssal in this case on speedy
trial grounds. The trial of George C. Roberts was conti nued
three tines; twice due to the pregnancy of a prosecution w tness
called to testify about prior inconsistent and incul patory
statenents nade by Roberts. After the trial court denied his
nmotion to dism ss on speedy trial grounds, Roberts was convicted
of theft of approximately $27,000 fromtwo 7-11 stores.

Roberts appeal ed his conviction asserting that his
statutory right to a speedy trial was viol ated because the
record was insufficient to support the trial court’s ruling that
the evidence was material to the state’s case and therefore the
trial court inproperly extended his speedy trial deadline.

In People v. Roberts, No. 03CA1787 (Col o. App. June 16,

2005) (unpublished pursuant to C A R 35(f)), the court of
appeal s agreed with Roberts, finding that the record was
insufficient for appellate review of the materiality of the
unavai l abl e evidence. The court of appeals reversed the trial
court and remanded with instructions to dism ss the case. Upon
review, we find that the statenments nmade by the prosecutor were
sufficient for a trial court to rule on the materiality of the
unavai l abl e evi dence and that Roberts’ statutory speedy trial

rights were not violated. Accordingly, we reverse the judgnment



of the court of appeals and remand wth instructions to
reinstate the judgnent of the trial court.
| . Facts and Procedural History

CGeorge C. Roberts, the Respondent, was charged with theft
of bank deposits in his capacity as a 7-11 store nmanager. On
June 14, 2002, he withdrew his prior guilty plea and entered a
not guilty plea. The trial court cal culated that Roberts’ six-
mont h speedy trial deadline was Decenber 14, 2002, and then set
the case for trial on Cctober 28, 2002.

Though both parties announced they were ready to proceed to
trial during the status conference, the COctober 28 trial was
conti nued because another case had speedy trial priority. A new
trial date was set for Novenber 18.

During a pre-trial status conference held on Novenber 14,

t he prosecutor announced he was not ready to proceed to trial on
Novenber 18. The prosecutor told the court that “a necessary

w tness is pregnant and due on Novenber 29, lives in Nebraska,
has a physician statenent that she cannot travel by car or by

pl ane and that it would be inpossible for her to be here for
trial next Monday [ Novenber 18].” The trial judge and the

def ense were previously advised in Cctober that the prosecutor
had a pregnant w tness. Though a Decenber 9 trial date was
avai |l abl e, the prosecutor cited the section of the speedy trial

statute that permts a trial judge to extend a defendant’s



speedy trial deadline and noved for a new trial date beyond
Decenber 14, 2002.

At the sane hearing, Roberts announced ready for trial and
objected to both the continuance of the Novenber 18 trial and
the notion to extend the speedy trial deadline. Roberts
objected to the notion to extend speedy trial as not ripe in
light of the availability of a Decenmber 9 trial date.

Not wi t hst andi ng the concerns of the prosecutor, the judge set
the trial for Decenber 9 and advised the parties to be prepared
to argue notions at a status conference set for Decenber 5.

On Decenber 4, 2002, a day before the status conference,
the prosecutor filed a witten notion to continue the trial
pursuant to section 18-1-405(6)(g)(1), C.R'S. (2006)! stating
that the w tness was unavail abl e because she was schedul ed for
an induced delivery on Decenber 9, the day of trial. The notion
descri bed the prosecutor’s contact with the witness and the
ci rcunst ances of her pregnancy. The prosecutor al so assured the
court of the subsequent availability of the wtness. Finally,
the notion alleged that the witness was “essential” and
“material” but contained no further information regarding the
evi dence she would provide at trial

On Decenber 5, the trial court held the status conference

and a hearing on the notion to continue. Roberts objected to

! The nost recent version of the statute is unchanged from 2002.



the People’s notion and to a trial date set beyond the speedy
trial deadline of Decenber 14. Roberts invoked both his
statutory and constitutional rights to a speedy trial and noved
for a dismssal of the charges.?

I n support of his notion to continue, the prosecutor told
the trial court that the unavail able witness had made a witten
statenent to police, that the statenent had been provided to the
def endant, and that the statenment incul pated the defendant. The
prosecut or expl ai ned that the evidence would be offered as a
prior inconsistent statenment relevant to the defendant’s guilty
know edge of the whereabouts of the noney. Roberts objected,
asserting that the prosecutor’s statenents were not specific
enough to allow the trial court to rule on the materiality of
t he wi tness.

The trial court, noting Roberts’ objection and notion to
dism ss, granted the People’s notion to continue and set a new
trial date eight weeks later -- February 3, 2003. The trial

went forward and Roberts was convicted of theft. Roberts

2 The issue presented here only inplicates Roberts’ statutory
right to a speedy trial under section 18-1-405(6)(g)(l). See
People v. McMirtry, 122 P.3d 237, 240 (Col o. 2005) (expl ai ni ng
that the statutory speedy trial protection is neant to give
effect to the constitutional right to a speedy trial).




appeal ed his conviction to the court of appeals on speedy trial
gr ounds.

The court of appeals reversed and remanded with orders to
di sm ss Roberts’ case, finding that his statutory speedy trial
rights were violated. In an unpublished opinion, the court of
appeal s concluded that “neither the trial court nor the People
satisfied the burden of making a record sufficient to enabl e us
to reviewthe nmateriality of the evidence to be presented by the
unavai l abl e witness.” Roberts, slip op. at 7.

Specifically, the court of appeals found that the
prosecutor’s statenments were too general in that they did “not
specify the content of the witness’'s statenents so that they
could be evaluated by the trial court and by this court on
appeal, to determ ne whether they established guilty know edge
or woul d i npeach defendant in a way that was material to the
state’s case.” 1d. at 8  The court of appeals further ruled
that “the trial court had a duty to inquire nore fully regarding
the evidence. . . .” |d. Finding the record insufficient for
appel late review, the court of appeals reversed the judgnment of
the trial court and remanded for dism ssal of the charges. The
Peopl e appeal ed.

We granted certiorari to determne if the record nmade by

the prosecutor and the trial court in this case was sufficient

to support granting the People’ s notion to extend speedy trial



under section 18-1-405(6)(g)(l) of the Col orado Revised
St at ut es.
1. Analysis

The Peopl e argue that the prosecutor’s offer of proof and
the trial court’s ruling were sufficient to establish a record
that Roberts’ final trial date was properly excluded fromthe
si x-nmonth speedy trial limt established in section 18-1-405.
Roberts responds that the court of appeals properly rejected the
record as insufficient to warrant a finding that the evidence in
guestion was material to the state’s case. |In evaluating the
deci sion by the court of appeals, we begin by anal yzing the
requi renents of the speedy trial statute. W then apply the
statute to the facts of this case. W conclude that the
prosecutor’s offer of proof contained sufficient information to
support the trial court’s decision to grant the People’s notion
to continue and extend the tinme for trial beyond the six nonth
statutory period.

A.  The Speedy Trial Statute

The speedy trial statute entitles a defendant to a di sm ssal

of the charges against himif he is not brought to trial within

six nmonths. § 18-1-405(1), C R S. (2006); Sweet v. Meyers, 612

P.2d 75, 77 (Colo. 1980). A fundanental purpose of the speedy
trial statute is to prevent unnecessary delay in a pending

crim nal proceeding. People v. Mye, 635 P.2d 194, 195 (Col o.




1981). Both the interests of the public and the rights of the
def endant are protected by an expeditious trial. 1d. The
statute also directs courts on how to cal cul ate speedy trial
deadl i nes such that the period for trial may be extended beyond
six nonths.. 8§ 18-1-405(6). Section 18-1-405(6)(g) describes
t he circunstances under which the speedy trial period may be
extended at the request of the prosecutor w thout the consent of
t he defendant, only one of which is at issue here: the

unavail ability of material evidence.® § 18-1-405(6)(g). Even
nmore narrowy, only the first el enment of section 18-1-
405(6)(g) (1) is at issue: “the unavailability of evidence

material to the state’'s case.” Whether the prosecutor exercised

3 Section 18-1-405 reads in relevant part:

(1) Except as otherwise provided in this section, if a
defendant is not brought to trial on the issues raised
by the conplaint, information, or indictnment within six
months fromthe date of the entry of a plea of not
guilty, he shall be discharged fromcustody if he has
not been admtted to bail, and, whether in custody or
on bail, the pending charges shall be dismssed. . .

(6) In conmputing the time within which a defendant shall be
brought to trial as provided in subsection (1) of this
section, the follow ng periods of tine shall be
excl uded:

(g) The period of delay not exceeding six nonths resulting from
a continuance granted at the request of the prosecuting
attorney, w thout the consent of the defendant, if:

(1) The continuance is granted because of the unavailability of
evidence material to the state's case, when the prosecuting
attorney has exercised due diligence to obtain such evidence
and there are reasonable grounds to believe that this
evidence wll be available at the |ater date. . . .”

(Enphasi s added).




due diligence, and whether there was reason to believe the
evi dence woul d be available at a | ater date were never
chal | enged bel ow.

The speedy trial statute itself does not define “evidence
material to the state’s case.” W therefore nust | ook to other

sources of law to determine its neaning. See Cty of Colo.

Springs v. Powell, 48 P.3d 561, 564 (Colo. 2002)(citing State v.

Ni et o, 993 P.2d 493, 500 (Col o.2000))(finding that technical
terms should be construed according to their technical
contexts). Black’s Law Dictionary defines “material” in part

as: “having sone |ogical connection with the consequenti al

facts.” Black’s Law Dictionary 998 (8th ed. 2004) (enphasis
added). The Col orado Court of Appeals has also found that
“material evidence” is consequential and not nerely rel evant
evi dence.

The court of appeals addressed the scope of the word
“material” as it is used in section 18-1-405(6)(g)(l) in People

v. Kool beck. 1n Kool beck, the court of appeals used the words

“essential” and “relevant” to define “material” where an
unavai l abl e acconplice was the only witness to inplicate the

defendant. People v. Kool beck, 703 P.2d 673, 677 (Col o. App.

1985). Used together, these words suggest that “material”
evidence is nore than nerely probative evidence when statutory

speedy trial rights are inplicated. W agree with the court of

10



appeal s’ understanding that “material” nmeans nore than nerely
probative or relevant evidence in the context of continuing a
trial beyond the speedy trial deadline.

There must be good cause to continue a defendant’s trial to

a later date. People v. Bakari, 780 P.2d 1089, 1092 (Col o.

1989) (citing the ABA Standards for Crim Justice - Speedy Trial,
Standard 12-1.3 at 12.11.) \When considering any notion to
continue, trial courts look at the totality of the

circunst ances, including any resulting prejudice caused by

granting or denying the notion. People in the Interest of

D.J.P., 785 P.2d 129, 132 (Colo. 1990). A notion to extend the
speedy trial deadline directly inplicates a defendant’s
statutory rights. The defendant’s statutory right to a speedy
trial is significant. Therefore, the consequence to the
Peopl e’ s case of not continuing a trial nust also be
significant. The prejudice to the state’s case caused by the
absence of the evidence nust be sufficient to overcone the
prejudice to the defendant’s statutory right to a speedy trial.?
Thus the evidence itself, to be material, nust be of sone

greater consequence to the state’'s case beyond nere rel evance,

* Though the right involved here is only statutory, a sinilar
bal ancing test is al so enpl oyed when assessing a constitutional
speedy trial violation. Mody v. Corsentino, 843 P.2d 1355,
1363 (Col 0. 1993).

11



and it is the prosecutor’s burden to show that the evidence is
mat eri al .
The burden of conpliance with the speedy trial statute is on

the district attorney and the trial court. People v. Chavez,

779 P.2d 375, 376 (Colo. 1989); Marquez v. Tenth Judicial Dist.,

613 P.2d 1302, 1303-04 (Colo. 1980) (citing Harrington v. Dist.

Court, 192 Colo. 351, 559 P.2d 225 (1977) (finding that a
defendant’s only obligation under the speedy trial statute is to
nove to dismss prior to trial)). That burden includes making a
sufficient record that all three elenents of section
18-1-405(6)(g) (1), have been net: 1) unavailability of evidence
material to the state’'s case; 2) due diligence by the People to
make the evidence avail able; and 3) reason to believe that the
evidence will be available on the newtrial date. Sweet, 612
P.2d at 77. Meeting this burden requires that the People
provide to a trial court, with sonme specificity, enough
information on the record to show that they net their statutory
burdens, including how the unavail abl e evidence is material to
the state’'s case. See id. at 78.

Once the prosecutor explains the significance and purpose of
t he unavail abl e evidence, the trial court nust then evaluate the
prosecutor’s statenents and wei gh the conpeting interests. To
do this, a trial court nust have enough information to exercise

its independent judgnent. Id. A notion containing unsupported

12



allegations that a witness is material and unavailable for trial
is insufficient. Id. A mnute entry made by the court
indicating that the People’s chief witness is mssing is also
i nsufficient absent a showing of materiality. Mrquez, 613 P.2d
at 1304. W now turn to an exam nation of whether the
information the prosecutor provided to the trial court in this
case was sufficient.

B. The Sufficiency of the Prosecutor’s Proffer

As we noted above, a prosecutor mnmust show that all three

el ements of section 18-1-405(6)(g)(l), have been net: 1)
unavail ability of evidence material to the state’'s case, 2) due
diligence by the People to make the evidence avail able, and 3)

reason to believe that the evidence will be avail able on the new

trial date. Sweet, 612 P.2d at 77. The issue here is whether

t he prosecutor provided sufficient information about the
witness's testinony for the trial court to determ ne that the
evidence was material to the state’s case. To answer this
guestion, we look to facts as they were known at the tinme of the
trial court’s decision.

In the Decenber 4 witten notion to continue, the prosecutor
expl ai ned that he had been in contact with the witness, that the
reason for her unavailability was her inpending delivery of a
baby, and that he knew the date of her schedul ed i nducenent.

The witten notion further explained that the w tness was

13



willing to appear after the birth of her baby. At the hearing,
the prosecutor used the famly | eave statute as a gui de and
suggested a date at |east six weeks fromher delivery date to
ensure availability. The parties agree, and we accept w t hout
deci ding, that the prosecutor net his burden to show due
diligence and subsequent availability. The issue is the
sufficiency of the prosecutor’s offer of proof that the
unavai |l abl e evi dence was material to his case.

The written notion, |like the record in Sweet, provided
not hi ng nore than the unsupported allegation that the w tness
was material. W nust therefore |ook entirely to the statenents
made by the prosecutor at the status conference on Decenber 5,
2002, to determ ne whether the prosecutor established that the
unavai |l abl e evi dence was material to the state’s case.

At the Decenber 5 hearing, the prosecutor supported his
nmotion to continue by identifying the unavail abl e evidence as
i nconsi stent and incul patory statenents:

Prosecutor: [The witness] provided and it is in
di scovery, a witten statenent to police that

i ncorporated a statenent nmade by the defendant to
her that incul pated the defendant. And w thout
her testinony, material evidence as to the
defendant’s guilt would not be adm ssi bl e.

Trial Court: Let nme ask, is this a theft case
involving M. Roberts allegedly taking sonme noney

fromhis enpl oyer?

Pr osecut or: Yes, sir.

14



Trial Court: Is that a circunstantial case?
Prosecutor: Yes and no.

Trial Court: M questionis, is it a
circunstantial case because is this the only
adm ssi on you have?

Prosecutor: No, sir, it is not. Though there
is—+t would be a prior inconsistent statenent
made by the defendant between what he tells.
There are alleged to be statenents made by M.
Roberts to 7-11 managenent, and a different
statenent nmade previous in tinme by the defendant
to [the withess]. And that is, we think it is
material to show his guilty know edge and al so

i npeachnment of the explanation that he gave |ater
as to the whereabouts of the noney that is

m Ssi ng.

Foll owi ng the prosecutor’s proffer, Roberts objected: “W
woul d ask for a little nore specificity, rather than a bl anket
statenent of what the statenents are.” Later, Roberts conpleted
his record and objected to “the fact that the court is finding
materiality under (6)(g) w thout actually concerning [sic] how
that evidence is material or what the evidence is.” On appeal,
Roberts asserts that the |lack of specificity deprived himof the
opportunity to challenge the prosecutor’s proffer.

The prosecutor told the trial judge that the unavail able
W tness was being called to testify about the defendant’s
i nconsi stent and incul patory expl anati ons of the m ssing bank

deposits — an issue at the heart of the theft charges pending

agai nst Roberts. Wiile the exact statenents thensel ves were not

15



of fered, the prosecutor said they were in discovery. Roberts
never clainmed that he did not have the wtness’'s statenents;
rat her he appeared to be asking the trial judge for nore
argunent as to why the statenents were materi al .

Roberts argues that if he received the specificity he asked
for, he could have objected to the substance of the prosecutor’s
proffer. Had it appeared that the statenents m ght not be
i nconsi stent or incul patory statements, the trial court m ght
have had reason to question the prosecutor further. However,
the general request by Roberts for nore specificity, which did
not question the accuracy of the prosecutor’s representations in
terms of the nature of the statenments, did not alert the trial
court to question whether the statenents were in fact
i nconsi stent or incul patory.

Before ruling on the prosecutor’s notion to continue, the
trial court did inquire about the statenents described by the
prosecutor. The judge asked about the circunstantial nature of
the statenments and whether there were any other adm ssions nade
by Roberts. After hearing the prosecutor’s proffer and Roberts’
obj ection, the court appeared to focus on whether the statenents
were material, not on whether they were inconsistent or

i ncul patory:

Trial Court: Understood. | amgoing to take
counsel at his word. | take attorneys at their
word, of course. It sounds |like there is enough

16



experience in ne to take the reputation [sic]
that she is material with regard to this matter.

If the trial court had nerely accepted the prosecutor’s
conclusion that the witness was material, absent support in the
record for how the evidence could be material, we would agree
with the court of appeals. However, the prosecutor did not make
unsupported concl usory statenents that the evidence was
material. The prosecutor said the witness would testify about
Roberts’ inconsistent and incul patory statenents. Wthout any
suggestion that the statenents were not inconsistent or
i ncul patory, the trial court could rely on the prosecutor’s
proffer for what it was — support for the proposition that the
Wi tness was material to the state’s case. The prosecutor’s
of fer of proof provided sufficient information to the trial
court to support the judge s decision to continue the trial
beyond t he Decenber 14 speedy trial deadline.

We enphasi ze that a trial court nmust exercise its
i ndependent judgnent and may not accept the mere concl usi ons of
a prosecutor. However, prosecutors are under an obligation to
be candid and truthful with the court, and a trial judge nust be

able to rely on a prosecutor’s offer of proof. See People v.

Rei chman, 819 P.2d 1035, 1038-39 (Colo. 1991) (noting that
prosecutors owe “a very high duty” to the public); People v.

Dr ake, 841 P.2d 364, 367 (Colo. App. 1992)(rem nding D strict

17



Attorneys that they nust avoid partiality and m sconduct in the
course of their duties). Thus, while it is the prosecutor’s
burden to show conpliance with the statute, absent a reason to
question the accuracy of the proffer, a trial court may rely on
a prosecutor’s offer of proof as it did in this case.

In sunmary, the information provided by the prosecutor
denonstrated that he conplied with the statute and that the
unavai l abl e evi dence was material to his case. Further, whether
t he prosecutor exercised due diligence in trying to nmake the
W tness avail abl e and whether the wi tness would be available in
the future was never questioned. Once the prosecutor explained
t he unavail abl e evi dence, inconsistent and incul patory
statenments, the trial court had sufficient information to
concl ude that the unavail abl e evi dence was of consequence, and
therefore material to, the state’'s case. Therefore, the
February 3 trial did not violate Roberts’ statutory right to a
speedy trial. Finding no violation of the speedy trial statute,
the decision of the trial court nust stand.

I11. Conclusion

Because the prosecutor’s statenents here were sufficient for
the trial court to exercise its independent judgnent when ruling
on the People’s notion to continue, the record is sufficient to
support the trial court’s conclusion that the unavail abl e

evi dence was material to the state’s case. Thus, the trial

18



court did not violate Roberts’ statutory right to a speedy
trial. W therefore reverse the decision of the court of
appeals and remand with instructions to reinstate the judgnent

of the trial court.
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| nt roducti on

We granted certiorari to review whether the court of
appeals erred by requiring a dismssal in this case on speedy
trial grounds. The trial of George C. Roberts was conti nued
three tines; twice due to the pregnancy of a prosecution w tness
called to testify about prior inconsistent and incul patory
statenents nade by Roberts. After the trial court denied his
nmotion to dism ss on speedy trial grounds, Roberts was convicted
of theft of approximately $27,000 fromtwo 7-11 stores.

Roberts appeal ed his conviction asserting that his
statutory right to a speedy trial was viol ated because the
record was insufficient to support the trial court’s ruling that
the evidence was material to the state’s case and therefore the
trial court inproperly extended his speedy trial deadline.

In People v. Roberts, No. 03CA1787 (Col o. App. June 16,

2005) (unpublished pursuant to C A R 35(f)), the court of
appeal s agreed with Roberts, finding that the record was
insufficient for appellate review of the materiality of the
unavai l abl e evidence. The court of appeals reversed the trial
court and remanded with instructions to dism ss the case. Upon
review, we find that the statenments nmade by the prosecutor were
sufficient for a trial court to rule on the materiality of the
unavai l abl e evi dence and that Roberts’ statutory speedy trial

rights were not violated. Accordingly, we reverse the judgnment



of the court of appeals and remand wth instructions to
reinstate the judgnent of the trial court.
1. Facts and Procedural Hi story

CGeorge C. Roberts, the Respondent, was charged with theft
of bank deposits in his capacity as a 7-11 store nmanager. On
June 14, 2002, he withdrew his prior guilty plea and entered a
not guilty plea. The trial court cal culated that Roberts’ six-
mont h speedy trial deadline was Decenber 14, 2002, and then set
the case for trial on Cctober 28, 2002.

Though both parties announced they were ready to proceed to
trial during the status conference, the COctober 28 trial was
conti nued because another case had speedy trial priority. A new
trial date was set for Novenber 18.

During a pre-trial status conference held on Novenber 14,

t he prosecutor announced he was not ready to proceed to trial on
Novenber 18. The prosecutor told the court that “a necessary

w tness is pregnant and due on Novenber 29, lives in Nebraska,
has a physician statenent that she cannot travel by car or by

pl ane and that it would be inpossible for her to be here for
trial next Monday [ Novenber 18].” The trial judge and the

def ense were previously advised in Cctober that the prosecutor
had a pregnant w tness. Though a Decenber 9 trial date was
avai |l abl e, the prosecutor cited the section of the speedy trial

statute that permts a trial judge to extend a defendant’s



speedy trial deadline and noved for a new trial date beyond
Decenber 14, 2002.

At the sane hearing, Roberts announced ready for trial and
objected to both the continuance of the Novenber 18 trial and
the notion to extend the speedy trial deadline. Roberts
objected to the notion to extend speedy trial as not ripe in
light of the availability of a Decenmber 9 trial date.

Not wi t hst andi ng the concerns of the prosecutor, the judge set
the trial for Decenber 9 and advised the parties to be prepared
to argue notions at a status conference set for Decenber 5.

On Decenber 4, 2002, a day before the status conference,
the prosecutor filed a witten notion to continue the trial
pursuant to section 18-1-405(6)(g)(1), C.R'S. (2006)! stating
that the w tness was unavail abl e because she was schedul ed for
an induced delivery on Decenber 9, the day of trial. The notion
descri bed the prosecutor’s contact with the witness and the
ci rcunst ances of her pregnancy. The prosecutor al so assured the
court of the subsequent availability of the wtness. Finally,
the notion alleged that the witness was “essential” and
“material” but contained no further information regarding the
evi dence she would provide at trial

On Decenber 5, the trial court held the status conference

and a hearing on the notion to continue. Roberts objected to

! The nost recent version of the statute is unchanged from 2002.



the People’s notion and to a trial date set beyond the speedy
trial deadline of Decenber 14. Roberts invoked both his
statutory and constitutional rights to a speedy trial and noved
for a dismssal of the charges.?

I n support of his notion to continue, the prosecutor told
the trial court that the unavail able witness had made a witten
statenent to police, that the statenent had been provided to the
def endant, and that the statenment incul pated the defendant. The
prosecut or expl ai ned that the evidence would be offered as a
prior inconsistent statenment relevant to the defendant’s guilty
know edge of the whereabouts of the noney. Roberts objected,
asserting that the prosecutor’s statenents were not specific
enough to allow the trial court to rule on the materiality of
t he wi tness.

The trial court, noting Roberts’ objection and notion to
dism ss, granted the People’s notion to continue and set a new
trial date eight weeks later -- February 3, 2003. The trial

went forward and Roberts was convicted of theft. Roberts

2 The issue presented here only inplicates Roberts’ statutory
right to a speedy trial under section 18-1-405(6)(g)(l). See
People v. McMirtry, 122 P.3d 237, 240 (Col o. 2005) (expl ai ni ng
that the statutory speedy trial protection is neant to give
effect to the constitutional right to a speedy trial).




appeal ed his conviction to the court of appeals on speedy trial
gr ounds.

The court of appeals reversed and remanded with orders to
di sm ss Roberts’ case, finding that his statutory speedy trial
rights were violated. In an unpublished opinion, the court of
appeal s concluded that “neither the trial court nor the People
satisfied the burden of making a record sufficient to enabl e us
to reviewthe nmateriality of the evidence to be presented by the
unavai l abl e witness.” Roberts, slip op. at 7.

Specifically, the court of appeals found that the
prosecutor’s statenments were too general in that they did “not
specify the content of the witness’'s statenents so that they
could be evaluated by the trial court and by this court on
appeal, to determ ne whether they established guilty know edge
or woul d i npeach defendant in a way that was material to the
state’s case.” 1d. at 8  The court of appeals further ruled
that “the trial court had a duty to inquire nore fully regarding
the evidence. . . .” |d. Finding the record insufficient for
appel late review, the court of appeals reversed the judgnment of
the trial court and remanded for dism ssal of the charges. The
Peopl e appeal ed.

We granted certiorari to determne if the record nmade by

the prosecutor and the trial court in this case was sufficient

to support granting the People’ s notion to extend speedy trial



under section 18-1-405(6)(g)(l) of the Col orado Revised
St at ut es.
1. Analysis

The Peopl e argue that the prosecutor’s offer of proof and
the trial court’s ruling were sufficient to establish a record
that Roberts’ final trial date was properly excluded fromthe
si x-nmonth speedy trial limt established in section 18-1-405.
Roberts responds that the court of appeals properly rejected the
record as insufficient to warrant a finding that the evidence in
guestion was material to the state’s case. |In evaluating the
deci sion by the court of appeals, we begin by anal yzing the
requi renents of the speedy trial statute. W then apply the
statute to the facts of this case. W conclude that the
prosecutor’s offer of proof contained sufficient information to
support the trial court’s decision to grant the People’s notion
to continue and extend the tinme for trial beyond the six nonth
statutory period.

A.  The Speedy Trial Statute

The speedy trial statute entitles a defendant to a di sm ssal

of the charges against himif he is not brought to trial within

six nmonths. § 18-1-405(1), C R S. (2006); Sweet v. Meyers, 612

P.2d 75, 77 (Colo. 1980). A fundanental purpose of the speedy
trial statute is to prevent unnecessary delay in a pending

crim nal proceeding. People v. Mye, 635 P.2d 194, 195 (Col o.




1981). Both the interests of the public and the rights of the
def endant are protected by an expeditious trial. 1d. The
statute also directs courts on how to cal cul ate speedy trial
deadl i nes such that the period for trial may be extended beyond
six nonths.. 8§ 18-1-405(6). Section 18-1-405(6)(g) describes
t he circunstances under which the speedy trial period may be
extended at the request of the prosecutor w thout the consent of
t he defendant, only one of which is at issue here: the

unavail ability of material evidence.® § 18-1-405(6)(g). Even
nmore narrowy, only the first el enment of section 18-1-
405(6)(g) (1) is at issue: “the unavailability of evidence

material to the state’'s case.” Whether the prosecutor exercised

3 Section 18-1-405 reads in relevant part:

(1) Except as otherwise provided in this section, if a
defendant is not brought to trial on the issues raised
by the conplaint, information, or indictnment within six
months fromthe date of the entry of a plea of not
guilty, he shall be discharged fromcustody if he has
not been admtted to bail, and, whether in custody or
on bail, the pending charges shall be dismssed. . .

(6) In conmputing the time within which a defendant shall be
brought to trial as provided in subsection (1) of this
section, the follow ng periods of tine shall be
excl uded:

(g) The period of delay not exceeding six nonths resulting from
a continuance granted at the request of the prosecuting
attorney, w thout the consent of the defendant, if:

(1) The continuance is granted because of the unavailability of
evidence material to the state's case, when the prosecuting
attorney has exercised due diligence to obtain such evidence
and there are reasonable grounds to believe that this
evidence wll be available at the |ater date. . . .”

(Enphasi s added).




due diligence, and whether there was reason to believe the
evi dence woul d be available at a | ater date were never
chal | enged bel ow.

The speedy trial statute itself does not define “evidence
material to the state’s case.” W therefore nust | ook to other

sources of law to determine its neaning. See Cty of Colo.

Springs v. Powell, 48 P.3d 561, 564 (Colo. 2002)(citing State v.

Ni et o, 993 P.2d 493, 500 (Col o.2000))(finding that technical
terms should be construed according to their technical
contexts). Black’s Law Dictionary defines “material” in part

as: “having sone |ogical connection with the consequenti al

facts.” Black’s Law Dictionary 998 (8th ed. 2004) (enphasis
added). The Col orado Court of Appeals has also found that
“material evidence” is consequential and not nerely rel evant
evi dence.

The court of appeals addressed the scope of the word
“material” as it is used in section 18-1-405(6)(g)(l) in People

v. Kool beck. 1n Kool beck, the court of appeals used the words

“essential” and “relevant” to define “material” where an
unavai l abl e acconplice was the only witness to inplicate the

defendant. People v. Kool beck, 703 P.2d 673, 677 (Col o. App.

1985). Used together, these words suggest that “material”
evidence is nore than nerely probative evidence when statutory

speedy trial rights are inplicated. W agree with the court of

10



appeal s’ understanding that “material” nmeans nore than nerely
probative or relevant evidence in the context of continuing a
trial beyond the speedy trial deadline.

There must be good cause to continue a defendant’s trial to

a later date. People v. Bakari, 780 P.2d 1089, 1092 (Col o.

1989) (citing the ABA Standards for Crim Justice - Speedy Trial,
Standard 12-1.3 at 12.11.) \When considering any notion to
continue, trial courts look at the totality of the

circunst ances, including any resulting prejudice caused by

granting or denying the notion. People in the Interest of

D.J.P., 785 P.2d 129, 132 (Colo. 1990). A notion to extend the
speedy trial deadline directly inplicates a defendant’s
statutory rights. The defendant’s statutory right to a speedy
trial is significant. Therefore, the consequence to the
Peopl e’ s case of not continuing a trial nust also be
significant. The prejudice to the state’s case caused by the
absence of the evidence nust be sufficient to overcone the
prejudice to the defendant’s statutory right to a speedy trial.?
Thus the evidence itself, to be material, nust be of sone

greater consequence to the state’'s case beyond nere rel evance,

* Though the right involved here is only statutory, a sinilar
bal ancing test is al so enpl oyed when assessing a constitutional
speedy trial violation. Mody v. Corsentino, 843 P.2d 1355,
1363 (Col 0. 1993).
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and it is the prosecutor’s burden to show that the evidence is
mat eri al .
The burden of conpliance with the speedy trial statute is on

the district attorney and the trial court. People v. Chavez,

779 P.2d 375, 376 (Colo. 1989); Marquez v. Tenth Judicial Dist.,

613 P.2d 1302, 1303-04 (Colo. 1980) (citing Harrington v. Dist.

Court, 192 Colo. 351, 559 P.2d 225 (1977) (finding that a
defendant’s only obligation under the speedy trial statute is to
nove to dismss prior to trial)). That burden includes making a
sufficient record that all three elenents of section
18-1-405(6)(g) (1), have been net: 1) unavailability of evidence
material to the state’'s case; 2) due diligence by the People to
make the evidence avail able; and 3) reason to believe that the
evidence will be available on the newtrial date. Sweet, 612
P.2d at 77. Meeting this burden requires that the People
provide to a trial court, with sonme specificity, enough
information on the record to show that they net their statutory
burdens, including how the unavail abl e evidence is material to
the state’'s case. See id. at 78.

Once the prosecutor explains the significance and purpose of
t he unavail abl e evidence, the trial court nust then evaluate the
prosecutor’s statenents and wei gh the conpeting interests. To
do this, a trial court nust have enough information to exercise

its independent judgnent. Id. A notion containing unsupported

12



allegations that a witness is material and unavailable for trial
is insufficient. Id. A mnute entry made by the court
indicating that the People’s chief witness is mssing is also
i nsufficient absent a showing of materiality. Mrquez, 613 P.2d
at 1304. W now turn to an exam nation of whether the
information the prosecutor provided to the trial court in this
case was sufficient.

B. The Sufficiency of the Prosecutor’s Proffer

As we noted above, a prosecutor mnmust show that all three

el ements of section 18-1-405(6)(g)(l), have been net: 1)
unavail ability of evidence material to the state’'s case, 2) due
diligence by the People to make the evidence avail able, and 3)

reason to believe that the evidence will be avail able on the new

trial date. Sweet, 612 P.2d at 77. The issue here is whether

t he prosecutor provided sufficient information about the
witness's testinony for the trial court to determ ne that the
evidence was material to the state’s case. To answer this
guestion, we look to facts as they were known at the tinme of the
trial court’s decision.

In the Decenber 4 witten notion to continue, the prosecutor
expl ai ned that he had been in contact with the witness, that the
reason for her unavailability was her inpending delivery of a
baby, and that he knew the date of her schedul ed i nducenent.

The witten notion further explained that the w tness was

13



willing to appear after the birth of her baby. At the hearing,
the prosecutor used the famly | eave statute as a gui de and
suggested a date at |east six weeks fromher delivery date to
ensure availability. The parties agree, and we accept w t hout
deci ding, that the prosecutor net his burden to show due
diligence and subsequent availability. The issue is the
sufficiency of the prosecutor’s offer of proof that the
unavai |l abl e evi dence was material to his case.

The written notion, |like the record in Sweet, provided
not hi ng nore than the unsupported allegation that the w tness
was material. W nust therefore |ook entirely to the statenents
made by the prosecutor at the status conference on Decenber 5,
2002, to determ ne whether the prosecutor established that the
unavai |l abl e evi dence was material to the state’s case.

At the Decenber 5 hearing, the prosecutor supported his
nmotion to continue by identifying the unavail abl e evidence as
i nconsi stent and incul patory statenents:

Prosecutor: [The witness] provided and it is in
di scovery, a witten statenent to police that

i ncorporated a statenent nmade by the defendant to
her that incul pated the defendant. And w thout
her testinony, material evidence as to the
defendant’s guilt would not be adm ssi bl e.

Trial Court: Let nme ask, is this a theft case
involving M. Roberts allegedly taking sonme noney

fromhis enpl oyer?

Pr osecut or: Yes, sir.

14



Trial Court: Is that a circunstantial case?
Prosecutor: Yes and no.

Trial Court: M questionis, is it a
circunstantial case because is this the only
adm ssi on you have?

Prosecutor: No, sir, it is not. Though there
is—+t would be a prior inconsistent statenent
made by the defendant between what he tells.
There are alleged to be statenents made by M.
Roberts to 7-11 managenent, and a different
statenent nmade previous in tinme by the defendant
to [the withess]. And that is, we think it is
material to show his guilty know edge and al so

i npeachnment of the explanation that he gave |ater
as to the whereabouts of the noney that is

m Ssi ng.

Foll owi ng the prosecutor’s proffer, Roberts objected: “W
woul d ask for a little nore specificity, rather than a bl anket
statenent of what the statenents are.” Later, Roberts conpleted
his record and objected to “the fact that the court is finding
materiality under (6)(g) w thout actually concerning [sic] how
that evidence is material or what the evidence is.” On appeal,
Roberts asserts that the |lack of specificity deprived himof the
opportunity to challenge the prosecutor’s proffer.

The prosecutor told the trial judge that the unavail able
W tness was being called to testify about the defendant’s
i nconsi stent and incul patory expl anati ons of the m ssing bank

deposits — an issue at the heart of the theft charges pending

agai nst Roberts. Wiile the exact statenents thensel ves were not

15



of fered, the prosecutor said they were in discovery. Roberts
never clainmed that he did not have the wtness’'s statenents;
rat her he appeared to be asking the trial judge for nore
argunment as to why the statenents were material .

Roberts argues that if he received the specificity he asked
for, he could have objected to the substance of the prosecutor’s

proffer. Had Reberts—elatmedit appeared that the statenments

were—m ght not be inconsistent or inculpatory statenents, the

trial court mght have had reason to question the prosecutor
worefurther. However, the general request by Roberts for nore
specificity, w-thout—beingrnore specifiehinselfabout—what—he
hal l o did . I I ol
Hrgutre—furtherwhi ch did not question the accuracy of the

prosecutor’'s representations in terns of the nature of the

statenents, did not alert the trial court to question whether

the statenents were in fact inconsistent or incul patory.

Before ruling on the prosecutor’s notion to continue, the

trial court did inquire itatethe natureofabout the statenents

descri bed by the prosecutor. The judge asked about the
circunstantial nature of the statenents and whether there were
any ot her adm ssions nmade by Roberts. After hearing the

prosecutor’s proffer and Roberts’ objection, the court ruledin

faver—of the prosecutoerappeared to focus on whether the
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statenents were material, not on whether they were inconsistent

or incul patory:

Trial Court: Understood. | amgoing to take
counsel at his word. | take attorneys at their
word, of course. It sounds like there is enough

experience in ne to take the reputation [sic]
that she is material with regard to this matter.

If the trial court had nerely accepted the prosecutor’s

conclusion that the witness was material, absent support in the

record for how the evidence could be material, we would agree

with the court of appeals. However, the prosecutor did not make
unsupported conclusory statenents that the wtness—evi dence was
material. The prosecutor said the witness would testify about
Roberts’ inconsistent and incul patory statements. Hearinghnoe
objectionfromthe defendantthatWthout any suggestion that the
statenents were not inconsistent or thatthat they were not

i ncul patory, the trial court could rely on the prosecutor’s

proffer for what it was — support for the proposition that the
Wi tness was material to the state’s case. The prosecutor’s

of fer of proof provided sufficient information to the trial
court to support the judge s decision to continue the trial
beyond t he Decenber 14 speedy trial deadline.

We enphasi ze that a trial court nmust exercise its

i ndependent judgnent and may not accept the nmere concl usi ons of
a prosecutor. However, prosecutors are under an obligation to

be candid and truthful with the court, and a trial judge nust be
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able to rely on a prosecutor’s offer of proof. See People v.

Rei chman, 819 P.2d 1035, 1038-39 (Colo. 1991) (noting that
prosecutors owe “a very high duty” to the public); People v.
Drake, 841 P.2d 364, 367 (Colo. App. 1992)(rem nding District
Attorneys that they nust avoid partiality and m sconduct in the
course of their duties). Thus, while it is the prosecutor’s
burden to show conpliance with the statute, absent a ehallenge

reason to question the accuracy of the proffer, a trial court

may rely on a prosecutor’s offer of proof as it did in this
case.

In summary, the information provided by the prosecutor
denonstrated that he conplied with the statute and that the
unavai l abl e evidence was material to his case. Further, whether
t he prosecutor exercised due diligence in trying to nmake the
W tness avail abl e and whether the witness would be available in
the future was never questioned. Once the prosecutor explained
t he unavail abl e evi dence, inconsistent and incul patory
statenents, the trial court had sufficient information to
concl ude that the unavail abl e evi dence was of consequence, and
therefore material to, the state’'s case. Therefore, the
February 3 trial did not violate Roberts’ statutory right to a
speedy trial. Finding no violation of the speedy trial statute,
the decision of the trial court nust stand.

[11. Concl usion
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Because the prosecutor’s statenents here were sufficient for
the trial court to exercise its independent judgnent when ruling
on the People’s notion to continue, the record is sufficient to
support the trial court’s conclusion that the unavail abl e
evidence was material to the state’s case. Thus, the trial
court did not violate Roberts’ statutory right to a speedy
trial. W therefore reverse the decision of the court of
appeals and remand with instructions to reinstate the judgnent

of the trial court.
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