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No. 05SC744 — City of Colorado Springs v. Speight Famly
Partnership, LLLP and The G eenview Trust — Retroactive
Appl i cation of Legislation.

The Col orado Suprenme Court affirns the court of appeal s’

decision in Speight Famly Partnership, LLLP v. Gty of Col orado

Springs, 131 P.3d 1136 (Colo. App. 2005), which determ ned that
House Bill 03-1288 operates only prospectively. In so doing,
the court incorporates the reasoning set forth in the conpanion

case of City of Colorado Springs v. Powell and Gty of Longnont

v. Henry-Hobbs, decided today, and it holds that the

nodi fications and additions to the Col orado Governnental |munity
Act, as set forth in House Bill 03-1288, do not apply in
resolving the rights and liabilities at issue in the instant

[itigation.
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CHI EF JUSTI CE MULLARKEY delivered the Opinion of the Court.
JUSTICE EID concurs in part and specially concurs in part.
JUSTI CE COATS joins in the concurrence in part and the specia
concurrence in part.




We granted certiorari in this governnental immunity case to

review the court of appeals’ decision in Speight Famly

Partnership, LLLP v. Cty of Colorado Springs, 131 P.3d 1136

(Col 0. App. 2005). In that decision, the court of appeals
determ ned that House Bill 03-1288 operates only prospectively.
We now affirm and incorporate the reasoning set forth in the

conpani on case of Gty of Colorado Springs v. Powell and Cty of

Longnont v. Henry-Hobbs, decided today, and we hold that the

nodi fi cations and additions to the Col orado Governnent al
| Mmunity Act, as set forth in House Bill 03-1288, do not apply
inresolving the rights and liabilities at issue in the instant
[itigation.

l.

Respondents, the Speight Fam |y Partnership, LLLP, and the
Greenview Trust (collectively “Property Oamers”), own properties
abutting Fountain Creek in the Cty of Fountain and in Pueblo
County, respectively. The Property Omers brought suit against
the Gty of Colorado Springs and the Board of County
Comm ssioners of the County of El Paso (collectively “City”) for
injuries sustained fromthe flooding of Fountain Creek, a
natural watercourse.

The Property Owmers allege that three separate rain storns
in the spring and sunmer of 1999 caused flows in Fountain Creek

to increase, resulting in flooding damage to their properties.



They mai ntain that storm drai nage systens operated and

mai ntai ned by the City contributed to increased flows in
Fountain Creek during these storns, as did the Cty’s discharges
of inported water into Fountain Creek by way of the Cty’'s
wastewater treatnment plant. As a result, they claim the water
fl ow ng through Fountain Creek constituted the operation and

mai nt enance of a stormsewer systemor a water-sewer system

whi ch constituted dangerous conditions for which the Gty is

l'i abl e.

In 2001, the Gty noved to dismss the Property Omers’
conplaint, arguing in part that their clains were barred because
the Gty was protected by sovereign imunity conferred by the
Col orado Governnental Immunity Act (“CEA’), sections 24-10-101
to -120, C R S. (2001). However, the trial court denied the
Cty s notion in July 2001, explaining that the Cty' s immunity
was wai ved pursuant to C3 A excepti ons.

Two years later, on July 1, 2003, House Bill 03-1288 (“H. B
1288") took effect. H B. 1288 was enacted after nenbers of the
Ceneral Assenbly had voi ced consi derabl e concern about this

court’s decisions in Gty of Colorado Springs v. Powell, 48 P. 3d

561 (Col o. 2002), and Cty of Longnont v. Henry-Hobbs, 50 P.3d

906 (Colo. 2002). See ch. 182, § 24-10-103(5.5), (5.7), 2003
Col 0. Sess. Laws, 1343-44. Accordingly, H B. 1288 re-defined

“public sanitation facility” and “public water facility” to



expressly exclude fromwaiver of imunity “a natural watercourse
even i f dammed, channelized, or used for transporting donestic
wat er supplies.” H B. 1288, § 2 (5.7).

Fol | owi ng passage of H B. 1288, the Cty again noved the
court to dismss for |ack of subject matter jurisdiction. The
trial court denied the notion, reasoning that H B. 1288 di d not
apply retroactively. On appeal, the case was consolidated with

Powell v. Cty of Colorado Springs, 131 P.3d 1129 (Col 0. App.

2005), and Henry-Hobbs v. Gty of Longnont, No. 03CA2187, slip

op. at 1 (Colo. App. Sept. 8, 2005), for oral argunent, and the
trial court’s decision was affirned in a published opinion.

Spei ght Fam |y Partnership, LLLP v. City of Col orado Springs,

131 P.3d 1136 (Col o. App. 2005). The court of appeals concl uded
t hat because H.B. 1288 was intended to act only prospectively,
it does not affect the case at bar because the all eged w ongful
acts and damages occurred prior to the statute’'s effective date.
We now affirmthe court of appeals’ rulings.

.

We held in Gty of Colorado Springs v. Powell and Cty of

Longnont v. Henry-Hobbs, al so announced today, that H B. 1288

operates only prospectively because it operates as a change to
existing law, rather than a clarification of it. -- P.3d --,
No. 05SC743, No. 05SC746 (Colo. 2007). W assess the case

before us by applying the analysis fully set forth in Powell and




Henry- Hobbs, in which we |ooked to the |egislative history,

consi dered the | anguage used by the CGeneral Assenbly, and
assessed whet her the provision was anbi guous before it was
anended. After considering these factors, we determ ned that
the presunption of prospectivity had not been overcone, and that
H B. 1288 nust be regarded as effective only as to those
transactions or acts occurring after July 1, 2003, the date on
which H B. 1288 took effect.

We now affirmthe court of appeals’ judgnent that H B. 1288
does not operate retroactively. Accordingly, it has no
application to this case, or cases such as this one, where the

all eged tort occurred prior to the anendnent’s effective date.



JUSTICE EID, concurring in part and specially concurring in
part.

For the reasons expressed in nmy separate opinion announced

today in Gty of Colorado Springs v. Powell, -- P.3d -- (Colo.

2007), 1 concur in part and specially concur in part with the
court’s opinion in this case.
| am authorized to state that JUSTICE COATS joins in this

opi nion concurring in part and specially concurring in part.



