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In these cases, the Col orado Suprene Court determ nes the
Cities are not inmmune fromliability under the Col orado
Governnmental I nmunity Act for deaths of children which occurred
in separate 1997 accidents at nunicipal sanitation facilities.
The court holds that an amendnent to the Col orado Governnent al
| munity Act, enacted by House Bill 03-1288, operates only
prospectively and thus does not apply in determning the rights
and liabilities at issue in cases, such as these, that arose
before July 1, 2003, the effective date of the act. Therefore,
the court affirns the court of appeals’ rulings in Powell wv.

City of Colorado Springs, 131 P.3d 1129 (Col o. App. 2005), and

Henry- Hobbs v. City of Longnont, No. 03CA2187, slip op. at 1

(Col 0. App. Sept. 8, 2005).
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We granted certiorari in these cases to review the court of
appeal s’ determ nation that House Bill 03-1288 operates only
prospectively. The bill anmended the exenption fromliability in
t he Col orado Governnental Immunity Act regarding sanitation
facilities of governnental entities. W affirmthe court of
appeal s and hold that House Bill 03-1288 does not apply in
determning the rights and liabilities at issue in cases arising
before the effective date of the act, July 1, 2003.

Specifically, the new | aw does not apply to the pending
[itigation brought by Valerie Powell on her own behal f, as well
as on behal f of her sons, James Powel| and Steven Powel |,
deceased, against the Cty of Colorado Springs. Likew se, House
Bill 03-1288 does not apply in the wongful death action brought
by Judith Henry-Hobbs against the Gty of Longnont follow ng the
death of her son, M chael Henry.

| . Facts and Procedural History

On August 4, 1997, twelve-year-old Janes Powell and five-
year-old Steven Powell fell into a stormwater drainage ditch
by which they had been playing. Wile Janes was able to pul
hinself fromthe swollen waters of the ditch, Steven was not;
his body was | ater found downstream Under simlarly tragic
ci rcunst ances, on August 13, 1997, ten-year-old M chael Henry
drowned in a Longnont irrigation ditch while he was tubing in

the spillway. The facts of each accident are described in nore



detail in our earlier opinions, which are cited and di scussed
later in this opinion.

Val erie Powell (“Powell”) filed suit against the Cty of

Col orado Springs and N. S. Properties, owner of the property,
asserting negligent operation and mai ntenance of the ditch and
alleging the ditch constituted a dangerous condition.
Meanwhi | e, Judith Henry-Hobbs (“Henry-Hobbs”), nother of M chael
Henry, brought a separate wongful death action against the City
of Longnont, which owned shares in the ditch and maintai ned the
spil lway pursuant to an agreenent with the ditch’s owner.

Both the City of Colorado Springs and the City of Longnont
(“Petitioners”) filed notions to dismss in these cases,
chal l enging the jurisdiction of the respective courts and
claimng imunity under the Col orado Governnental |munity Act
(“C@A"), sections 24-10-101 to -120, CR S. (2001). Powell and
Henry- Hobbs, however, each clainmed the relevant ditch
constituted a “sanitation facility” under section 24-10-106,
whi ch wai ves sovereign immunity for tort clainms arising fromthe
operation and mai ntenance of a public sanitation facility or a
dangerous condition of the facility. Both trial courts denied
the notions to dismss, concluding there were sufficient
all egations in the conplaints to provide the courts with subject

matter jurisdiction.



These rulings were affirnmed on interlocutory appeal by the

court of appeals and again by this court. Powell v. Gty of

Col orado Springs, 25 P.3d 1266 (Col 0. App. 2000), aff’'d Gty of

Col orado Springs v. Powell, 48 P.3d 561 (Col o. 2002) (“Powel |

1”); Henry-Hobbs v. Gty of Longnont, 26 P.3d 533 (Col o. App.

2001), aff'd Cty of Longnont v. Henry-Hobbs, 50 P.3d 906 (Col o.

2002) (“Henry-Hobbs 1”). In Powell I, we held that a drainage

ditch qualified as a “sanitation facility” under the CGA W

echoed this ruling two weeks later in Henry-Hobbs |, in which we

determned that the irrigation ditch at issue constituted a
sanitation facility for the purposes of the CA A because the
city used the ditch as part of its storm drai nage system
Because the operation of “sanitation facilities” is not accorded
protection from governnental imunity under the CA A we
concluded in both cases the Petitioners were subject to suit.

In response to these two decisions, the General Assenbly
passed House Bill 03-1288 (“H. B. 1288”), which adds new
definitions under the CA A  See ch. 182, § 24-10-103(5.5), 2003
Col 0. Sess. Laws, 1343-44. As pertinent here, H B. 1288 defines
“public sanitation facility” as “structures and rel ated
apparatus used in the collection, treatnent, or disposition of
sewage or industrial wastes of a liquid nature that is operated
and mai ntained by a public entity.” H B. 1288, 8§ 5.5. Mire

salient, the legislation lists a nunber of itenms excluded from



the definition of “public sanitation facility,” including
natural watercourses and drai nage ditches. This definition of
“public sanitation facility” directly countermands the

definition supplied in Powell | and Henry-Hobbs |I. By its

terms, H B. 1288 took effect on July 1, 2003. See ch. 182,
§ 24-10-103, 2003 Col 0. Sess. Laws, 1344.

Shortly follow ng passage of H B. 1288, Petitioners filed
new notions to dismss in their respective cases, arguing that
the new y-adopted | egislation applies retroactively by excl udi ng
storm wat er drainage ditches fromthe definition of “public
sanitation facilities” and therefore bestows i munity on
Petitioners. Both trial courts agreed and granted Petitioners’
nmotions. Powell and Henry-Hobbs appeal ed, and their cases were
consol i dated before the court of appeals for oral argunent. In
a published opinion, the court of appeals reversed the trial

court decision. Powell v. City of Colorado Springs, 131 P.3d

1129 (Col 0. App. 2005). That day, the same division of the
court of appeals issued an opinion concerning the sane | egal

issue in Henry-Hobbs v. Cty of Longnont, No. 03CA2187, slip op.

at 1 (Colo. App. Sept. 8, 2005), relying on the anal ysis set

forth in Powell and reaching the sane result. W now affirmthe

court of appeals’ conclusion that H B. 1288 applies only

prospectively.



1. Retroactivity Analysis
Absent legislative intent to the contrary, we presune a

statute operates prospectively. In re Estate of DeWtt, 54 P.3d

849, 854 (Colo. 2002); Coffrman v. State Farm Mut. Auto. Ins.

Co., 884 P.2d 275, 279 (Colo. 1994); Ficarra v. Dep't of

Regul atory Agencies, Div. of Ins., 849 P.2d 6, 11-12 (Col o.

1993). We nmeke this presunption in accordance with statutory
and common | aw gui dance mandating that unless intent to the
contrary is shown, legislation shall apply only to those
transactions occurring after it takes effect. § 2-4-202, C R S

(2006); Inre Estate of DeWtt, 54 P.3d at 854. This

presunption is rooted in policy considerations, nanely the
notion of fair play and the desire to pronote stability in the
I aw.

As a corollary, retroactive application of a statute is
generally frowned upon by both common | aw and statute. Ficarra,
849 P.2d at 11. A statute is considered retroactive if it
applies to transactions that have already occurred or to rights
and obligations that existed before its effective date. Id.

Al t hough di sfavored, retroactive changes in the case |aw are
permtted, and the retroactive application of a statute is not
necessarily unconstitutional. Only “retrospective” |egislation
is constitutionally prohibited. Colo. Const. art |1, § 11

(prohibiting the General Assenbly from passing retrospective




| egi sl ation) (enphasis added); People v. D.K B., 843 P.2d 1326,

1332 (Col 0. 1993).

A statute is retrospective if it “takes away or inpairs
vested rights acquired under existing |aws, or creates a new
obligation, inposes a new duty, or attaches a new disability, in
respect to transactions or considerations already past.” Inre

Estate of DeWtt, 54 P.3d at 854 (quoting Denver S. Park & Pac.

Ry. Co. v. Wodward, 4 Colo. 162, 167 (1878)). This

proscription is intended to prevent the unfairness that would
ot herwi se result from changi ng the consequences of an act after

that act has occurred. Van Sickle v. Boyes, 797 P.2d 1267, 1271

(Col 0. 1990).
In assessing a statute under the retrospectivity provision
of our constitution, we utilize a two-step inquiry. Cty of

Greenwood Village v. Petitioners for Proposed City of

Centennial, 3 P.3d 427, 444 (Colo. 2000). First, we nust
determ ne whet her the General Assenbly intended the chall enged
statute to operate retroactively. 1d. Second, if we ascertain
that the CGeneral Assenbly intended retroactivity, we then
determ ne whether the challenged statute is unconstitutionally
retrospective. |d.

After reviewing the relevant facts and procedure in the

cases now before us, however, we determ ne that the Genera

Assenbly did not intend H. B. 1288 to be applied retroactively.



Based on this determ nation, we need not address whether
application of H B. 1288 to the facts of these two cases would
be constitutionally retroactive or inperm ssibly retrospective.
I11. Legislative Intent
Petitioners argue that H B. 1288 was not a change to the
existing law but nerely a clarification of it and, as such, H B
1288 may be relied upon to determ ne what rights and inmunities

exi st under the original act. See Acad. of Charter Schs. v.

Adanms County Sch. Dist. No. 12, 32 P.3d 456, 464 (Colo. 2001):

Peopl e v. Covington, 19 P.3d 15, 21 (Colo. 2001); 1A Norman

Singer, Sutherland Statutory Construction, section 22.30, at 268

(5th ed. 1992).
A |l egislative anendnent either clarifies or changes
existing law, and we presune that by amending the | aw the

| egi sl ature has intended to change it. Acad. of Charter Schs.,

32 P.3d at 464; Corsentino v. Cordova, 4 P.3d 1082, 1091 (Col o.

2000); Dougl as County Bd. of Equalization v. Fid. Castle Pines,

Ltd., 890 P.2d 119, 125 (Colo. 1995). This presunption can be
rebutted, however, by a showi ng that the |egislature neant only
to clarify an anbiguity in the statute by anending it. Acad. of

Charter Schs., 32 P.3d at 464. To distinguish between a change

and a clarification, we enploy a three-pronged anal ysis by
| ooking to the |l egislative history surroundi ng the anmendnent,

considering the plain | anguage used by the General Assenbly, and



assessi ng whet her the provision was anbi guous before it was
amended. 1d. In so doing, we find there is no evidence of
| egislative intent that H B. 1288 apply retroactively.
A. The Statutory Language
Section 1 of H B. 1288 contains a |egislative declaration,
rel evant portions of which state as foll ows:

[1] (a) The Col orado suprenme court has recently deci ded
two cases, City of Longnont v. Henry-Hobbs, 50 P.3d
906 (Col o. 2002) and City of Col orado Springs v.
Powel I, 48 P.3d 561 (Colo. 2002), in which key terns
in the “Col orado Governnmental Inmunity Act,” article
10 of title 24, Colorado Revised Statutes, were
interpreted in a manner that may significantly expand
the potential liability of governnental entities
providing utility services to the public. (b) The
state and its political subdivisions provide essenti al
public services and functions, and the increased | egal
l[iability that may result fromthe Henry-Hobbs and
Powel | deci sions poses the danger of disrupting or
maki ng prohibitively expensive the provision of such
services and functions. (c) As a result of these
court decisions, nodifications of, and additions to,
the definitions contained in the “Col orado
Governnental Imunity Act” are necessary to clarify
the intent of the general assenbly in adopting the
Act. [2] The general assenbly therefore finds it
necessary to nodify the definitions of “dangerous
condition” and “operation” contained in the “Col orado
Governnmental Inmmunity Act” and to add new definitions
of “mai ntenance,” “public sanitation facility,” and
“public water facility” to the Act.

(Enphasi s added).
Section 2 of H B. 1288 adds new definitions for “public
sanitation facility,” “public water facility,” and

“mai nt enance,” while nodifying existing definitions of

10



“operation” and “dangerous condition.” And section 3 sinply
provides that the legislation “shall take effect July 1, 2003.”
Just as the court of appeals concluded, we too see no
| anguage in the statute that overcones the presunption that the

General Assenbly intended the legislation to take prospective
effect. As Petitioners enphasize, the |egislative declaration
does express a desire to “clarify” the intent of the CGeneral
Assenbly in adopting the Act. However, the declaration al so
refers to the “nodifications of, and additions to” the C3A
definitions that are made by the anendnent. This | anguage
suggests a legislative recognition that the anmendnent creates
substantive changes to the law. In such cases, we nust find the
| egi sl ati on operates prospectively unless the intent for

retroactivity is clear. Acad. of Charter Schs., 32 P.3d at 466.

Further, H B. 1288 articul ates |egislative concern that the

Powel | | and Henry-Hobbs | decisions “may significantly expand
the potential liability of governnental entities,” which “my
result” in increased legal liability and disruption of the

provi sion of key governnental services. These phrases, couched
in ternms of possibilities, are predictions about the broader

consequences of the application of the Powell | and Henry-Hobbs

| decisions to future litigation, not about the actual results

of these individual cases.

11



Equally relevant is what the statute does not say: nowhere
does H. B. 1288 specify that its nodifications or additions ought
to be applied retroactively. Legislation my only be applied
retroactively if the legislature clearly so intends. Coff man,
884 P.2d at 279. Wil e express |anguage of retroactive
application is not required for this court to find a |legislative
intent of retroactivity, Ficarra, 849 P.2d at 14, certainly the
nmost efficient and obvi ous manner of communi cating such a desire
is for the legislature to state its intent that the new | aw have
retroactive application. Accordingly, we consider as one factor
in our analysis here the |legislature’s decision to omt |anguage

maki ng such an alleged intent explicit. See Z.J. Gfts D 2,

L.L.C v. Gty of Aurora, 93 P.3d 633, 641-42 (Colo. App. 2004)

(declining to attribute intent of retroactive application
because statutory | anguage did not state anmendnent was to be
applied retroactively).

Taken as a whole, the | anguage of H B. 1288, on its face,
does not suffice to overcone the presunption of prospectivity
that we nust enploy. Under these facts, the nmere invocation of
the word “clarify” cannot counteract the | anguage in H B. 1288
that recogni zes nodifications and additions to the existing
statute were necessary, that expresses concern regarding future

application of Powell | and Henry-Hobbs I, and that omts any

clear statenent of retroactive intent.

12



B. Legislative History

The legislative history surrounding H B. 1288 is simlarly
unclear as to retroactivity. Accordingly, it does nothing to
assist Petitioners in overcomng the presunptive hurdl e of
prospective application.

Statenents nmade with respect to H B. 1288 in hearings
before both the House and Senate Conm ttees reveal no concl usive
intent. See Hearings on H B. 03-1288 before the House Commttee
on Judiciary, 64th General Assenbly, 1st Session (Feb. 13, 2003);
Hearings on H B. 03-1288 before the Senate Conmttee on
Judiciary, 64th CGeneral Assenbly, 1st Session (Mar. 5, 2003).

As an initial matter, no explicit nmention was made regardi ng the
i ntended application of the bill to the cases before us today.

QO her statenents hinting at intent worked at cross-purposes. On
one hand, Representative Matt Smth, one of H B. 1288's
sponsors, specifically referred to what “was originally

i ntended,” and he stated that H B. 1288 does not create

governmental inmmunity but rather defines terns as they were

13



“intended some time ago.”?

Conversely, w tness David Brougham

testified that the bill seeks to “redefine[]” terns “to conport

wi th what the experts say a sanitation facility neans . . . .7
The general tenor of the comments, however, offers a snal

wi ndow of insight into the notivation behind the |egislation and

supports our conclusion that the |egislation was excl usively

forward-| ooki ng. Sponsors and w tnesses alike repeatedly

articulated their concern that, with the rulings in Powell | and
Henry- Hobbs |, “local governments wll face liability or
potential liability for every instance where there’ s drainage,”

and that the cases “open[ed] up a whole new world of potenti al
l[tability,” which “greatly nultiplies the nunber of instances
and the types of situations in which [local governnents] would
no |l onger be immune to suits.” These coments suggest that
passage of H. B. 1288 was intended to address perceived future
ills rather than to affect the parties involved in the cases

that led to this court’s prior rulings.

! Petitioners inply that the 2003 General Assenbly not only knew
the intent of the 1971 legislature in passing the CAd A but that
its understanding of the terns at issue aligned wwth the 1971
interpretation, which renders H B. 1288 a nere clarification.
The court of appeals voiced skepticismthat such | egislative
decl arations of prior intent following a significant |apse of
tinme could be relied upon. For our purposes, however, we note
that such declarations carry weight but are by no neans
controlling. See People v. Holland, 708 P.2d 119, 120-21 (Col o.
1985).

14



Powel | s and Henry-Hobbs’s argunent that H B. 1288 is a
change, not a clarification, to existing lawis also buttressed
by the fact that, even prior to Powell |, the court of appeals
had i ssued several opinions interpreting the phrase “sanitation

facility” without triggering |legislative action. See Scott v.

Cty of Geeley, 931 P.2d 525, 528 (Colo. App. 1996) (holding

t hat operation and mai ntenance of storm sewer was W thin neaning
of “public water facility” or “sanitation facility”); Smth v.

Town of Estes Park, 944 P.2d 571, 574 (Col o. App. 1996)

(determ ning that cross-pan of stormwater drai nage systemwas a

“sanitation facility” wwthin CGA); Burnworth v. Adans County,

826 P.2d 368, 370 (Colo. App. 1991) (ruling stormdrainage
facility constituted a “sanitation facility” under CGA).

We regard the General Assenbly’s decision not to alter the
definition of “sanitation facility” follow ng these cases — even
though it made several other amendnents to the CA A after these
deci sions - as evidence of its acqui escence to the judicial

construction of the terns in those opinions. See Rauschenberger

v. Radetsky, 745 P.2d 640, 643 (Colo. 1987) (“Wen a statute is

anmended, the judicial construction previously placed upon the
statute i s deened approved by the General Assenbly to the extent

that the provision remains unchanged.”); Tonpkins v. DelLeon, 197

Col 0. 569, 571, 595 P.2d 242, 243-44 (1979) (holding that where

| egi sl ature amends statute and does not change section

15



previously interpreted by settled construction, it is presuned
the legislature agrees with the judicial construction). Because
the General Assenbly’s failure to address these cases in
subsequent anendnents weighs in favor of inferring it assented
to them we cannot adopt Petitioners’ interpretation of H B
1288 as a clarification of existing |aw

Utimately, the legislative history is inconclusive. The
| egi sl ative declaration characterizes H B. 1288 as a
clarification of existing |law, and one sponsor clainmed that H B
1288 nerely codifies the original intention of the 1971
| egislature in passing the CG@ A However, other comments throw
this claiminto doubt. Mbreover, the existence of appellate
cases interpreting a “sanitation facility” as enconpassing a
stormdrainage facility - and the legislature’ s inaction in
addressing these interpretations — adds to the evidence that
Petitioners have failed to neet their burden of rebutting the
presunption that H B. 1288 constituted a change to substantive
law, rather than a clarification of it.

C. Anbiguity Prior to the Amendnent

Finally, we consider whether the termaddressed in H B
1288 and at issue here, “sanitation facility,” was anbi guous
prior to the adoption of H B. 1288 in order to determine if H B

1288 clarifies or changes the CG3 A

16



As di scussed above, we note as an initial matter that the
court of appeals interpreted the term*®“sanitation facility” on
several occasions well before we considered the question in
Powell |I. In Burnworth, the court of appeals concluded that the
sanitation facility exception of the CE A included the operation
and mai ntenance of a stormdrain. 826 P.2d at 370. Later, the
court of appeals held that an injury froma storm sewer and an
injury fromice accunulation in part of a storm sewer drainage
systemwere within the anbit of the sanitation facility

exception. Scott, 931 P.2d at 528; Smth, 944 P.2d at 574.

These decisions, in conjunction with the General Assenbly’s
inaction in addressing the interpretations therein, lead us to
t he conclusion that there was no anmbiguity regarding the
definition of “sanitation facility” even before we issued Powel |
1.

But were we to find anbiguity existed followi ng the court
of appeal s’ decisions, certainly that anbiguity was put to rest
when we issued Powell I. In Powell I, we construed the CG A and
the term“sanitation facility” to conclude that a drai nage
ditch, built by and for the city to accommbdate storm water
runoff, clearly fits the broad definition of “sanitation
facility.” 48 P.3d at 565. Qur construction of this term

rendered it unanbi guous, because the decision |lent the phrase a

defined, plain nmeaning not reasonably susceptible to different

17



interpretations. See Colo. Water Conservation Bd. v. Upper

@unni son River Water Conservancy Dist., 109 P.3d 585, 599 (Col o.

2005). Thus, while the CGeneral Assenbly was and is free to
di sagree with and correct our interpretation of this |egislative
phrase, there can be no doubt that H B. 1288, directed at

responding to our decisions in Powell | and Henry-Hobbs I

affirmatively changed, rather than clarified, the settled
definition established in those deci sions.
I V. Concl usion

In sum we hold that Petitioners have not overcone the
presunption of prospectivity we nust enploy in determning
whet her the General Assenbly intended H B. 1288 to apply
retroactively to these cases. Neither the | anguage of the
statute, its legislative history, nor the definition of the term
in use prior to the adoption of H B. 1288 supports Petitioners’
contention that the General Assenbly clearly intended H B. 1288
to take retroactive effect. Accordingly, we affirmthe court of
appeal s’ conclusion that H B. 1288 operates only prospectively

and that the definitions supplied in Powell | and Henry-Hobbs |

must be used to resolve the cases before us.

18



JUSTICE EID, concurring in part and specially concurring in
part.

| agree with the majority that there is nothing in the
| anguage of H.B. 1288 that overconmes the presunption in favor of
prospective application of statutory changes. Mj. op. at 11-
12. For ne, the case ends there: H B. 1288 is prospective in
nature and does not apply to pending cases |ike the one before
us. The mpjority goes on, however, to exam ne the |legislative
hi story surroundi ng the passage of H B. 1288 in order to
determine if there is anything there “to assist Petitioners in
overcom ng the presunptive hurdle of prospective application.”
Id. at 13. The mmjority’ s analysis suggests that if the
Petitioners were able to denonstrate that the | egislative
hi story supports retroactive application, they mght prevail on
the point -- despite the statutory | anguage. The ngjority’s
approach is problematic, however, because as judges we are
tasked wth interpreting statutory |anguage, not the views of

i ndi vidual |egislators or witnesses. See, e.g., United States

v. Wltberger, 18 U S. (5 Weat.) 76, 95 (1820) (“The intention

of the legislature is to be collected fromthe words they
enpl oy.”) (opinion of Marshall, C J.).

The pitfalls of interpreting legislative history are well
illustrated by the majority’s opinion today. The majority

points to statenents of the bill’s sponsor, Representative Matt



Smth, essentially “clainfing] that H B. 1288 nerely codifie[d]
the original intention of the 1971 |legislature in passing the
[ Col orado Governnental |mmunity Act].” M. op. at 16. See

also id. at 13-14 (detailing statenents). Representative

Smth s statenents, according to the majority, would support a
finding of retroactivity because they suggest that the

| egislature was sinply restoring the statutory |anguage to what
it nmeant before we intervened with our interpretation of it in

Powel|l | and Henry-Hobbs |I. See id. at 13-14, 16. The majority

then points to a statenent by David Brougham a w tness before

t he House Judiciary Commttee, in which he describes H B. 1288
as “redefin[ing]” the statutory |anguage; the najority suggests
that his use of the term*“redefin[e]” denonstrates that the

| egi sl ati on was understood to be making a change in the law, a
factor supporting prospectivity. 1d. at 13-14. The mjority
concludes fromthese and ot her passages that the |egislative
history is at “cross-purposes” and is ultimately “inconcl usive.”
ld. at 13, 16.

But why make that conclusion? Wy wouldn’'t Representative
Smth's statenents -- statenents by the bill’s sponsor that are
nore conplete and specific to the point -- prevail over a
W tness’ use of the term“redefine”? |ndeed, M. Broughanis
testinmony, when read in context, would seemto support rather

than underm ne Petitioners’ retroactivity argunent. After all,



M . Brougham represented one of the Petitioners, the Gty of

Longnont, in Henry-Hobbs | and continues that representation

before us today. In a passage not identified by the majority,

M. Broughamtestified that H B. 1288 woul d take Col orado | aw

“back to square one” -- that is, back to M. Broughanm s view of
Col orado law prior to this court’s decisions in Powell | and
Henry-Hobbs I. To M. Brougham it was our decisions that

changed the law, not H B. 1288. 1In the end, this case
denonstrates that legislative history raises nore interpretive
guestions than it answers.

Aside from pointing out the perils of interpreting
| egislative history, | wite separately to note that the
rati onal e adopted by the majority today is far narrower than
t hat adopted by the court of appeals below. The court of
appeal s began by enploying the sane anal ysis adopted by the
majority today and arrived at the sanme conclusion -- that H B
1288 is prospective in operation. However, it then went on to
di scuss, at length, its concern that any other conclusion would
rai se “grave constitutional issues” involving separation of

powers. Powell v. Gty of Colorado Springs, 131 P.3d 1129,

1134-35 (Col 0. App. 2005). Wile the majority does not address
this portion of the court of appeals’ decision, its silence
shoul d be interpreted not as an endorsenent of the court of

appeal s’ analysis, but rather as a decision to | eave the



separation of powers questions for another day. Wth this
understanding, | join the magjority’s opinion with the exception
of Section IIl B

| am authorized to state that JUSTICE COATS joins in this

opi nion concurring in part and specially concurring in part.



