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In these three consolidated workers’ conpensation cases,
the supreme court considers whether the cost of health
i nsurance, cal cul ated as the anmount that the clai mant woul d pay
to obtain the coverage provided by the enpl oyer under the
contract of enploynent, is to be included in the cal cul ati on of
the claimant’ s “average weekly wage” if the clai mant does not
purchase health insurance after his or her enploynent is
termnated. At the admnistrative |evel, the enpl oyees in these
cases were denied health insurance benefits as part of their
aver age weekly wage because they did not, in fact, purchase
continuing health insurance coverage after their enploynent was
termnated. The court of appeals reversed the adm nistrative
deci sions and determned that a claimant’s average weekly wage

must include the anount of the claimant’s cost of continuing an
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enpl oyer’ s group health i nsurance plan regardl ess of whether the
clai mant actually purchased the insurance.

The suprenme court affirns Industrial CaimAppeals Ofice

v. Ray, 124 P.3d 891 (Colo. App. 2005), and two unpublished

deci sions by the court of appeals, Industrial C aimAppeals

Ofice v. Marsh, No. 05SC652, and Industrial C aimAppeals

Ofice v. Ashnore, No. 05SC757. It rejects the enployers’

argunent both as unsupported by the statute and its |egislative
hi story, and as contrary to the purposes of the 1989 anendnent.
The suprenme court holds that section 8-40-216(19)(b) of the

Wor kers’ Conpensation Act does not require claimants who | ose
their jobs to purchase continuing or converted health insurance
under COBRA in order for the benefit of health insurance to be
included in the enpl oyee’s average weekly wage. Resolving a
split in the decisions of the court of appeals, the suprene

court overrules Mdboe v. Industrial CaimAppeals Ofice, 88

P.3d 643 (Col 0. App. 2003), to the extent that it is

i nconsistent with this opinion.
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| . Introduction
We consolidated three workers’ conpensation cases deci ded
by the court of appeals for purposes of this opinion: Ray v.

I ndustrial Cl aimAppeals Ofice, 124 P.3d 891 (Col o. App. 2005);

Marsh v. Industrial CaimAppeals Ofice, No. 04CA0911 (Col o.

App. Aug. 4, 2005) (not selected for publication); and Ashnore

v. Industrial C aimAppeals Ofice, No. 04CA1870 (Col o. App.

July 21, 2005) (not selected for publication). Al involve
enpl oyees who suffered conpensable on-the-job injuries and
subsequently had their enploynent term nated. Each enpl oyer
provi ded health insurance as an enpl oyee benefit. At issue is
whet her the cost of health insurance, cal cul ated as the anount
that the claimant would pay to obtain the coverage provided by
t he enpl oyer under the contract of enploynent, is to be included
in the calculation of the claimant’s average weekly wage if the
cl ai mant does not purchase health insurance after his or her
enpl oynent is term nated.

The court of appeals held in Ray that a clainmant’s average
weekly wage nust include the anobunt of the claimant’s cost of
continuing an enployer’s group health insurance plan regardl ess
of whether the claimant actually purchased the insurance. Ray,
124 P.3d at 894-95. Simlarly, the court of appeals held that

t he average weekly wage nust include the anmount of a claimant’s



cost of conversion to a simlar or |lesser plan at the expiration
of the allowed termof continuing coverage. |d.

We granted certiorari to resolve an apparent conflict
between the court of appeals’ decision in Ray and anot her

deci sion by the court of appeals in Mdboe v. Industrial Caim

Appeals Ofice, 88 P.3d 643 (Colo. App. 2003). W affirmRay

and hold that the actual purchase of health insurance is not
required in order for the cost of such benefits to be included
in the calculation of a clainmant’s average weekly wage. W al so

overrule Mdboe to the extent that it is inconsistent with this

opi ni on.
I'l. Facts

Carnell Ray was injured on the job while driving a noving
van for New Wrld Van Lines. Ray sustained serious head
injuries, including frontal brain damage. New World Van Lines
filed a general adm ssion of liability for tenporary total
disability benefits, and shortly thereafter, Ray was term nated
fromhis enployment. Ray was subsequently notified that he
coul d continue his enployer’s group health insurance coverage
pursuant to the Consolidated Omi bus Budget Reconciliation Act
of 1985 (“COBRA’), 42 U S.C. § 300bb-1 (2006), by paying $602. 75
per nmonth. Although initially Ray elected to continue his
heal th i nsurance coverage, he did not actually make the paynment

required to purchase coverage.



Ray contended at a hearing before an admnistrative | aw
judge (“ALJ”) that the calculation of his average weekly wage
shoul d include the cost of health insurance benefits despite his
failure to pay it. The ALJ denied the request to include the
cost of the benefits in the calculation of the average weekly
wage and, on review, the Industrial CaimAppeals Ofice
(“I1CAO") affirmed. The court of appeals reversed the decision
of the I1CAQ, holding that the plain and ordinary neaning of the
statute defining “wages” requires the ALJ to add the cost of
health insurance to the determ nation of a claimnt’s average
weekly wage, regardl ess of actual purchase. Ray, 124 P.3d at
894- 95.

Simlar to Ray, claimants Jodie Marsh and Chris Ashnore
suffered on-the-job conpensable injuries, and |ike Ray, they did
not actually purchase continuing health care coverage. Jodie
Marsh was enployed as a certified nursing aide at Sunnyrest
Health Care, where she suffered an injury to her back. After
Marsh’ s conditi on worsened and she was no | onger able to work,
Sunnyrest discontinued her wages and health insurance benefits.
Sunnyrest advised Marsh of her right to continue coverage under
COBRA, but Marsh chose not to continue her coverage under COBRA
or to purchase substitute health insurance.

Marsh filed a claimfor workers’ conpensation benefits.

Cal cul ating her tenporary total disability benefits, the parties



agreed that Marsh’s average weekly wage was $470.51, and if she
had conti nued her health insurance under COBRA, her average
weekl y wage woul d have been $567.59. The ALJ ruled that Marsh’'s
aver age weekly wage should not include the cost of continuing
heal th i nsurance because she did not actually incur that cost.
On review, the ICAO affirnmed the ALJ. The court of appeals
reversed the ICAOin light of Ray, and remanded with directions
to recal culate Marsh’'s benefits to include the cost of

continuing her health insurance under COBRA. Marsh v. |ndus.

Cl ai m Appeal s O fice, No. 04CA0911 (Colo. App. Aug. 4, 2005)

(not selected for publication).

Chris Ashnore, a fusion-welder for Nu Horizon W ndow
Systens, Inc., sustained an injury to his wist, and his
enpl oynent ended shortly thereafter. |In the dispute over his
wor kers’ conpensation benefits, the ALJ denied Ashnore’s request
to include the cost of continuing the enployer’s group health
i nsurance, $350 per nonth, in his average weekly wage. The ALJ
rul ed that the continuation cost could not be included because
Ashnore did not actually purchase continuing insurance.

On appeal, the 1CAO affirnmed the ALJ's holding. The court
of appeals, relying on its decision in Ray, reversed the ICAO s
determ nation of the average weekly wage that excluded the cost
of continuing health insurance, remanding the case with

directions to recal cul ate the average weekly wage in accordance



with its decision. Ashnore v. Indus. C aimAppeals Ofice, No.

04CA1870 (Col o. App. July 21, 2005) (not selected for
publ i cati on).

In all three cases, the | CAO, enployers, and insurance
conpanies (collectively referred to as “enpl oyers”) sought
certiorari review of the court of appeals’ decisions construing
the “wages” statute to include “the anmount of the enpl oyee’s
cost of continuing the enployer’s group health insurance pl an
and, upon term nation of the continuation, the enployee’s cost
of conversion to a simlar or |esser insurance plan,” wthout
requiring the claimant to actually purchase the coverage. See
8§ 8-40-201(19)(b), C R S. (2006) (definitional section of the
Wor kers’ Conpensation Act).

[11. Analysis

Qur anal ysis begins, first, by discussing the evolving
definition of “wages” under the Whrkers Conpensation Act from
the Act’s inception in 1919 to the nost recent “wages” anmendnent
in 1989. Second, we explore the holdings of several cases
interpreting the nmeaning of “wages” before and after the 1989
amendnent. Third, we examine in detail the rationale of M dboe,
88 P.3d at 643, and we find that the enployers’ argunent in Ray

depends on the dicta of Mdboe. Finally, we conclude that the

enpl oyers’ argunent | acks any foundation in either the |anguage

of section 8-40-201(19)(b) or its legislative history, and that



conditioning the inclusion of healthcare benefits in the average
weekly wage on the actual purchase of such benefits would
frustrate the purpose of workers’ conpensati on.

Under Col orado’s Wrkers’ Conpensation Act, the “average
weekly wage” is the key part of the fornula used to cal cul ate
conpensation for injured workers, and it is based upon the
definition of “wages” provided at section 8-40-201(19):

(a) “wages” shall be construed to nean the noney rate
at which the services rendered are reconpensed under
the contract of hire in force at the tine of the
injury, either express or inplied.

(b) The term “wages” shall include the anobunt of the
enpl oyee’ s cost of continuing the enployer’s group
heal th i nsurance plan, and upon term nation of the
continuation, the enployee’ s cost of conversion to a
simlar or |lesser insurance plan, and gratuities
reported to the federal internal revenue service by or
for the worker for purposes of filing federal incone
tax returns and the reasonabl e val ue of board, rent,
housi ng, and | odgi ng recei ved fromthe enpl oyer, the
reasonabl e val ue of which shall by fixed and
determined fromthe facts by the division in each
particul ar case, but shall not include any simlar
advant age or fringe benefit not specifically
enunerated in this subsection (19). |If, after the
injury, the enpl oyer continues to pay any advantage or
fringe benefit specifically enunerated in this
subsection (19), including the cost of health

i nsurance coverage or the cost of the conversion of
such heal th insurance coverage, such advantage or
benefit shall not be included in the determ nation of
t he enpl oyee’ s wages so | ong as the enpl oyer continues
to make such paynent.

8 8-40-201(19) (enphasis added). The underscored | anguage above
i n subsection (b) addresses the inclusion of health insurance

benefits in the average weekly wage.



“Wages,” as statutorily defined, neans the total
conpensati on earned by a worker, including not only the hourly
wage, but also certain enunerated fringe benefits or
“advant ages,” such as gratuities, the reasonabl e val ue of board,
rent, housing, |odging received fromthe enployer, and the
enpl oyee’ s cost of replacenent health insurance. 1d. |In the
context of Ray, injured workers receive sixty-six and two-thirds
percent of their average weekly wage for a specified period of
time for tenporary total disability, section 8-42-105 C R S.
(2006), and tenporary partial disability clains,
section 8-42-106 C.R S. (2006).

The determ nation of the average weekly wage, in turn, is
based on the statutory definition of “wages.” See
8§ 8-40-201(19)(b). However, the legislature nmade significant
changes in the definition in 1989 that are applicable to Ray.
From 1919 until 1989, the Wrkers’ Conpensation Act defined
“wages” as “the noney rate at which the services rendered are
reconpensed under the contract of hire in force at the tinme of
the infjury . . . The term *wages’ shall include the reasonable
val ue of board, rent, housing, |odging, or any other simlar
advant ages received fromthe enployer.” See ch. 67, sec. 4,

8 8-47-101(2), 1989 Col o. Sess. Laws 409, 411. The phrase “or

any other simlar advantages” provided a flexible nmeans for

10



i ncl udi ng enpl oynent benefits not otherw se specified in the
“wages” definition.

Over the years, the court of appeals decided several cases
i nvol ving the neani ng of “wages” under the statute. In one
case, relevant to the cases now before us, the court of appeals
interpreted the “other simlar advantages” | anguage in the
definition to include the value of health and life insurance

provi ded by the enployer. See Mirphy v. Anpex Corp., 703 P.2d

632 (Col o. App. 1985). In another case construing the sane
provi sion, the court of appeals held that the value of health
i nsurance shoul d be nmeasured by the replacenent cost that the
clai mant woul d have to pay, rather than the enployer’s

contribution at the tinme of the injury. See State Conp. Ins.

Auth. v. Smith, 768 P.2d 1256 (Col 0. App. 1988).

The General Assenbly responded to these court of appeals’
deci sions, incorporating themin part, when it anmended the
definition of “wages” in 1989 and specified which fringe
benefits were to be conpensated. See ch. 67, sec. 4,

8 8-47-101(2), 1989 Colo. Sess. Laws 409, 411; ch. 62, sec. 1

8 8-40-201(19), 1990 Colo. Sess. Laws 468, 470. The 1989
anmendnent struck the open-ended phrase, “or any other simlar
advant ages,” and narrowed the benefits available to the clai mant
that could be included in the calculation of the average weekly

wage. However, it codified the court of appeals’ discussion on

11



how to conpensate claimants for the | oss of health insurance by
speci fying that “wages” shall include “the anmount of the
enpl oyee’ s cost of continuing the enployer’s group health
i nsurance plan and, upon term nation of the continuation, the
enpl oyee’ s cost of conversion to a simlar or |esser insurance
plan.” |d. The amendnent also limted the inclusion of health
i nsurance benefits by providing that, so |long as an enpl oyer
continues to pay for an enployee’ s health i nsurance coverage,
such cost will not be included in the cal cul ation of the
enpl oyee’ s wage. 1d.

The 1989 anendnment significantly changed the law. As
di scussed above, fromits inception in 1919, the Wrkers’
Conmpensation Act’s definition of “wages” was witten in broad,
general ternms to include all fringe benefits that were simlar
to the specific benefits enunerated in the statute. Caimants
could rely on the “or other simlar advantages” provision to
successfully seek conpensation for fringe benefits, such as
heal th i nsurance, that were unknown in 1919. By elimnating
that provision, the legislature restricted the workers’ benefits
that could be included in the average weekly wage and |imted
i ncl udabl e benefits to those explicitly set forth in the
statute. Healthcare benefits were the only fringe benefits

specifically added by the 1989 anendnent.

12



The legislative history makes it clear the purpose of the
1989 anmendnent was to define eligible fringe benefits.
Supporters of the anmendnent testified that the “wages” provision
shoul d be anmended to designate exactly which fringe benefits to
i ncorporate. See Hearing on H B. 1322 Before the House Comm on
Agric., Livestock, and Natural Res., 57th Gen. Assenbly, 1st
Reg. Sess. (Tape 89-9, Feb. 8, 1989) (“Hearing on H B. 1322").
Wth respect to health insurance, supporters asserted that the
enpl oyee’ s cost of conversion to a simlar or |esser health
i nsurance plan should be included in the cal culation of the
average weekly wage, but only upon term nation of enployer-
provi ded benefits. See id. The supporters contended that life
i nsurance and 401(k) retirenent benefits should not be included
in the definition of “wages.” 1d. There was no di scussion at
the hearing to the effect that the term nated enpl oyee shoul d be
required to actually purchase health insurance. Id.

At the hearing, the Director of the Division of Labor
enphasi zed a broad equity concern in the workers’ conpensation
schenme where enployers term nate enpl oyer-provided health
i nsurance benefits and enpl oyees are left to find alternative
coverage w thout the benefit of group health insurance rates.

Id. The Director testified that the anendnent would renmedy this

concern by allowi ng the value of simlar or |esser health

13



i nsurance coverage to be included in the average weekly wage.

| d.

The first case construing the anmended “wages” definition

was Schelly v. Industrial CaimAppeals Ofice, 961 P.2d 547

(Colo. App. 1998). In Schelly, the claimant argued that her
wages should include the cost of enployer-paid health care based
on the value provided to her in exchange for services she
rendered to the enployer at the tine of the injury. 1d. at 548.
However, the court of appeals took a different view and held
that the average weekly wage includes the cost to the clai mant
of converting to a simlar or |lesser plan, not the enployer's
cost of health insurance at the tinme of the injury. 1d. at 549.
The court explained its position by observing that section
8-40-201(19) (b) was enacted “to insure that a disabl ed cl ai mant
woul d have access to funds for the purchase of ‘simlar or

| esser’ health insurance regardl ess of whether the cost was nore
or less than the cost of enployer-provided insurance.” |d.

Next, in Humane Society v. Industrial C aimAppeals Ofice,

26 P.3d 546 (Colo. App. 2001), the court of appeals held that
t he average weekly wage should include the entire amount of the
health insurance premumpaid jointly by the enpl oyer and

enpl oyee. 1d. at 547. The claimant in Humane Society paid nore

than half of the insurance premiumto cover both herself and her

dependents. However, the enployer argued that the clainmant’s

14



contribution should not be included in the average weekly wage.
Hol ding for the claimant, the court cited Schelly and reasoned
that the 1989 anendnent was enacted to aneliorate the harsh
consequences to enpl oyees who | ose the advantage of group rates
for health insurance upon term nation of their enployer-provided
benefits, and who are forced to purchase replacenent health

i nsurance at higher individual rates. 1d. at 549. The court
hel d that “had the legislature intended to exclude the cost of

t he enpl oyee's personal contribution . . . it could have done so
by adopting | anguage that only the cost of the enployer's
contribution . . . is included.” |d.

Not wi t hst andi ng Hunane Soci ety and Schelly, the court of

appeals in Mdboe, 88 P.3d at 643, construed the definition of
“wages” to exclude healthcare benefits when an enpl oyer
continued to contribute to the insurance premum The cl ai mant
in Mdboe suffered a substantial injury at work, but he
continued to work for his enployer after the injury. As a
result, the enployer continued to pay its share of the
claimant’ s health insurance premumwhile the claimnt paid his
share. |1d. Wen calculating the claimant’s benefits, the ALJ

concluded that the claimnt’s prem um paynents shoul d be

included in his average weekly wage. However, the | CAO
reversed. It held that when an enpl oyer continues to pay health

i nsurance benefits, the average weekly wage shoul d not include

15



either the enployee’s or the enployer’s contribution to the
heal t h i nsurance prem um because the “wages” statute explicitly
bars such inclusion. Specifically, the ICAOrelied on the |ast
sentence of section 8-40-201(19)(b), which states, “If, after
the injury, the enployer continues to pay . . . the cost of
heal th i nsurance coverage . . . such advantage or benefit shal
not be included in the determ nation of the enployee’s wages so
| ong as the enpl oyer continues to nake such paynent.” § 8-40-
201(19)(b), C R S. (2006).

The court of appeals affirnmed the | CAO s decision. M dboe,
88 P.3d at 645-46. However, its holding was derived fromits
interpretation of the “wages” statute in conparison with COBRA
and the parallel Colorado statute. |d. The court of appeals
rejected the | CAO s reasoni ng because it could “discern no
indication that either the first or |ast sentence [regarding
section 8-40-201(19)(b)] is neant to control over the other.”
Furt hernore, because the court could not determ ne whether
““continuing’ in the first sentence denotes the period of tine
when the enpl oyer still pays its share of the prem uns or that
the statute otherw se expresses a clear requirement that the
enpl oyee’ s costs is always to be included,” the court decided

that it nust examne |egislative history to determ ne the

meani ng of “continuing” and “conversion.” |d. at 645.

16



Under its conception of the “specialized’” neaning of these
terms, and the reference to these terns in various commttee and
fl oor debates on House Bill 1322, the court of appeals held that
t he average weekly wage should include the cost of health
i nsurance only when a clai mant has “conti nued” the enpl oyer’s
coverage at his or her own expense pursuant to COBRA, 42 U S. C
8 300bb-1, or the parallel Colorado provision, section 10-16-

108(1)(e)(l), CRS. (2006). The tension between M dboe and its

predecessors Schelly and Humane Society set the stage for Ray.

I V.
We turn now to the cases before us. In Ray, the majority

relied on Humane Soci ety and Schelly and di stingui shed M dboe.

Ray, 124 P.3d at 894. Review ng the 1989 anendnent to the
definition of “wages” and its legislative history, the Ray court
found no indication that the claimant was required to purchase
health insurance before its cost could be included as a fringe
benefit in calculating the claimant’s average weekly wage. 1d.

The court distingui shed M dboe on the ground that, unlike Ray,

the M dboe clai mant’s enpl oynent had not been term nated.
Rat her, the clai mant remai ned enpl oyed and the enpl oyer
continued to pay its share of the health insurance prem uns.
The Ray mmjority also declined to follow M dboe’s reasoning

ld. In contrast, the Ray dissent relied on M dboe and

17



di stingui shed Schelly and Humane Society as involving issues

different fromthose in Ray. 1d. at 895-96

The enpl oyers argue to us that Ray was w ongly decided.
They urge this court to include the value of an enpl oyee’s
health insurance as part of the average weekly wage only when an
enpl oyee el ects and conti nues coverage according to the nethod
defined by the federal statute, COBRA, and the equival ent
Col orado statute, section 10-16-108(1)(e)(1l), which extends
COBRA-type protections to Col orado enpl oyees not subject to the
federal |aw. The enployers argue that because Ray, Ashnore, and
Marsh were unable to pay for the continuation of their health
i nsurance premuns at the full group rate after their enpl oynent
termnations, the entire benefit nust be excluded from “wages”
under section 8-40-201(19)(b). In other words, the enpl oyers
assert that section 8-40-201(19)(b) and COBRA require the
claimants in this case to actually purchase the health insurance
in order for the benefit to fall under the definition of
“wages.” As support for their proposition, the enployers rely
on M dboe.

The cl aimants argue that the enployers are reading
restrictions into the law that do not appear in the text. They
point out that COBRA is not referenced in the “wages”
definition, and that section 8-40-201(19)(b) does not require an

enpl oyee to purchase continuing health insurance as a condition

18



for the inclusion of healthcare benefits in their average weekly
wage. The claimants further argue that requiring enployees to
actual ly purchase repl acenent health insurance would frustrate

t he purpose of the Wrkers’ Conpensation Act. Finally, the
claimants insist that the court of appeals decided M dboe
erroneously and that the enployers’ reliance on that case is

m spl aced.

Thus, at the center of the parties’ argunents is the split
of authority between Ray and M dboe on the rel evance of COBRA.
Under COBRA, an enpl oyee who | eaves his or her enploynent may
continue health insurance coverage for eighteen nonths at the
enpl oyee’ s own expense, but at the group rate. 1In order to
“continue” coverage, the enployee nust notify the enployer in
witing that the enpl oyee exercises the right to continuation.
The enpl oyer may then require partial or full paynent of the
coverage within thirty days of the event that term nates
benefits in order to “continue” such benefits for the statutory
period. See 42 U.S.C. § 300bb-2(2); § 10-16-108(1)(e)(l),
C.RS. (2006). The term “conversion” has a special neaning
under COBRA that applies to group health plans. COBRA all ows
partici pants and beneficiaries whose coverage is termnated to
convert fromgroup health coverage to an individual policy.

G oup health plans nust al so provide participants and

beneficiaries with the sane option of conversion when the

19



maxi mum period of continuation coverage ends. See 42 U. S.C

8§ 300bb-2(5). Finally, “term nation” of continued coverage
normal Iy occurs when the statutory maxi num peri od of coverage
expires, although it can occur prior to the eighteen nonth
period if, for instance, an enployer ceases to maintain a group
heal th insurance plan. See id.

In resolving the present cases, first, we reject the court
of appeals’ analysis in Mdboe as dicta, unnecessary for its
hol di ng, and erroneous. As the Ray court noted, M dboe is
factual | y distinguishable from Ray because Ray invol ved a
cl ai mant whose enpl oynent was term nated. The M dboe cl ai mant
continued to work for the sane enployer after his injury, and
t he enpl oyer continued to provide the sanme health insurance
benefits. Qur Wrkers’ Conpensation Act makes the enpl oyer’s
continuation of benefits a crucial distinction.

The narrow i ssue in M dboe was sinply whet her the anmount a
clai mant pays as his share of the prem umfor group health and
dental insurance coverage nust be included in the cal cul ati on of

hi s average weekly wage when the enpl oyer continues to pay its

share of the premum Section 8-40-201(19)(b) expressly answers

that question in the negative, and there was no need for the
court of appeals to seek out alternate neanings of “continuing”
or “conversion.” Therefore, in the present cases, the

enpl oyers’ reliance on M dboe' s dicta is unavailing.
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Next, we |ook to the wording of section 8-40-201(19)(Db).
In construing statutes, we nust give effect to the intent of the
| egi sl ature by considering first the | anguage of the statute.

Vega v. People, 893 P.2d 107, 112 (Col o. 1995) (citing Mody v.

Corsentino, 843 P.2d 1355, 1370 (Colo. 1993)). Legislative
intent is determned primarily fromthe plain | anguage of the
statute, and secondarily if the |language of the statute is
uncl ear or anbi guous, fromthe statute's |legislative history.

Id. (citing General Electric Co. v. N enet, 866 P.2d 1361, 1364

(Colo. 1994)). 1In construing the | anguage of the Wrkers’
Conpensation Act, we have previously held that the Act is
“intended to be renedial and beneficent in purpose, and should
be liberally construed in order to acconplish these goals.”

Davi son v. Indus. CaimAppeals Ofice, 84 P.3d 1023, 1029

(Col 0. 2004).

The pl ain | anguage of section 8-40-201(19)(b) says not hi ng
that would require claimants to purchase health insurance in
order for the cost of the insurance to be included in the
average weekly wage. W agree with the claimnt that the text
of our statute does not reference COBRA and does not require the
actual purchase of health insurance. The enployers fail to cite
any specific language in the entirety of the Wrkers’

Conpensation Act that supports their theory.
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The rel evant part of section 8-40-201(19)(b) provides that
“wages” shall include “the anobunt of the enployee’s cost of
continuing the enployer’s group health insurance plan, and upon
termnation of the continuation, the enpl oyee’ s cost of
conversion to a simlar or lesser insurance plan.” The “cost”
of “continuing” health insurance is a broad phrase enconpassing
both the price of actually purchasing health insurance and the

price of what it would cost the enployee to purchase health

i nsurance. The |egislature’s choice of broadly inclusive
| anguage covers both categories of claimants: those who are able
to purchase health insurance after term nation and those who are
not. Qur reading of the statute is consistent with the purpose
of the Workers’ Conpensation Act “to assure the quick and
efficient delivery of disability and nedical benefits to injured
wor kers at a reasonable cost to enployers, w thout the necessity
of any litigation . . . .” 8§ 8-40-102(1), C R S. (2006).
Adopting such | anguage avoids the need for the technical |ine
drawi ng that has resulted in prolonged litigation for Ray and
t he ot her claimants now before us.

It is a separate |ogical step, going beyond the plain
| anguage, to conclude that the “cost” of “continuing” health
i nsurance necessarily neans the actual paynent of health
i nsurance. In the absence of any | anguage to support this

meani ng, we will not conclude that the statutory | anguage is
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anbi guous nerely because COBRA uses the terns differently. The
fact that two statutes use conparable terns when referencing

i nsurance coverage does not nean that the General Assenbly had

an unstated intent that COBRA would control Col orado’s Wrkers’

Conpensation Act. See Sears Roebuck & Co. v. Indus. Caim

Appeal s Ofice, 140 P.3d 336, 338 (Colo. App. 2006).%' It is

possible for a claimant to “convert” to another formof health
care benefits such as Medicare, for exanple, wthout actually
pur chasi ng “continui ng” coverage as defined by COBRA. See
Sears, 140 P.3d at 338; Schelly, 961 P.2d at 549. As the court
of appeals held in Sears, inposing the conversion requirenents
of section 10-16-108(1)(f)(Colorado’ s parallel statute to COBRA)
onto section 8-40-201(19)(b) would limt conversion only to

t hose policies which are issued by the insurer underwiting the
enmpl oyer’s group policy. 1d. |In other words, if we interpreted

the term “conversion” to relate only to the limtations provided

! The court of appeals in Sears declined to “engraft” the
“unanbi guous” conversion provisions of section 10-16-
108(1)(f)(Col orado’ s parallel statute to COBRA) onto section 8-
40-201(19) (b) because it would preclude the inclusion in a
claimant’ s average weekly wage of the cost of converting to

ot her nedical benefits policies |ike Medicare. Sears, 140 P. 3d
at 338. Citing the court of appeals opinion in Ray, the court
noted that “section 10-16-108 governs an enployee’s right to
actually obtain insurance, at the enpl oyee’ s expense,” whereas
section “8-40-201(19)(b) concerns only the cost of insurance for
purposes of ‘insur[ing] that disabled [enpl oyees] would have
access to funds for the purchase of simlar or |esser health
insurance . . . .’” 1d. (citing Ray, 124 P.3d at 894).
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under section 10-16-108(1)(f) or COBRA, Mdicare benefits as
wel | as health insurance purchased froma different insurer
woul d be excluded from average weekly wage cal cul ations. See
Schelly, 961 P.2d at 549 (holding that the phrase “simlar or
| esser insurance” does not exclude Medicare frominclusion in
the average weekly wage); Sears, 140 P.3d at 338. The Ceneral
Assenbly could not have intended this arbitrary, unfair result
fromits 1989 anendnent. Accordingly, we hold that the plain
| anguage of section 8-40-201(19)(b) does not require a clai mant
to actually purchase health insurance in order to include the
cost of continuing health insurance in the injured enpl oyee’'s
aver age weekly wage.

Even if the absence of specific | anguage requiring the
purchase of health insurance were deened anbi guous, our research
of the legislative history, as discussed above, finds no support
to link the specialized neaning of the terns “continuing” and
“conversion” in COBRA to the “wages” statute. |ndeed, the
enpl oyers are unable to cite any relevant |egislative history
that supports their position. Therefore, with nothing upon
whi ch to base their argunent but their own assertions, the
enpl oyers’ position fails. Accordingly, the entw nenent M dboe
suggested in its dicta between COBRA and section 8-40-201(19)(b)
does not exist. Colorado’'s Wrkers’ Conpensation Act does not

intend injured workers actually to purchase heal thcare benefits
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as a condition to having such benefits included in the average
weekl y wage.

Finally, the enployers’ argunment would nmake a sham of the
1989 anendnent that specifically added health insurance to the
conputation of a claimnt’s average weekly wage. Wrkers’
conpensation benefits are akin to subsistence paynents. The
paynments do not replace, and are not intended to fully repl ace,
the enpl oyee’s lost salary and benefits. As discussed in part
1l above, the three claimants involved in this case suffered
tenporary total or tenporary partial disabilities. Each wll
recei ve conpensation equal to two-thirds of their average weekly
wages for a certain nunber of weeks. This neans that the
enpl oyers woul d have the claimants pay the full cost of their
heal th insurance in order to be repaid two-thirds of that
anount. For exanple, Ray woul d pay $602.75 per nonth in order
to receive $401.50 as his portion of his benefits attributable
to nmedical insurance. Cearly his benefits would be decreased
rather than increased if the enployers’ view of the 1989
anendnent prevail ed.

The enpl oyers’ argunent also fails to consider the
significant delay that may occur between the tinme of enploynent
termnation and the actual receipt of workers’ conpensation
benefits. For instance, Marsh did not in fact receive a benefit

paynment until over two years after her enploynent as a nurse’s
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aid termnated. Nevertheless, in order to continue coverage
under COBRA, she woul d have had to nmake an actual paynent w thin
thirty days after enploynent term nation.

As the Ray and Marsh exanpl es denonstrate, a claimant wll
be able to purchase health insurance after becom ng unenpl oyed
only if he or she has other financial resources. Such fortunate
circunstances are unlikely to exist for nbst workers who are
injured and have | ost their jobs.

For these reasons, we hold that excluding health insurance
fromthe calculation of a claimnt’s average weekly wage if the
cl ai mant does not purchase the insurance violates the 1989
amendnent .

V. Concl usion

W reject the enployers’ argunent both as unsupported by
the statute and its legislative history, and as contrary to the
pur poses of the 1989 anendnent. Section 8-40-216(19)(b) does
not require claimnts who | ose their jobs to purchase continuing
or converted health insurance under COBRA in order for the
benefit of health insurance to be included in the enployee’s
average weekly wage. The judgnents of the court of appeals in

Ray v. Industrial CaimAppeals Ofice, 124 P.3d 891 (Col o. App.

2005); Marsh v. Industrial CaimAppeals Ofice, No. 04CA0911

(Col 0. App. Aug. 4, 2005) (not selected for publication); and

Ashnore v. Industrial C aimAppeals Ofice, No. 04CA1870 (Col o.
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App. July 21, 2005) (not selected for publication), are

affirmed. W also overrule Mdboe v. Industrial CaimAppeals

Ofice, 88 P.3d 643 (Colo. App. 2003), to the extent that it is

i nconsistent with this opinion.

JUSTI CE COATS di ssents.
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JUSTI CE CQOATS di ssenti ng:

| disagree not only with the majority’s conclusion in these
particul ar cases, but also with its approach to statutory
interpretation. | therefore respectfully dissent.

Rat her than apply well-settled principles of statutory
interpretation, | believe the majority becones fixed on a broad
declaration of legislative policy and di sm sses as unreasonabl e
any reading of specific statutory provisions that does not
conport with the majority’s own view of how best to inplenent
that policy. | also believe the majority neglects its
responsibility to independently construe the statute, instead
reacting to the opinions of various court of appeals panels, in
ot her cases, concerned with different issues altogether and
| acki ng precedential value for this court in any event.

Despite the split in court of appeals thinking that led to
this appeal, the nmgjority declares section 8-40-201(19) (b),

C. RS (2006), to be unanmbi guous, admtting of only one
reasonabl e understanding. Maj. op. at 22-23. In terns of
accepted principles of statutory construction, such a concl usion
means, of course, that the statute has a “plain nmeaning,”
renderi ng unnecessary any further inquiry into |egislative

intent. See 2A Norman J. Singer, Statutes and Statutory

Construction 8 45:02 (6th ed. 2000). Rarely will a particular

word or sentence be capable of communicating an idea of any



sophi stication, between a sending and receiving party, wthout
reference to sone greater context or purpose. | consider the
majority’s reading of this statute to be not even the better,
much | ess the only, reasonabl e understandi ng of the |anguage
chosen by the legislature to communicate its intent.

The majority focuses largely on the court of appeal s’

opinion in Mdboe v. Industrial Cainms Appeals Ofice, 88 P.3d

643 (Col 0. App. 2003), criticizing its construction of the terns
“continuing” and “conversion” as being direct references to

Col orado’ s statutory schene permtting term nated enpl oyees to
continue and convert their previous enployer’s group health

i nsurance plan. Mj. op. at 19-20. In Mdboe, the court
addressed the separate question of whether an enployee s cost in
continuing group health insurance, within the neaning of the
statute, was intended to include any contribution by an enpl oyee
to his group insurance coverage followng a finding of his
disability, or only the enployee’ s cost in continuing coverage
entirely at his own expense, after his enployer had stopped
contributing. Dismssing the internedi ate appellate court’s
search for legislative intent as conpletely unnecessary, the
majority sinply declares the question expressly answered by the
statute, which, inits view, admts of no alternative neanings.

See mpj . op. at 21.



I n di sparagi ng the suggestion of an intended cross-
reference to COBRA, and therefore any legislative intent to
require actual continuation and conversion of the enployer’s
group health plan according to the terns of COBRA, however, the
maj ority openly acknow edges that the word “cost” could have
nmore than one nmeaning. |In common parlance, it could refer to
either the cost actually incurred by an enpl oyee in continuing
his health insurance coverage or the price at which continued
heal th i nsurance coverage is available to the enpl oyee, whether
or not he chooses to take it. Maj. op. at 22. Although the two
meani ngs are clearly inconpatible, the majority considers the
statutory | anguage itself broad enough to include both, but in
t he absence of sone additional limtation to the forner, the
“pl ai n | anguage” of the statute unanbiguously neans the l|atter.
Id.

On the contrary, had the |legislature intended the term
“enpl oyee’s cost” to nean the cost that an enpl oyee woul d incur,

if he were to continue his health insurance, it could much nore

preci sely have expressed that intent wwth a conditional
sentence, or by using a subjunctive verb form or sinply by
referring to price rather than cost. Accepting, however, that
the ternms “price” and “cost” are often used interchangeably and
t hat reasonable m nds could understand the | egislature to have

tacitly assunmed by “cost,” the “price” at which health insurance



woul d be nade avail able to the enpl oyee, the effect would be an
anbiguity in nmeaning, to be resolved by other aids to

interpretation. See generally 2A Singer, supra 8 45:05.

Apparently recogni zing the tenuousness of its explanation,
the majority offers, in the alternative, that even if the
| egi slature’s use of the term“cost” were consi dered anbi guous,
nothing in the legislative history of this provision, which
admttedly does not address the matter at all, would support
M dboe’s perceived |inkage with COBRA. See nmmj. op. at 24.
Such an approach literally stands the judicial resolution of
anbi guous | egi sl ative enactnents on its head, not only presum ng
a particular intent froma |ack of any specific historical
reference to the contrary, but ignoring other inportant
indicators of legislative intent, |like context within a |arger
statutory schene, the nature and timng of statutory changes
relative to existing provisions and external events, and public
policy concerns |likely notivating specific |egislative choices.

Apart fromthe chosen | anguage itself, however, the
| egi sl ature’s uni que treatnment of health insurance benefits
points to an actual, rather than contingent, enpl oyee expense.
In the 1989 anendnents at issue here, the general assenbly
conpletely elimnated the catch-all provision for “other simlar
advant ages” and allowed in the cal culation of an enpl oyee’s

average weekly wage only those advantages or fringe benefits



enunerated in the statute. See maj. op. at 9 (citing ch. 67,
sec. 4, 8§ 8-47-101(2), 1989 Colo. Sess. Laws 409, 411). Along
wi th the reasonabl e value of room and board, the statute

i ncluded as an advantage or fringe benefit “the cost of health

i nsurance coverage or the cost of the conversion of such health
i nsurance coverage;” but unlike the anount an enpl oyer had been
payi ng for room and board, it mandated that the anount an

enpl oyer had been contributing to health insurance not to be
included in the cal cul ation of average weekly wage. |1d.

I nstead, the |legislature substituted for that figure the

enpl oyee’ s cost of continuing the enployer’s group health

i nsurance plan, and upon term nation of the continuation, the
enpl oyee’ s cost of conversion to a simlar or |esser plan. |d.
Because enpl oyers’ health insurance plans nay, and typically do,
require that a portion of the purchase price, over and above the
enpl oyer’ s share, be paid by the enployee hinself, this fornula
actually includes an increase in the average weekly wage beyond
the benefit previously provided by the enployer. I|d.

An enployer’s contribution for health insurance differs
fromthe reasonabl e val ue of roomand board in that it is paid,
and treated as a fringe benefit, only if the enpl oyee chooses to
invest in his own health insurance by incurring additional costs
himself. In the absence of his willingness to incur that

expense, the enployee nmay not be entitled to receive any health



benefit fromthe enployer. By permtting disabled enployees to
include their full cost of continuing and converting their
health insurance, as if it were a conponent of the rate at which
their services were reconpensed under their contract of hire,
the | egislature has unquestionably provided an incentive for
themto continue health insurance coverage for thensel ves and
their dependents. Furthernore, because an enployee's disability
benefit consists of only a percentage of his average weekly wage
(according to the majority, two-thirds in the case of soneone
situated simlarly to Ray, maj. op. at 10), with this formula
the legislature has al so nmai ntai ned approxi mately the sane
rel ative obligations of enployer and enployee in continuing the
enpl oyee’ s heal th i nsurance coverage. Even w thout an express
declaration of intent, the rationale for this fornula is
apparent.

Furthernore, by enphatically rejecting the court of
appeal s’ pre-1989 treatnent of health insurance as “any other
simlar advantage[],” the “reasonabl e value” of which was to be
added to the enpl oyee’ s average weekly wage as a fringe benefit,
and instead specifically defining the “benefit” as the
“enpl oyee’ s cost of continuing the enployer’s group health
i nsurance plan,” the general assenbly denonstrates a clear
intention to elimnate judicial discretion in the matter and

make the benefit a determ nable anount. § 8-40-201(19). The



| egi sl ature could therefore have neant “price” by referring to
“cost” only if the price of continuing and converting the

enpl oyer’ s group health i nsurance program were a determ nabl e
anount. Because section 8-40-201(19)(b) permts continuation and
conversion to a “simlar or |esser insurance” plan, as the
majority notes, see maj. op. at 24, the cost to the enpl oyee of
continuing or converting health insurance cannot be precisely
known unl ess, and until, the enployee actually purchases a
particul ar plan.

Understanding the statute, as the majority does, to treat
the cost of continuing health insurance as a fringe benefit,
even though the enpl oyee chooses not to use the increase in his
disability benefit for that purpose, deprives this carefully
wor ked-out formula of any significance; gives enployees who had
accepted coverage before being injured a neani ngl ess w ndfall
over those who had not; and emascul ates the public policy
interest in providing an incentive for injured workers to
continue their health coverage. Wile the potential hardships
of transactional delay are realities of virtually any | egal
proceedi ng, the majority cannot suggest that delay is increased
by requiring actual continuation of health coverage, or that
i ncreasing benefits for the enployee despite his failure to
continue health coverage better serves the enployee’'s health

care needs. It nerely points to the fact that for sone



enpl oyees, even this option nmay not provide a neani ngful
i ncentive.

To ny mnd, the majority’s interpretation does little nore
than i ncrease the disability checks of certain injured
enpl oyees, by an anount that is unrelated to the noney rate at
which their services were reconpensed before their disability,
whil e ignoring appropriate considerations of continuity,
symmetry, and public policy in the determ nation of |egislative

intent. | therefore respectfully dissent.



