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Randall and Ci ndy Roberts petitioned for review of the

court of appeals judgnent in Roberts v. Anerican Fam |y

| nsurance Co., 113 P.3d 164 (Col o. App. 2004). The appellate

court affirmed the district court’s order granting sunmary
judgnent in favor of Anmerican Fam |y Mitual |nsurance Conpany
and Anerican Standard | nsurance Conpany of Wsconsin. The
district court ruled that coverage limtations of six autonpbile
policies issued to the Robertses by Anerican Fam |y and one
nmotorcycle policy issued to them by Anerican Standard precl uded
t he stacking of underinsured notorist benefits provided by the

i ndi vi dual poli cies.

The suprene court reversed. Because the anti-stacking
provi sions of all seven policies only applied, by their own
terms, to policies issued by the sane conpany, and the
Robertses’ notorcycle policy was not issued by the sanme conpany

as their car policies, the existing record failed to support the


http://www.courts.state.co.us/supct/supctcase
http://www.cobar.org.

district court’s order it its entirety. The suprene court held
that the question of different insurance conpanies should have
been addressed once it was noticed by the appellate court,
notw t hstandi ng the Robertses’ failure to raise it in the trial
court or on appeal. Because the suprene court agreed with the
court of appeals that the anti-stacking provisions were
conspicuously situated in all seven policies, in any event, it
did not feel conpelled to decide whether any special requirenent
of conspi cuousness applies to coverage-limting provisions of

i nsurance contracts in this jurisdiction.
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Randall and Ci ndy Roberts petitioned for review of the

court of appeals’ judgnent in Roberts v. American Fam |y

| nsurance Co., 113 P.3d 164 (Col o. App. 2004). The appellate

court affirmed an order of the district court granting sumrary
judgnent in favor of Anerican Fami |y Mitual |nsurance Conpany
and Anerican Standard | nsurance Conpany of Wsconsin. The
district court ruled that coverage limtations of six autonobile
policies issued to the Robertses by Anerican Fam |y and one
not orcycle policy issued to them by American Standard precl uded
the stacking of underinsured notorist benefits provided by the
i ndi vidual policies. Because the anti-stacking provisions of
all seven policies only apply, by their own terns, to policies
i ssued by the sane conpany, and the Robertses’ notorcycle policy
was not issued by the sane conpany as their car policies, the
existing record fails to support the district court’s order in
its entirety. Notw thstanding the Robertses’ failure to
chal l enge the identity of the insurance conpani es before the
district or appellate court, the judgnment of the court of
appeals is therefore reversed, and the case is remanded with
directions to return it to the district court for further
proceedi ngs consistent with this opinion.
l.
Thi s i nsurance coverage dispute arises froma collision

bet ween a notorcycle driven by Randall Roberts, on which his



wife Cndy was riding as a passenger, and a pickup truck driven
by Chet Ray. The Robertses both suffered substantial injuries
as a result of the accident and filed clains against Ray. They
eventual |y settled those clains for the $100, 000 ($50, 000 per
person) liability limts of Ray’ s autonobile insurance policy.

The Robertses were al so insured under seven separate
i nsurance policies of their own: one notorcycle insurance policy
i ssued by Anmerican Standard | nsurance Conpany of Wsconsin and
six car insurance policies issued by Anmerican Fam |y Mitual
| nsurance Conpany. All seven policies provided underinsured
notori st coverage up to $100, 000 per person, and the Robertses
sought benefits under each of the policies. Wen the insurers
declined to tender benefits, the Robertses sought declaratory
relief, and ultimately the parties filed cross-notions for
summary judgnent.

The insurers conceded that underinsured notorist benefits
wer e avail abl e under any of the Robertses’ seven policies but
asserted that so-called anti-stacking' provisions contained in
each of the policies limted their liability to the underi nsured
notori st benefits avail able under any single policy. The

Robertses, on the other hand, disputed any limtation of the

1 «stacking’ means aggregating, conbining, nultiplying, or

pyramding limts of separate policies providing uninsured and
underinsured notorist coverage as provided in section 10-4-609.”
§ 10-4-402(3.5), CRS. (2006).



insurers’ liability, arguing that the anti-stacking provisions
were insufficiently conspicuous to be enforceable. The district
court agreed with the insurers, and to the extent that the
Robertses’ cl ai ms exceeded $50, 000 per person — the difference
between Ray’s liability coverage and the underinsured notori st
coverage of any single policy — it granted the insurers’ notion
for summary judgnent and deni ed the Robertses’ notion. The
Robert ses appeal ed.

Fol |l ow ng oral argunment, the court of appeals requested
suppl enental briefing on the question whether the car and
nmotorcycl e policies were issued by different conpanies and, if
so, whether the anti-stacking provision, comon to all seven
policies, still disallowed stacking the $100, 000 per person
[imt of the American Family car policies with the $100, 000
limt of the American Standard notorcycle policy. A mgjority of
the court, however, affirmed the trial court’s order w thout
addressing this question, on the ground that it had not been
specifically presented to the trial court. One dissenting
menber of the three-judge panel disagreed, reasoning that
because the appeal involved summary judgnent and the
interpretation of the contract itself, both of which were
subj ect to de novo review on appeal, and because the trial
court’s inmplicit construction of the anti-stacking provisions

directly inpacted the reliability of the judgnent, the court of



appeal s shoul d have addressed the question. The dissent would
have held that the order granting summary judgnment was w t hout
sufficient record support.

We granted the Robertses’ petition for a wit of
certiorari, challenging the identity of the insurance conpanies
as well as the conspi cuousness of the anti-stacking provisions.

.

“The purpose of the sunmary judgnent ‘is to permt the
parties to pierce the formal allegations of the pleadings and
save the tine and expense connected with a trial when, as a
matter of |aw, based on undisputed facts, one party could not

prevail.’” Munt Emmons M ning Co. v. Town of Crested Butte,

690 P.2d 231, 238 (Colo. 1984) (quoting Gnter, Jr. v. Palnmer &

Co., 196 Colo. 203, 205, 585 P.2d 583, 584 (1978)). Although
summary judgnent may be a useful way of expediting matters and
savi ng val uable resources, it is not a substitute for trial
Id. at 239. Because a grant of summary judgnment denies the
party opposing the notion a right to trial, it is appropriate
only where there is no role for the fact finder to play and
where the controlling law entitles one party or the other to a
judgnment in its favor. I|d.

Wiile it will often be the case that sunmary judgnment is

I nappropri ate because there remain genui ne disputed issues of

material fact, it may al so be the case that an order granting



summary judgnent is inproper sinply because undi sputed facts
denonstrate that the noving party is not entitled to a judgnent
inits favor at all. Wether particular facts are both materi al
and entitle one party or another to judgnent are, of course,
questions of law, and with regard to contractual obligations,
the agreenment of the parties, expressed in the terns of their
contract, is the controlling | aw

The seven policies at issue here, by their own terns, only
purported to limt the insurer’s liability arising from policies
issued to the sane insured by the sane conpany. Qher than the
American Standard notorcycle policy’'s reference to “Two or Mre

Mot orcycl es I nsured” (enphasis added), and the Anerican Fam |y

car policies’ references to “Two or Mrre Cars Insured” (enphasis
added), the anti-stacking provisions of all seven policies,

i ncl udi ng coverage for underinsured notorists, were identical.
Al expressed their limtations on stacking in terns of “our
liability under all policies issued to you by us,” and al
expressly defined the terns “we, us, and our” to nean “the
conpany providing the insurance.”

Simlarly, by their own terns, the notorcycle and car
policies characterized thensel ves as havi ng been issued by two
di fferent conpanies. Wile the six car policies all identified
their issuing conpany as “American Fam |y Mitual |nsurance

Conpany,” the notorcycle policy identified its issuing conpany



as “Anmerican Standard | nsurance Conpany of Wsconsin.” The
American Fam |y car policies failed to nention Anerican Standard
| nsurance Conpany of Wsconsin, much | ess describe any
rel ati onship between the two differently-naned conpani es, and
the Anerican Standard notorcycle policy simlarly failed to
reference Anerican Fam |y Mitual | nsurance Conpany, excepting
only that both the notorcycle policy and six car policies
further characterized their respective issuing conpani es as
menbers of the “Anmerican Fam |y | nsurance G oup.”

Al though the statutory requirenment that these insurers
of fer coverage for underinsured notorists would not have barred
i ndi vidual policies fromprohibiting the stacking of coverage
provided in policies issued by affiliated insurers,? the
i nsurance policy itself determ nes the extent of agreed-upon
coverage. Unlike many autonobile insurance policies, see, e.g.,

Estate of Curry v. Farners Ins. Exch., 101 P.3d 1133, 1136

(Col 0. App. 2005) (using the forrmula: “issued to you by us or
any ot her nenber conpany of the [insurer’s group of

compani es]”),® the policies issued to the Robertses clearly

2§ 10-4-609(2), C R S. (2006) (“A policy may contain provisions

whi ch prohibit stacking . . . if such provisions are included in
multiple policies issued by one insurer or an affiliated
i nsurer, under common ownership or managenent . . . .”)

% Simlarly, the “Two or More Cars |Insured” provision included

in the record as part of the tortfeasor’s liability policy
i ncl udes | anguage to expand the limtation on stacking to
policies issued by nenber conpanies:




prohi bited no nore than the stacking of benefits provided in
policies issued by the sane conpany.

The policies thensel ves not only indicated that the insurer
of the notorcycle policy and the insurer of the car policies had
di fferent conpany nanes; they al so characterized the
differently-nanmed conpanies as being related to each other only
in the sense that both were nenbers of the sane insurance group.
However “conpany” nay be defined for other purposes, and
what ever the business rel ationship between these entities my
actually have been, it is sinply not reasonable to assune that
an insured party woul d understand a provision |imting coverage
anong policies issued by the sane conpany to also limt coverage
anong policies issued by insuring entities ostensibly identified
as different conpanies, nerely because they are part of the sane

“insurance group.” See Allstate Ins. Co. v. Huizar, 52 P.3d

816, 819 (Colo. 2002) (noting that words of contract should be
gi ven their plain nmeani ng based on common usage, and courts
shoul d be careful to avoid strained constructions).

There was no di spute about the validity of the policies

insuring the Robertses or the terns in which those policies were

Wth respect to any accident or occurrence to which this
and any other auto policy issued to you by any nenber
conpany of the Farners |Insurance G oup of Conpanies
applies, the total Iimt of liability under all the




expressed. The anti-stacking | anguage upon whi ch the novants
relied to prohibit the stacking of the underinsured notori st
limts of the six car policies simultaneously nade the anti -
stacking provision inapplicable to policies issued by different
conpanies. As the controlling law, the very policy |anguage
that entitled American Famly to sunmary judgnment with regard to
the six car policies therefore made summary judgnent in favor of
the insurers inappropriate with regard to clains not exceedi ng
the conbined limts of a car policy and the notorcycl e policy.
[T,

We have often noted that issues not presented to or raised

inthe trial court will not, as a general matter, be considered

on appeal. See, e.g., Beauprez v. Avalos, 42 P.3d 642, 649

(Col 0. 2002). This broad proposition derives froma nunber of
specific policies and court rules which, although not all-

i nclusive, are extensive. In particular, we have declined
review for failure to conmply with various rules of evidence and
procedure dictating precisely how and when defenses and

obj ections to pleadings nust be presented, see, e.g.,

Chri stensen v. Hoover, 643 P.2d 525, 531 (Colo. 1982) (declining

review for failure to conply with CR C. P. 12(b)); Bd. of County

Commirs v. Dist. Court, 172 Colo. 311, 313-14, 472 P.2d 128,

policies shall not exceed the highest applicable limt of
liability under any one policy.



129-30 (1970) (sane); dictating how and when notions for judgnent

must be made, see, e.g., Sharoff v. lacino, 123 Col o. 456, 459-

60, 231 P.2d 959, 961-62 (1951) (declining review for failure to
state specific grounds for directed verdict, as required by
C. R CP. 50); dictating how and when objections to jury

instructions nust be registered, see, e.g., id. (declining

review of jury instructions for failure to object before
instructions given to jury, as required by CR C P. 51);
di ctati ng how and when objections to evidentiary rulings nust be

made, see, e.g., Hancock v. State, 758 P.2d 1372, 1377 (Col o.

1988) (declining review for failure to contenporaneously object
to adm ssion of evidence, as required by CR E. 103(a)); and

di ctati ng how and when proposed assignnents of error for appeal
must first be presented to the trial court in a request for new

trial, see, e.g., Matthews v. Tri-County Water Conservancy

Dist., 200 Colo. 202, 206, 613 P.2d 889, 892 (1980) (decli ning

review for failure to preserve assignnent of error as required
by former CR C. P. 59(f)).

Wiile a party may still be estopped from asserting on
appeal a position contrary to one he took at trial or in which

he | ater acqui esced, see Horton v. Suthers, 43 P.3d 611, 620

(Col 0. 2002) (Coats, J., concurring); MMillin v. Magnuson, 102

Col 0. 230, 244-45, 78 P.2d 964, 971 (1938), Col orado’s forner

rule of procedure, mandating that all appellate issues be



preserved by presenting themto the trial court in a notion for
new trial, has |ong been abolished. See C.R C P. 59(b) (adopted
Aug. 23, 1984); C R C. P. 59(f) (repealed Aug. 23, 1984).
Simlarly, our extant rule replacing formal exceptions with an
obligation to nmake known to the court, at the tinme of its ruling
or order, any desired action or objection and the grounds
therefore, applies only to court rulings as to which formal
exception was formerly required. See CR C.P. 46. At the tinme
of their abolition, formal exceptions were required neither for
rulings on denmurrers and other notions on the pl eadings, see
Code of Civ. P., Colo. Stat. Ann., vol. 1, ch. 38 8422 (1935),
nor for summary judgnents, which canme into existence

simul taneously with the abolition of the exception requirenent.
See CRCP. 46 & 56 (originally adopted Jan. 6, 1941).

Per haps nost inportantly, however, even before abolition of
the requirenent for formal exceptions, this court had al ready
reserved to itself the discretion to notice any error appearing
of record, whether or not a party preserved its right to raise
or discuss the error on appeal. See Sup. . R 35, Colo. Stat.
Ann., vol. 1 (1935) (appearing as early as Suprene Court Rule 15
(1887), and currently applied to all appellate courts by C AR
1(d)). Particularly with regard to matters havi ng broad i npact
or directly affecting the validity of judgnents, such as the

constitutionality of statutes and rel ated i ssues, we have at

10



times found it appropriate to address even clains that were

never presented to the trial courts. E. g., Anaya v. I|ndus.

Commin, 182 Col o. 244, 247, 512 P.2d 625, 627 (1973); Robinson

v. People ex rel. Zollinger, 173 Colo. 113, 116, 476 P.2d 262,

263 (1970). Wiether or not a particular rule of practice or
procedure woul d have required a nore specific or tinely
objection, it has therefore long been within the discretion of
appel l ate courts to address an error appearing of record; and
under the circunstances of this case, the trial court’s failure
to distinguish, inits order granting summary judgnent, the
i nsurance policies issued by Arerican Famly fromthe one issued
by American Standard shoul d have been addressed after being
noticed by the court of appeals.

Non- novi ng parties clearly have an obligation to bring
di sputed issues of fact to the attention of a trial court ruling

on a notion for summary judgnent. C R C. P. 56(e); Adler v. Wl -

Mart Stores, Inc., 144 F.3d 664, 671 (10th Gr. 1998); see al so

Celotex Corp. v. Catrett, 477 U. S. 317, 324 (1986); W tbeck v.

Enbry Riddl e Aeronautical Univ., 219 F.R D. 540, 546-49 (E. D

Fla. 2004) (discussing distinction between parties’ duties and
court’s duties in identifying genuine issue of material fact);

cf. Geenwood Trust Co. v. Conley, 938 P.2d 1141, 1149 (Col o.

1997) (“[B]ecause neither party has disputed the conpetence or

adm ssibility of the evidentiary materials offered in support of

11



and in opposition to the summary judgnent notion, we nmay
consider all of this record evidence in our analysis.”).
However, the error at issue here involves neither a matter of
fact nor even a question whether genuine issues of fact are in
di spute. It involves a question of contract construction, a
matter of law as to which no deference is to be shown by
review ng courts. Huizar, 52 P.3d at 819.

Furthernore, the dispositive policy provision was neither
one that was never brought to the court’s attention nor one
whose validity or scope was |imted by other provisions —
constitutional, statutory, or contractual — of which the court

was never made aware. See Estate of Stevenson v. Hol |l ywood Bar

& Café, 832 P.2d 718, 721 n.5 (Colo. 1992). The dispositive
provisions in this case were in fact erroneously relied upon by
the trial court as authority for granting summary judgnent in
the first instance.

The Robertses al ways opposed the insurers’ notion for
summary judgnent and never acquiesced in the district court’s
order granting it. They sinply failed to identify and chall enge
the construction of the anti-stacking provision's identity
requirenent inplicit in the court’s order and offer a different
interpretation. Appellate courts are, however, not limted to
the constructions of controlling law relied upon by the | ower

courts or offered by the parties. At |east where a m sreading

12



of the controlling law |leads a trial court to grant summary
judgnent in the face of undisputed facts to the contrary, a
review ng court cannot be constrained by the failure of a party
to specifically identify the msreading and bring it to the

trial court’s attention. Cf. Munt Emmons M ning Co., 690 P.2d

at 238 (“Although [appellant] has not questioned the factual
sufficiency of the record, this court may neverthel ess notice
errors appearing of record, C AR 1(d), especially when these
errors are of a fundanental character affecting the reliability
of the judgnent itself.”).

I V.

On appeal, the Robertses al so chall enged the grant of
summary judgnent with regard to the six car policies, arguing in
reliance on authority fromother jurisdictions that their anti-
stacking provisions were insufficiently conspicuous to be

enforceable. See, e.g., Haynes v. Farners Ins. Exch., 89 P.3d

381, 388-89 (Cal. 2004) (“[C]onspicuousness . . . refers to how
a coverage-limting provision actually has been positioned and
printed wwthin the policy at issue.”). As both the trial court
and the court of appeals rightly observed, however, the anti-
stacking provisions at issue here were separately titled and
positioned with sufficient promnence to satisfy virtually any
requi renment of conspi cuousness, and they were unanbi guous

according to existing precedent in this jurisdiction. |In order

13



to affirmthe enforceability of the coverage-limting provisions
of the six car policies issued by Anerican Fam |y under these
circunstances, it is therefore unnecessary for this court to
deci de whet her any special requirenent of conspicuousness
applies to coverage-limting provisions of insurance contracts
in this jurisdiction.

V.

The record establishes, as a matter of |aw, that the
Robertses’ notorcycle policy was not issued by the sanme conpany
as their six car policies and that the anti-stacking provisions
of all of the policies were enforceable by their terns. Because
the record does not support the district court’s sumrary
judgnent order inits entirety, the judgnment of the court of
appeals is reversed, and the case is remanded with directions to
return it to the district court for further proceedi ngs

consistent wth this opinion.
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