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Respondents R A, Jr. and T.A adopted their nephew, C A ,
after C.A s nother died. C A’'s father had died earlier in the
child s life. Petitioners NF. and A F., C.A’s paternal
grandparents, conditionally objected to the adoption and sought
visitation rights under Col orado’s grandparent visitation
statute as a condition of the adoption. The nmagistrate granted
t he adoption, but ordered visitation with the grandparents over
the objections of C A ’'s adoptive parents.

On appeal, the court of appeals concluded that due process
of law requires a grandparent, in order to obtain a visitation
order, to prove “that a fit parent’s exercise of parenta
responsibilities poses actual or threatened enotional harmto

the child,” and that such harm nust be “substantial.”
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To accommopdat e both the General Assenbly’s “best interests
of the child” intent and the “special weight” and “speci al
factors” requirenments of Troxel, 530 U S. 57 (2000) (plurality
opi nion), the Col orado Suprene Court holds that the appropriate
standard for issuance of an order for grandparent visitation
under section 19-1-117 requires: (1) a presunption in favor of
the parental visitation determnation; (2) to rebut this
presunption, a show ng by grandparents through clear and
convi nci ng evidence that the parental visitation decision is not
inthe child s best interests; and (3) placenment of the ultimte
burden on grandparents to establish by clear and convincing
evidence that the visitation schedule they seek is in the best
interests of the child. The court nust apply this standard in
grandparent visitation cases and, if it orders grandparent
visitation, it nust make findings of fact and concl usions of |aw
identifying those “special factors” on which it relies.

Accordingly, the Court reverses the judgnment of the court
of appeals and returns this case to it with directions that it
be remanded to the district court for further proceedings

consistent with this deci sion.
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We granted certiorari to review the court of appeals’

judgnment in In re Petition of R A, 121 P.3d 295 (Col 0. App.

2005), construing Col orado’ s grandparent visitation statute,
§ 19-1-117, C R S. (2005).' This case, involving the child's
pat ernal grandparents and the adoptive parents, who are the
child' s maternal uncle and aunt, concerns how Col orado

inpl ements the U S. Suprene Court’s “special weight” and

“special factors” requirenents announced in Troxel v. Ganville,

530 U.S. 57 (2000) (plurality opinion). The court of appeals
concluded that a court may not order a grandparent visitation
schedul e over the wi shes of the parents unless the grandparents
prove the parents unfit to make the visitation determ nation or
the parents’ visitation decision would substantially endanger

the enotional health of the child. Inre RA, 121 P.3d at 300.

In Troxel, the Suprenme Court did not require the standard
of harmor potential harmto the child that the court of appeals
adopted in this case. 530 U S. at 73. W conclude that the
Suprene Court |left to each state the responsibility for

enunciating howits statutes and court decisions give “speci al

! The issues presented for review are:

(1) \Whether the Court of Appeals adopted the proper
standard to weigh the parents’ w shes in a grandparent
visitation dispute.

(2) Wether the Court of Appeals erred by not renmanding
the case to the trial court for a hearing based upon
t he new standard.



wei ght” to parental determnations in the context of grandparent
visitation orders.

To accommopdat e both the General Assenbly’s “best interests
of the child” intent and the “special weight” and “speci al
factors” requirenments of Troxel, we hold that the appropriate
standard for issuance of an order for grandparent visitation
under section 19-1-117 requires: (1) a presunption in favor of
the parental visitation determnation; (2) to rebut this
presunption, a show ng by grandparents through clear and
convi nci ng evidence that the parental visitation determ nation
is not in the child s best interests; and (3) placenent of the
ulti mate burden on grandparents to establish by clear and
convi ncing evidence that the visitation schedule they seek is in
the best interests of the child. The court nust apply this
standard in grandparent visitation cases and, if it orders
grandparent visitation, it nust nmake findings of fact and
conclusions of law identifying those “special factors” on which
it relies.

Accordingly, we reverse the judgnment of the court of
appeals and return this case to it with directions that it be
remanded to the district court for further proceedi ngs

consistent with this deci sion.



l.

C. A was bornto CF. and D.F., the biological nother and
father respectively, in May of 1992. D.F. died in May 1994,
when C. A. was approximately two years old. C F. was |ater
di agnosed with cancer. 1In 1996, C.F. noved with C A to
Colorado to live with her sister and brother-in-law, the child s
uncl e and aunt on the maternal side (hereinafter the “Parents”
in light of their adoption of C.A ). As her illness advanced,
C.F. conpleted a will in which she nanmed the Parents as C. A’s
guardians. C F. died in May 1997, when C. A was five years ol d.
The court’s order of July 3, 1997, recogni zed the Parents’
guardi anship of C A The G andparents did not contest the
guar di anshi p.

During the Parents’ guardi anship, the parties disagreed
regardi ng the Grandparents’ visitation and unsuccessfully
attenpted nediation. Although the parties eventually entered
into a stipulation, disagreenents arose over the neaning of
terms in the stipulation. Despite the disagreenents, the
Grandparents visited periodically with C.A and mai ntai ned phone
contact fromtheir home in Nevada.

In January 1999, the Parents filed a petition to adopt
C. A, who was then six years old. In March 1999, the
G andparents conditionally objected to the adopti on and

requested visitation under Col orado’s grandparent visitation



statute, 8 19-1-117, C R S. (2005). The Grandparents asserted
it would not be in CA s best interests to be adopted unl ess
the court ensured visitation wth them

The magi strate granted the adoption in August 2000, when
C. A was eight years old. In a second order in October 2000,
the magi strate ordered visitation wwth the G andparents. 1In his
Cctober order, the magistrate recited findings in granting the
adoption that the Parents were “of excellent noral character;”
were fit to adopt the child and had the ability to support,
educate, and provide a good honme for him and it would be in the
child s best interests for themto adopt him Nonethel ess, the
magi strate concluded that the Parents “have not fully recognized
the child s need for separate attention related to his parental
heritage,” and that C A ’'s “best interests wll be served by the
Court ordering a specific visitation schedule” in order to

“avoi d conflicts between the parties in the future.”?

2 At notime during this litigation did the magi strate enter an
order containing findings of fact and concl usions of |aw
identifying the evidence and the factors he relied upon in

i ssuing the grandparent visitation order. At the tine of
adoption, the child had spent the first four years of his life
in Reno in close proximty to the G andparents and the next four
years in close proximty to the Parents. The evidence that
woul d have supported such an order includes the follow ng: (1)
when the child s father died, the famly had been living in Reno
and the G andparents, who also lived there, hel ped the nother
and child during this difficult transition; (2) the child | ost
both of his natural parents; and (3) as of the tine of the
adoption, the G andparents and the child had already forned “a

| oving rel ationship.”



The magi strate’s witten ruling sets forth the court-

ordered visitation schedule at issue before us (the nagistrate’s

order refers to the Parents as “Petitioners” and the

Grandparents as “Interested Parties”):

A

For the year 2000, this shall include five (5) days of
visitation where the Interested Parties choose, either
during the Thanksgiving holiday or during the Christmas
hol i day (beginning no earlier than Decenber 27th).
Interested Parties shall advise Petitioners of their
intent to exercise the said visitation on or before
Sept enber 3, 2000.

Begi nning for the cal endar year of 2001 and for each
successive year, Interested parties shall have the
followng visitation rights:

(1) Ten (10) consecutive days during the sunmer where
Interested Parties choose.

(2) Five (5) consecutive days during the Thanksgi ving
or Christmas holiday (beginning on or after Decenber
27, 2001) where Interested Parties choose.

The visits to the Interested Parties’ residence

begi nning in 2001 shall only occur if they provide the
Petitioners with notice of their intention to exercise
said visitation on or before March 1st of each year.
Interested Parties shall be required to arrange and pay
for all transportation associated wth the visits

i ncl udi ng providing a chaperone for the child until al
four (4) parties to this action agree that the child is
able to travel alone. Each day of extended visitation
shal |l be twenty-four hours (24) so that, for exanple,
when ten (10) days of visitation are exercised,
Interested Parties shall be entitled to two hundred and
forty hours (240) of continuance [sic] visitation. The
time spent traveling to and fromthe Interested
Parties’ residence shall be included within (and shal
not be in addition to) the visitation tine.

The magi strate’s order also provided that the G andparents

were entitled to exercise visitation rights in the Col orado

Springs area for up to two weekends per year consisting of

seventy-two consecutive hours each upon reasonabl e notice being



given to the Parents. The magistrate s order retained
jurisdiction to nodify visitation “if such nodifications serve
the child s best interest.”

The Parents requested that the issue concerning the
constitutionality of the grandparent visitation statute be heard
by a district court judge because the magistrate ruled that he
did not have authority to declare a statute unconstitutional.
The district court denied the Parents’ declaratory judgnment
request. The district court affirnmed the nmagistrate’s
grandparent visitation order and added a provision that the
Parents make the child available for tel ephone contact with the
Grandparents forty-five mnutes prior to his bedtinme each Sunday
ni ght .

On appeal, the court of appeals concluded that the
grandparent visitation statute was not facially

unconsti tuti onal . In re Petition of RA., 66 P.3d 146, 148

(Col 0. App. 2002) (hereinafter “R A 1”). Regarding the
Parents’ unconstitutional as applied argunent, the court of
appeal s ordered further proceedings for the district court to

determ ne whet her the nagi strate gave “special significance” to

the Parents’ wi shes, as required by In re Custody of CM, 74

P.3d 342 (Colo. App. 2002). RA. |, 66 P.3d at 151.

On remand, the district court concluded that the record did

not reflect whether the magi strate had gi ven speci al



significance to the Parents’ wishes. It therefore vacated the
order granting visitation, granted interimvisitation, and
referred the matter to the magistrate to clarify whether he had
gi ven special significance to the Parents’ determ nations.

Foll owi ng a hearing, the magistrate issued a witten order
reaffirm ng and reentering the visitation schedul e he had
originally ordered. This order does not contain findings based
on the evidence that enunciate those “special factors” the
Troxel decision directs the court to articulate in entering a
grandparent visitation order. In material part, the
magi strate’s order reads as foll ows:

5. The Magistrate reviewed the transcript from
t he contested August 3, 2000 hearing and conducted a
suppl enental evidentiary hearing on August 14, 2003 in
order to obtain the input of the [adoptive parents]
prior to entering this Order. At said hearing, the
child s nother testified that the court ordered
visitation placed stress on the famly and that the
parents had no intention of denying visitation to the
grandparents, but that the parents should be trusted
to do what was in the child s best interests instead
of court ordered to do so. The father testified that
t he grandparents had not properly acknow edged the
relationship that the child has to his | egal parents
and that this had contributed to the friction between
the parties.

6. Special significance was previously given to
the wi shes of the Petitioners and that it is being
given to themat this time as well. The tension and
friction that exists between the parties requires that
the prior court Oder be enforced. The court is not
confident that the grandparent visitation wll be
allowed, or if allowed that it will be limted unless
it is enforceable by court Order. Such visitation is
in the best interest of the child.



On review, the district court concluded that the
magi strate’s findings were not clearly erroneous and upheld it.
On appeal, the court of appeals vacated the grandparent

visitation order. In re Petition of R A, 121 P.3d 295 (Col o.

App. 2005) (hereinafter “R A 117). The court of appeals

concl uded that the “special weight” courts nust give to parental
determ nations under Troxel requires a grandparent requesting
visitation over the wishes of |egal parents to prove “that a fit
parent’s exercise of parental responsibilities poses actual or

t hreat ened enotional harmto the child,” and that such harm nust
be “substantial.” [Id. at 299.

Addressing the magistrate’s order, the court of appeals
concl uded that the magi strate had not deferred sufficiently to
the Parents’ decision in absence of a finding that the Parents
were unfit or that the Parents’ decision would “substantially
endanger the enotional health of the child.” [d. at 300.

Havi ng concl uded that the magistrate erred in failing to give
“special weight” to the Parents’ w shes, the court of appeals
vacated the magistrate’s decision. 1d. at 300, 301.

W granted the Grandparents’ certiorari petition in order
to determ ne the applicable Col orado standard for grandparent
visitation decisions to inplenent the intent of the General
Assenbly consistent with the due process “special weight” and

“special factors” requirenents of Troxel.



.

To accommopdat e both the General Assenbly’s “best interests
of the child” intent and the “special weight” and “speci al
factors” requirenments of Troxel, we hold that the appropriate
standard for issuance of an order for grandparent visitation
under section 19-1-117 requires: (1) a presunption in favor of
the parental visitation determnation; (2) to rebut this
parental presunption, a showi ng by the grandparents through
cl ear and convincing evidence that the parental visitation
determnation is not in the child s best interests; and (3)
pl acenent of the ultimte burden on the grandparents to
establish by clear and convincing evidence that the visitation
schedul e they seek is in the best interests of the child. The
court nust apply this standard in grandparent visitation cases,
and, if it orders grandparent visitation, it nust make findi ngs
of fact and conclusions of [aw identifying those “speci al
factors” on which it relies.

A
Col orado’s Grandparent Visitation Statute.

Col orado adopted its grandparent visitation statute in
1980. See Act of Apr. 10, 1980, ch. 91, 1980 Colo. Sess. Laws
541. The statute provides for grandparent visitation orders
when there is a child custody case or a case concerning the

al l ocation of parental responsibilities relating to the child.
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This includes situations in which a parent who is the child of
t he petitioning grandparent has died.

(1) Any grandparent of a child may, in the manner
set forth in this section, seek a court order granting
t he grandparent reasonabl e grandchild visitation
rights when there is or has been a child custody case
or a case concerning the allocation of parental
responsibilities relating to that child. Because
cases arise that do not directly deal with child
custody or the allocation of parental responsibilities
but nonet hel ess have an inpact on the custody of or
parental responsibilities with respect to a child, for
the purposes of this section, a “case concerning the
al l ocation of parental responsibilities with respect
to a child” includes any of the foll ow ng, whether or
not child custody was or parental responsibilities
were specifically an issue:

(a) That the marriage of the child s parents
has been declared invalid or has been dissolved by a
court or that a court has entered a decree of |egal
separation with regard to such marri age;

(b) That |egal custody of or parental
responsibilities wwth respect to the child have been
given or allocated to a party other than the child s
parent or that the child has been placed outside of
and does not reside in the home of the child s parent,
excluding any child who has been placed for adoption
or whose adoption has been legally finalized; or

(c) That the child s parent, who is the
child of the grandparent, has died.

(2) . . . . If neither party requests a hearing,
the court shall enter an order granting grandchild
visitation rights to the petitioning grandparent only
upon a finding that the visitation is in the best
interests of the child. A hearing shall be held if
either party so requests or if it appears to the court
that it is in the best interests of the child that a
hearing be held. At the hearing, parties submtting
affidavits shall be all owed an opportunity to be
heard. [If, at the conclusion of the hearing, the
court finds it is in the best interests of the child
to grant grandchild visitation rights to the
petitioning grandparent, the court shall enter an
order granting such rights.

11



8§ 19-1-117, C. R S. (2005) (enphasis added).

I n adopting the grandparent visitation statute, the General
Assenbly recogni zed that grandparents often undertake parental-
type roles in the famly when the parental relationship is

di srupted or inpaired. 1In Troxel, the Suprenme Court noted this

sane soci etal phenonenon: “The nationw de enact nment of
nonparental visitation statutes is assuredly due, in some part,
to the States' recognition of . . . changing realities of the

Anmerican famly.” Troxel, 530 U S. at 64.

In 2002, four percent of children lived in households with
nei ther parent present, and of those children, alnost half were
living in their grandparents’ household. Jason Fields, US.

Depart ment of Commrerce, Census Bureau, Children’ s Living

Arrangenents and Characteristics: March 2002, at 3 (June 2003).

Also as of 2002, “5.6 mllion children were living in househol ds
wi th a grandparent present (8 percent of all children).” |Id. at
6.

Col orado is a “best interests of the child” state. See

LAG v. People inre AA G, 912 P.2d 1385, 1391 (Col 0. 1996)

(noting that broad purposes of Children’s Code enphasizes “the
paranount inportance of providing renmedies that wll further the
best interests of the child”). In its dissolution of marriage
act, the CGeneral Assenbly enunerated in section 14-10-

124(1.5)(a), CRS. (2005), a nunmber of relevant factors that a

12



court nust consider in determning the best interests of the
child for purposes of parenting tine. |In connection with
marri age dissolution, the court is assigned the role of finding
what parenting tinme is in the child s best interests after
taking into account the statutory factors and any others
appl i cabl e given the circunstances of the particular case. It
can deny parenting tine to a particular parent if parenting tinme
by that party woul d endanger the child s physical health or
significantly inpair the child s enotional devel opnent. The
statutory factors enunerated for parenting tine orders include:
(I') The wi shes of the child s parents as to parenting tine;
(I'1) The wishes of the child if he or she is sufficiently
mature to express reasoned and i ndependent preferences as
to the parenting tinme schedul g;
(I'11) The interaction and interrelationship of the child

with his or her parents, his or her siblings, and any ot her
person who may significantly affect the child s best

i nterests;

(I'V) The child s adjustnent to his or her home, school, and
communi ty;

(V) The nental and physical health of all individuals

i nvol ved, except that a disability alone shall not be a
basis to deny or restrict parenting tine;

(VI) The ability of the parties to encourage the sharing of
| ove, affection, and contact between the child and the

ot her party;

(VI'1) Whether the past pattern of involvenent of the
parties with the child reflects a system of val ues, tine
comm tnment, and nutual support;

(VI'1'l) The physical proximty of the parties to each other
as this relates to the practical considerations of
parenting tine;

(I'X) Whether one of the parties has been a perpetrator of
child abuse or negl ect under section 18-6-401, CR S., or
under the | aw of any state, which factor shall be supported
by credi bl e evidence;

13



(X) Whether one of the parties has been a perpetrator of
spouse abuse as defined in subsection (4) of this section,
whi ch factor shall be supported by credi bl e evidence;

(XI') The ability of each party to place the needs of the
child ahead of his or her own needs.

§ 14-10-124(1.5)(a)(1)-(X/): see L.A. G, 912 P.2d at 1388-89.

Upon the notion of either parent or its own notion, the court
must then all ocate the decision-making responsibilities between
the parties based on the best interests of the child. § 14-10-
124(1.5) (b).

The grandparent visitation statute allows a grandparent to
seek “reasonabl e grandchild visitation rights” when there is a
child custody case or a case concerning the allocation of
parental responsibilities. § 19-1-117(1). It prevents the
court fromentering a grandparent visitation order unless the
visitation is in the best interests of the child. § 19-1-
117(2). And it prevents grandparents from seeki ng an order
granting grandchild visitation rights nore than once every two
years absent a showi ng of good cause. § 19-1-117(3).

The court may term nate or nodify grandchild visitation
ri ghts whenever such order would serve the best interests of the
child, 8 19-1-117(4), and any order granting or denying
parenting tinme rights to the parent of a child shall not affect
visitation rights granted to a grandparent, 8 19-1-117(5). The
statute al so addresses di sputes concerni ng grandpar ent

visitation. 8 19-1-117.5. The court’s order inposing

14



additional terns and conditions or nodifying the previous order
nmust address the “best interests of the child.” § 19-1-117(4).

Al t hough the grandparent visitation statute does not
specifically enunerate the best interests of the child factors
the court nust take into account, many if not all of the factors
contained in section 14-10-124(1.5)(a)(l)-(XI'), C R S. (2005),
may al so be relevant for the court’s considerati on when

considering a grandparent visitation petition. See L.A G, 912

P.2d at 1391 (stating that broad purposes of the children’'s code
enphasi ze the paranount inportance of providing renedies that
will further the best interests of the child).

However, in |ight of the Suprene Court’s Troxel decision,
due process inposes a “special weight” burden on the
grandparents to overcone parental w shes when the court has
before it a grandparent visitation petition.

B
Due Process “Special W.ight” and “Special Factors” Requirenents

In Troxel v. Ganville, 530 U S. 57 (2000) (plurality

opi nion), the Suprenme Court reviewed Washington’s very broad
third-party visitation statute. 1In regard to grandparent
visitation and a parent’s fundanental right to the care,
custody, and control of his or her children, the Court ruled
that due process requires a court to give “special weight” to

the parents’ determnation: “if a fit parent’s decision of the

15



kind at issue here beconmes subject to judicial review, the court
must accord at | east sonme special weight to the parent’s own
determ nation.” 530 U S. at 70 (plurality opinion).

The trial court had nade an i ndependent determ nation as to
what was in the child s best interest. The case reached the
Washi ngt on Supreme Court, which consolidated the case with two
ot her cases and concluded that the state’'s visitation statute
unconstitutionally infringed on the fundanental rights of
parents to rear their children

The grandparents appealed to the U S. Suprenme Court. The
Court affirmed the judgnent of the Washi ngton Suprene Court and
held that the visitation order, as applied, unconstitutionally
infringed on the nother’s parenting rights. Troxel, 530 U. S. at
67 (plurality opinion).

The Court’s plurality opinion authored by Justice O Connor
not ed several features of the Washington statute and the trial
court’s order as inpacting its conclusion. First, the Court
described the statute as “breathtakingly broad” because it
al l oned any person to petition for visitation at any tinme. |d.
Second, the statute and the trial court’s interpretation of it
accorded no deference to a “parent’s decision that visitation
woul d not be in the child s best interests.” 1d. Thus, the

judge could solely determ ne the best interests of the child.

Id. Third, the trial court had not based the visitation order

16



“on any special factors that mght justify the State’s
interference with [the nother’s] fundanental right to make
deci sions concerning the rearing of her two daughters.” 1d. at
68.

The Court then turned its attention to the Due Process
Cl ause of the United States Constitution. 1d. Fit parents, the
Court said, are presuned to act in the best interests of their
children, id. (plurality opinion); see id. at 86 (Stevens, J.,
di ssenting) (agreeing with this portion of the plurality
opinion), and the trial court had not found the nother to be an
unfit parent. “Accordingly, so long as a parent adequately
cares for his or her children (i.e., is fit), there wll
normal Iy be no reason for the State to inject itself into the
private realmof the famly to further question the ability of
that parent to make the best deci sions concerning the rearing of
that parent’s children.” 1d. at 68-69. The Court faulted the
trial court for not only failing to give special weight to the
not her’ s deci sion, but for placing the burden on the nother to
show that visitation would not be in her child s best interests.

The Court then announced a due process “special weight”
requirenent. “[I]f a fit parent’s decision of the kind at issue
here becones subject to judicial review, the court must accord
at | east sone special weight to the parent’s own determ nation.”

Id. at 70 (plurality opinion). The Court restricted its

17



decision to an “as applied’” consideration and declined to
address “whether the Due Process C ause requires all nonparental
visitation statutes to include a show ng of harmor potenti al
harmto the child as a condition precedent to granting
visitation.”® 1d. at 73.

How Col orado courts inplenment the Troxel due process
“special weight” and “special factors” requirenents in
considering and issuing orders under Col orado’ s grandparent
visitation statute renmai ned undefined until the court of appeals
i ssued the decision we review in this case.

In its decision, the court of appeals reviewed the
deci sions of other states that have applied the “special weight”
requi renent and identified two prevailing approaches. R A 1|1
121 P.3d at 298. The first approach —urged by the G andparents
—“sinply alters the wei ghing process by which trial courts

bal ance multiple factors related to a ‘best interests of the

3 Concurring in the judgnent, Justice Souter observed, “there is
no need to decide whether harmis required or to consider the
preci se scope of the parent’s right or its necessary
protections,” because in his view the Washington State statute
swept too broadly in allow ng any person at any tinme to seek
visitation. Troxel, 530 U.S. at 76-77 (Souter, J., concurring).
Concurring in the judgnment, Justice Thomas favored applying a
strict scrutiny standard of review to the case but joined the

j udgnent because “the State of Washington | acks even a
legitimate governnental interest —to say nothing of a
conpelling one —in second-guessing a fit parent’s decision
regarding visitation with third parties.” Id. at 80 (Thonas,
J., concurring).
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child" analysis.” 1d. The second approach —urged by the
Parents —“accord[s] extrene deference to parental w shes,” and
overrides parental wi shes only if the parent is unfit to make

t he deci sion or when denying visitation would harm or
substantially harmthe child s enotional health. Id.

Cting the lahoma case of In re Herbst, 971 P.2d 395, 399

(Ckla. 1998), the court of appeals concluded that, in the case
of fit parents and absent a showi ng of harmor the threat
thereof, it is not for the State to choose which associations a
famly nmust maintain and which the famly is permtted to
abandon. 1d. at 299. Nonetheless, the court of appeals
acknowl edged a difference in type of harm experienced between
children separated from grandparents who play only a secondary
or conpanionate role in their lives, in contrast to those
children who are separated from grandparents who play a prinmary
or quasi-parental role in their lives. 1d.

Havi ng chosen the actual or threatened enotional harmto
the child standard, the court of appeals then found in this case

that “no evidence was presented indicating that the child would

experience significant or substantial enotional harmin the

absence of court ordered visitation.” 1d. at 300. Accordingly,
it vacated the nmagistrate’s grandparent visitation order. 1d.
at 301.
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We disagree with the court of appeals on both points upon
which it relied in vacating the magi strate’s order for
grandparent visitation. First, Troxel did not require a
standard of significant or substantial enotional harmto the
child; rather, Troxel requires that a court (1) give “special
weight” to the parental determnation and (2) identify those
“special factors” upon which its grandparent visitation order is
based. 530 U S. at 70. Second, in dismssing the G andparents’
petition, the court of appeals ignored evidence in this record
that the child and the G andparents had established a bond of
affection and care forged in the first four years of the child's
life and reinforced when the child s father died.

We now turn to the appropriate Col orado standard for
i npl enmenting Troxel and the grandparent visitation statute.

C.
Accommodati ng the CGeneral Assenbly’s Intent and Troxe

I n applying the Suprenme Court’s Troxel opinion, state
appel l ate decisions typically articulate a standard that
accommodates Troxel, their best interests of the child statutes,

and case | aw precedent. See, e.g., Blixt v. Blixt, 774 N E. 2d

1052, 1060 (Mass. 2002) (adopting a state standard that requires
grandparent to allege and prove that parent’s failure to grant
visitation will cause the child significant harm by adversely

affecting the child s health, safety, or welfare); see al so
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Hamt v. Hamt, No. S-05-245, 2006 W. 1506333, at *7-09,

N.W2d __ (Neb. June 2, 2006) (discussing Troxel’s due process
requi renment in the context of Nebraska statutes that include a
cl ear and convincing evi dence standard).

Turning to how Col orado accommodates the General Assenbly’s
best interests of the child standard of the grandparent
visitation statute consistent with Troxel, we observe first that
Col orado’ s grandparent visitation statute differs fromthe
Washi ngton statute at issue in Troxel. Colorado’s statute does
not suffer fromthe sane “breathtakingly broad” scope of the
Washi ngton statute. Washington’s statute allowed any person to
petition for visitation at any time; Colorado’ s statute is nore
[imted.

In contrast, Colorado s statute concentrates on grandparent
visitation in the limted circunstance of a court proceeding
wherein “there is or has been a child custody case or a case
concerning the allocation of parental responsibilities relating
to that child.” 8§ 19-1-117(1), CR S. (2005). This statute
prohibits a court fromentering a grandparent visitation order
unl ess the court finds that it is in the best interests of the
child. § 19-1-117(2).

In construing a statute involving the best interests of the
child, our objective is to interpret the statute in a manner

consistent wwth the plain |anguage and with our understandi ng of
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the General Assenbly’s intent. In re Marriage of G esluk, 113

P.3d 135, 146-47 (Colo. 2005). The legislature intends a
statute to be constitutional; accordingly, we nmust construe a
statute in a manner that avoids constitutional infirmty, if

possible. Bd. of Dirs., Metro Wastewater Reclamation Dist. v.

Nat’l Union Fire Ins. Co., 105 P.3d 653, 656 (Colo. 2005). When

the case presents an issue of law of first inpression to us, we
may | ook to instructive decisions of other jurisdictions.
G esluk, 113 P.3d at 142.

We determ ne that Col orado’s grandparent visitation statute
can be construed and inpl enented consistent wwth the due process
requi renent announced in Troxel. |In doing so, we agree with the
court of appeals that Col orado courts nust give “special weight”
to parental determ nations when considering grandparent

visitation petitions. See In re Custody of CM, 74 P.3d 342,

345 (Col o. App. 2002). W also agree with the court of appeals
t hat adoptive parents have the sanme right as natural parents in
controlling the upbringing of their child. RA 11, 121 P.3d at
298. Section 19-5-211(1) of our statutes provides that “the
person adopted shall be, to all intents and purposes, the child”
of the adoptive parent.

We di sagree, however, with the court of appeals ruling in
favor of a standard that requires grandparents to denonstrate

parental unfitness, or substantial or significant harmto the
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child fromthe parental determnation. First, the Suprene Court
declined to i npose such a standard on state courts, so |long as
they give “special weight” to parental determ nations. Second,
when it incorporated its oft-spoken “best interests of the
child” | odestar into the grandparent visitation statute, the
General Assenbly intended Col orado courts to have the authority
to i npose grandparent visitation schedules in appropriate cases,
despite parental w shes, so long as they are consistent with
constitutional requirenents.

The court of appeals’ reliance on the Gkl ahona case, In re

Her bst, does not give sufficient |atitude to the CGeneral
Assenbly’s grandparent visitation statute or the record in this
case. Oher jurisdictions recognize that best interests of the
child judicial decisions, consistent with Troxel, can include
ci rcunst ances where there has been a significant pre-existing
rel ati onship between child and grandparent prior to the court
proceedi ng, see Blixt, 774 N E. 2d at 1060, or when a bond of
care and affection devel ops between grandparent and grandchild
and is continued or coomenced after the death of one or both

parents, see Mriarty v. Bradt, 827 A 2d 203, 223-24 (N.J.

2003). The case before us may involve such a circunstance.
W use these exanples, not by way of limtation, but to
illumnate that Col orado’s standard should turn upon a

presunption and burden of proof requirenent in favor of parental
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determ nations that also takes into account the child s interest
i n mai ntaining the grandparent/grandchild relationship. Troxel
cautions that judges nust avoid the tenptation to substitute the
court’s judgnent for the parent’s judgnent: “[T]he Due Process
Cl ause does not permt a State to infringe on the fundanmental
right of parents to make child rearing decisions sinply because
a state judge believes a ‘better’ decision could be made.” 530
UsS at 72-73.

As opposed to the contesting parents we had before us in
G esluk, 113 P.3d at 146-47, wherein we rejected a presunption
in favor of one parent over the other because each parent shares
equally in the burden of denonstrating how the child s best
interests will be inpacted by the proposed rel ocation of one of
the parents, a dispute between parents and grandparents
regardi ng grandparent visitation is not a contest between

equals. See Stacy v. Ross, 798 So.2d 1275, 1280 (M ss. 2001)

(“The determ nati on whether parents are unreasonable in denying
visitation in whole or part to grandparents is not a contest

bet ween equals.”); didden v. Conley, 820 A 2d 197, 205 (Wt

2003) (stating that a dispute between a fit custodi al parent and
the child s grandparent over grandparent visitation is not a
contest between equal s).

Appl ying Troxel to its best interests of the child

grandparent visitation statute, the Montana Suprene Court has
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i npl enented a requirenent that the petitioning grandparent prove
by clear and convincing evidence that it is in the child s best

interests to have contact with the grandparent, and, in the case
of an objecting fit parent, that the presunption in favor of the

parents’ w shes has been rebutted. See Pol asek v. Omra, No.

05- 107, 2006 W. 1302352, at *3, __ P.3d __ (Mnt. My 9, 2006).

The Mont ana approach, as opposed to the Okl ahoma approach,
woul d better accommobdate the General Assenbly’s best interests
of the child intent consistent with Troxel. In adopting this
standard, we take into account section 13-25-127, C. R S. (2005).
This statute generally provides that the burden of proof in a
civil action is preponderance of the evidence. Nevertheless, to
conply with constitutional requirenents, a different burden of
proof may apply. I|d.

In People inre AMD., 648 P.2d 625, 631 (Colo. 1982), we

adopted a cl ear and convi nci ng evi dence standard for parental
rights term nation proceedings to inplenment the Suprene Court’s

decision in Santosky v. Kranmer, 455 U.S. 745, 769 (1982). The

| egi sl ature then anended our statutes to incorporate such a
standard into the statute addressing term nation of parental
rights. 8 19-3-604(1).

In section 2-4-201(1)(a)—(d), the CGeneral Assenbly has
expressed its intentions with regard to the enactnent of

statutes; it intends conpliance with constitutional
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requi renents, effectiveness of the entire statute, a just and
reasonable result, and a result feasible of execution. Wile it
did not expressly include the clear and convincing standard in

t he grandparent visitation statute, we concl ude upon readi ng our
statutes in context that the General Assenbly intends courts to
make grandparent visitation determ nations in appropriate
proceedi ngs that accord with due process requirenents respecting
parental determ nations. Enploying the clear and convincing

evi dence standard in judicial grandparent visitation proceedi ngs
w Il accord due process to parents, as it does in the parenta
rights term nation context.

Thus, in order to effectuate the General Assenbly’s intent
consistent with Troxel, we construe Colorado’s statute to
contain a presunption that parental determ nations about
grandparent visitation are in the child s best interests. See
Troxel, 530 U S. at 67 (“[T]here is a presunption that fit
parents act in the best interests of their children.”).

However, this presunption is rebuttable in the context of a
section 19-1-117 petition when the grandparent articul ates facts
in the petition and goes forward with clear and convi nci ng
evidence at a hearing that the parent is unfit to make the
grandparent visitation decision, or that the visitation

determ nation the parent has made is not in the best interests

of the child. |If the grandparent neets this evidentiary burden,
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the burden then shifts to the parent to adduce evidence in
support of the parental determ nation. The grandparent bears
the ultimte burden of proving by clear and convincing evidence
that the parental determnation is not in the child s best
interests and the visitation schedul e grandparent seeks is in
the child s best interests.

This internmedi ate standard —nore stringent than a
preponderance of the evidence but |ess stringent than a
substantial harm standard —is appropriate to reconcile the
General Assenbly’s intent and Troxel. This heightened standard
W ll ensure that trial courts, in looking to the best interests
of the child as directed by the grandparent visitation statute,
w || adequately give the “special weight” required by Troxel to
parental determ nations. |In order to satisfy the second
requi renent of Troxel, that in issuing a grandparent visitation
order a court nust identify those “special factors” justifying
the order, trial courts nust nake findings of fact and
conclusions of |aw supported by evidence in the record. See
Troxel, 530 U S. at 68 (holding that courts nust denonstrate
consideration and resolution of those “special factors that
m ght justify the State’s interference wth the parents

deci sion”).
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D
Application to This Case

We have reviewed both of the magistrate’s orders: the
Cct ober 2, 2002, order in which he granted the adoption and
ordered grandparent visitation, and the Septenber 24, 2003,
order in which, on remand, he affirmed his order saying that he
had gi ven special weight to the Parent’s wi shes. But, the
magi strate did not make sufficient findings of fact or identify
the “special factors” to which he gave weight in entering these
orders.

The record denonstrates that Parents agreed that it would
be in the best interests of the child to have visitation with
the Grandparents because a pre-existing bond of |ove and care
predated their guardianship and the adoption. The G andparents
agreed that the Parents were responsible for controlling the
child s upbringing. This case primarily involves Parents’
contention that they should be left with sole discretion to
determ ne the visitation schedul e, versus the G andparents’

i nsistence on a court order to assure visitation.

Here, the record contains evidence that supports the
exi stence of (1) a pre-existing bond of |ove and care that
exi sted between the child and the G andparents prior to the
adoption; (2) the tragedy the child suffered in |osing both

parents at different tinmes; and (3) the potential of the child
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| osing contact with the G andparents should the Parents decide
to end the contact.

This is not a case where the Gandparents sought a
visitation order sinply on an assertion that the grandchild wll
benefit from grandparent visitation. In such an instance,
courts must refrain fromconsidering the grandparent’s petition.

See Lulay v. Lulay, 739 N E. 2d 521, 533 (Ill. 2000)

(“Generalizations about whether grandparent visitation is
beneficial to the children are not determ native of this

case.”); In re Herbst, 971 P.2d at 399 (“[A] vague

general i zation about the positive influence many grandparents
have upon their grandchildren falls far short of the necessary
show ng of harm which would warrant the state’s interference
with this parental decision regarding who may see a child.”);

didden v. Conley, 820 A 2d 197, 205 (Vt. 2003) (“That a child

m ght benefit fromcontact with a grandparent . . . [is] not the
ki nd of conpelling circunstance[] contenplated by the
Constitution or this decision.”).

Qur role does not include making findings of fact. It does
i nclude determ ning the appropriate requirenents for
accommodating the General Assenbly’s intent consistent with
Troxel. W recognize that the Parents, the G andparents, the
magi strate, the district court, and the court of appeals did not

have the advantage of the decision we announce today.
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On remand, should the parties wish to proceed, we direct
the magi strate to reopen the evidentiary proceedings to include
evi dence addressing the current best interests of the child.
After the evidentiary proceedi ngs, the magi strate shall nake
findings of facts and concl usions of |aw consistent with the
parental presunption and grandparent burden of proof
requi renents contained in this opinion.

[T,

Accordingly, we reverse the judgnment of the court of
appeals and remand with directions that it return this case to
the district court for further proceedings consistent with this

deci si on.

JUSTI CE COATS di ssents, and JUSTICE EID joins in the dissent.
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JUSTI CE COATS, dissenting.

Wiile | too believe the court of appeals erred in finding a
substantive due process limtation on the state’s ability to
override visitation decisions of fit parents, | think the
majority has fallen into substantially the sanme error. \Were
the appellate court seeks to narrowy circunscribe the nature of
a conpelling interest capable of justifying state infringenent
on a fit parent’s fundanental constitutional interest in his
child s associations, the magjority sinply |legislates a new
statutory schene, reflecting its own approach for avoiding
possi bl e constitutional conflict. Each, in its own way,
however, gets out ahead of the United States Suprene Court in
i nposi ng constitutional Iimtations on the denocratic process.

Because the United States Suprene Court has expressly
declined to define the scope of any parental due process right
in the visitation context, | would simlarly refrain from
attenpting to do so. Because | also believe the nagistrate’s
visitation order in this case rests confortably within the due
process limtations so far identified by the Suprenme Court, |
woul d affirmhis order.

Ceneral ly speaking, the majority does two different things
with which | strongly disagree. First, it balloons the Suprene

Court’s plurality holding in Troxel v. Ganville, 530 U S. 57

(2000), into far nore than the disapproval of a particular



application of a sweepingly broad visitation statute. Far from
i nposi ng any constitutionally prescribed evidentiary schene on
grandparent visitation orders, or requiring findings of “special
factors,” maj. op. at 10, 18, the Suprenme Court nerely found
unconstitutional a particular grandparent visitation order that
failed to give “at | east sonme special weight” to the decision of
an admttedly fit parent to permt grandparent visitation to a

| esser extent than the grandparents wanted. Troxel, 530 U. S. at
70. The Suprene Court described this “special weight”
requirenent only in the breach, by finding that it was not net
in avisitation order applying a statute that put every
challenging third party on equal footing with fit parents and
overriding a fit nother’s decision on grounds anounting to no
nmore than a “sinple disagreenent” about the benefits of
grandparent visitation. |1d. at 72.

Second, rather than confining itself to the
constitutionality of a particular application, as the Suprene
Court had done in Troxel and the court of appeals had done
below, the majority chooses to rewite the controlling statute.

Maj. op. at 25-27. Unlike Santosky v. Kraner, 455 U. S. 745, 769

(1982), where the Suprene Court expressly inposed a “clear and
convi nci ng” burden on the extraordinary and final act of
term nating parental rights, Troxel suggests no such burden for

permtting grandparent visitation. Cf. Colorado v. Connelly,




479 U. S. 157, 167-68 (1986) (“Although we have stated in passing
that the state bears a ‘heavy’ burden in proving waiver
(citations omtted), we have never held that the ‘clear and
convi nci ng evidence’ standard is the appropriate one.”). Even
if the majority were correct in discovering the Suprene Court’s
hi dden intent in requiring “special weight,” its authority to
conform Col orado’s statute would seemto be limted to choosing
anong reasonable interpretations of the statute as witten by

the |l egislature, People v. Tabron, 190 Col 0. 149, 160, 544 P.2d

372, 379-80 (1976) (declining to judicially rewite obscenity

statute to render it constitutional); see also Blount v. R zzi,

400 U. S. 410, 419 (1971) (“[I]t is for Congress, not this Court,
torewite the statute.”), or severing any constitutionally
of fensive portions, see § 2-4-204, C R S. (2005). Here the
maj ority has done neither.

| find it particularly problematic for the mpjority to
rewwite the entire statutory schene in this case, where the
statute at issue is extrenely circunmspect in |imting nonparent
visitation orders and where the particular visitation order at
i ssue was i nposed as a condition of adoption. In stark contrast
to the Washi ngton statute addressed by the Suprenme Court in
Troxel, Colorado’'s statute permts nonparental visitation orders
only in favor of grandparents, and only in situations in which

the child s normal custody arrangenents have al ready been



di srupted. 8 19-1-117, C R S. (2005). Because both of the
child s natural parents had died in this case, the guardi an
visitation decision being challenged by the grandparents was not
the decision of a parent. | would be particularly reluctant to
extend a parent’s substantive due process rights in the context
of visitation where the matter at issue is actually one of
condi ti oning adoption of the child on adequate visitation with
hi s natural grandparents.

The Due Process C ause has been held to include a
subst antive conponent and to protect a fundanental interest of
parents in the care, custody, and upbringing of their children.

See, e.g., Troxel, 530 U S. at 67; Prince v. Massachusetts, 321

U S 158, 166 (1944). Since the Court found this constitutional
limtation, however, its due process jurisprudence has undergone
a met anor phosi s, such that the Court has thus far been unwi lling
to extend it in the visitation context beyond nerely prohibiting
interference with a fit parent’s visitation decisions wthout
nmore than a difference of opinion about the child s best
interests. Troxel, 530 U.S. at 72-73 (plurality opinion). At
least in my mnd, there is little reason to think that a
majority of this court is better suited to prescribe the
framework for these difficult famly decisions, under the guise

of constitutional mandate, than the voters, through their



el ected representatives. Cf. Troxel, 530 U.S. at 93 (Scalia,

J., dissenting).

Even if a grandparent visitation order nmade as an integral
part of an adoption proceedi ng nust give special weight to the
w shes of the prospective adoptive parents, | believe the
magi strate’s order below fully conplied. Unlike Troxel, he
expressly gave “[s] pecial significance” to the guardians’ w shes
to avoid court-ordered visitation. As noted by the mgjority,
the child s guardians testified that court-ordered visitation
“pl aced stress on the famly,” and they were concerned that the
grandparents “had not properly acknow edged the rel ationship
that the child has to his legal parents.” Myj. op. at 8. But
the magi strate stated that he was “not confident that the
grandparent visitation” would be allowed absent a court order.
He went on to hold that, in light of the deaths of both of the
child s natural parents and his close proximty to, and
relationship with, his maternal grandparents during the first
four years of his life, it would be in the child s best
interests to set a specific visitation schedule to avoid future
conflicts between the parties. Because the magistrate in this
case plainly did not fail to give “at |east sone special weight”
to the visitation decision of the child s guardians, in the
manner hel d unconstitutional in Troxel, | would affirmhis

or der.



| therefore respectfully dissent. | amauthorized to state

that JUSTICE EID joins in this dissent.



