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We granted certiorari to review the court of appeals

decision in Dillard v. Industrial CaimAppeals Ofice, 121 P. 3d

301 (Col 0. App. 2005).! The issue in this case is whether a

cl ai mant may conbine a nental inpairnment rating with a physical
inpairnment rating for the purpose of exceeding the then-
appl i cabl e sixty thousand dollar cap in favor of the one hundred
twenty thousand dollar cap, both of which are contained in
section 8-42-107.5, C R S. (2005), of Col orado’s Wrkers’
Conpensation Act.? This section caps benefits from conbi ned
tenporary disability paynments and permanent partial disability
paynents. No clai mant whose inpairnment rating is twenty—five
percent or |ess may receive nore than sixty thousand dollars
from conbi ned tenporary disability paynments and per manent

partial disability paynments; those clai mants who have an

1 W granted certiorari on the follow ng issue:

Whet her the court of appeals erred in applying section
8-42-107.5, CRS., which is a section of the workers’
conpensati on act which applies to the total anmount of
conpensation that is available to injured workers
based upon the severity of their injuries, by using
section 8-42-107(7)(b)(l) and (I111), CRS., whichis
the section of the act that determ nes the type of
i npai rment or nethodol ogy of conputing paynent for
inmpairnment, to deprive or further limt injured
wor kers’ permanent disability benefits.
(Enmphasis in original).
2 Effective January 1, 2006, the General Assenbly revised
section 8-42-107.5 to increase these respective caps to seventy-
five thousand dollars and one hundred fifty thousand doll ars.
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i npai rment rating above twenty-five percent receive the benefit
of the higher cap.

In the case before us, the division-sponsored nedical
exam nation (DI ME) physician rated claimnt’s whol e person
inpairnment at a total of 29% 23%for the claimant’s cervica
spine, 2% for the left hip, and 5% for nental inpairnent.

The 5% nental inpairnment rating, when conbined with the
physi cal inpairnments ratings and converted to a whol e person
rating, produced a DI ME rating of 29% pushing Dillard s
i npai rment rating above 25% She therefore asserts entitl enent
to the higher cap contained in section 8-42-107.5. W disagree.
Along with the adm nistrative | aw judge, a panel of the
I ndustrial ClaimAppeals Ofice, and the court of appeals, we
hold that 8-42-107(7)(b)(Ill), C R S. (2005), precludes
conbining a nental inpairnment rating with a physical inpairnment
rating for the purpose of obtaining the benefit of the higher
cap set forth in section 8-42-107.5.

Accordi ngly, we uphold the judgnment of the court of

appeal s.



l.

In 1999, Debra Dillard (“Dillard”) worked as an
adm ni strative assistant for Pepsi Bottling Goup (“Pepsi”), in
Grand Junction, Colorado. On Decenber 19 of that year, she
slipped on ice in front of her workplace and hit her head on the
si dewal k.

Dillard i medi ately conpl ai ned of pain in her head and
cervical region. She proceeded directly to the energency room
via an anbul ance. At the hospital, doctors diagnosed her with
scal p hematoma and a cl osed head injury.

Several days later, pain and stiffness in Dillard s neck
becane unbearabl e and she agai n sought nedical advice. An MR
uncovered damage to one and possibly two discs in Dillard s
cervical spine. After conservative treatnents failed, doctors
removed her C4-C5 disc and fused bones in her cervical spine
together with plates and screws. Wen Dillard s pain did not
adequat el y subsi de, doctors repeated the operation for her C6-C7
di sc.

Throughout this tinme, Dillard was prescribed Serzone for
depression and Xanax for anxiety and conpl ai ned that she could
not sleep and often cried throughout the night. She blanmed her
enotional distress upon her physical inability to engage in many
everyday (as well as recreational) activities, intense and

constant pain, as well as a perceived threat to her marri age and
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famly. However, Dillard did not initially claimdisability
benefits for mental inpairmnent.

When Dillard reached maxi mrum nedi cal inprovenent, her
attendi ng physician determ ned that her total body pernmanent
i npai rment rating was 20% of the whol e person. He did not take
into account Dillard s anxiety and depression. Dillard received
an i ndependent nedi cal exam nation. The independent nedi cal
exam ner determined that Dillard s whol e person inpairnent
rating was 29% upon conbining the inpairnment for Dillard s
depression and anxiety with her physical inpairnents.

Whet her or not Dillard s inpairnment rating should include
the nmental inpairnent rating as well as the physical inpairnent
rating for purposes of the section 8-42-107.5 cap is the subject
of this dispute. An inpairnment rating above 25% woul d entitle
her to have the benefit of the higher cap for tenporary
disability and permanent partial disability paynents under
section 8-42-107.5.

According to the record, Dillard received $51,569.33 in
tenporary disability benefits and, in gross, is entitled to
$79,969.89 in permanent partial disability benefits. Therefore,
under the $60,000 cap, Dillard received $8,430.67 in pernmanent
partial disability benefits. |If she qualifies for the $120, 000

cap she could receive substantially nore.



.

We hold that section 8-42-107(7)(b)(lIll), C R S. (2005),
precl udes conbining a nental inpairnment rating with a physical
inmpairnment rating for the purpose of obtaining the benefit of
t he higher cap set forth in section 8-42-107.5, C. R S. (2005).

A.
St andard of Revi ew

Thi s case concerns the correct construction of sections 8-
42-107(7)(b)(I11) and 8-42-107.5, C.RS. (2005). W review

questions of statutory construction de novo. People v. Cross,

127 P.3d 71, 73 (Colo. 2006).

In construing the Wirkers’ Conpensation Act, our objective
is to effectuate the intent of the General Assenbly; we construe
the statutory provisions as a whole, reconciling potenti al

conflicting provisions, when possible. Lobato v. Indus. Caim

Appeals Ofice, 105 P.3d 220, 223 (Colo. 2005); see also

Resol ution Trust Corp. v. Heiserman, 898 P.2d 1049, 1054 (Col o.

1995) (“[I]f courts can give effect to the ordinary nmeani ng of
the words adopted by a | egislative body, the statute should be
construed as witten since it my be presunmed that the General
Assenbly neant what it clearly said.”).

When we construe a statute, we do not adopt a construction

that renders words superfluous, or injects additional terns,



that contravene the |egislature’ s obvious intent. Cross, 127
P.3d at 73.

B
Mental Inpairment Clainms and Statutory Caps

The issue in this case concerns tenporary disability and
permanent partial disability benefits under Col orado’ s Wrkers’
Conpensation Act.® Tenporary disability benefits conpensate a
wor ker for |ost work while she recovers from work-rel ated
injuries. A worker receives tenporary benefits until, anong
other possibilities, she reaches maxi num nedical inprovenent.?
88 8-42-105, -106, C. R S. (2005) (describing tenporary total and

tenporary partial disability benefits).

® This dispute does not concern an enployer’s obligation to pay
medi cal bills under the Wrkers’ Conpensation Act of Col orado.
See Gover v. Indus. Conmin of Colo., 759 P.2d 705, 709-12
(Col 0. 1988) (stating that nmedical benefits are separate from
disability benefits and may be awarded concurrently); see also 8§
8-42-101, C R S. (2005) (describing enployer’s obligation to
furni sh nedical aid).
* According to section 8-40-201(11.5), C R S. (2005):

“Maxi mum medi cal 1 nprovenent” neans a point in tinme

when any nedically determ nabl e physical or nental

inpairment as a result of injury has becone stable and

when no further treatnent is reasonably expected to

i nprove the condition. The requirenment for future

medi cal mai nt enance which wll not significantly

i nprove the condition or the possibility of

i nprovenent or deterioration resulting fromthe

passage of time shall not affect a finding of maxi mum

medi cal inprovenent. The possibility of inprovenent

or deterioration resulting fromthe passage of tine

al one shall not affect a finding of maxi mum nedi cal

i nprovenent .




Some workers never fully recover fromtheir injuries. In
such cases, when a worker reaches maxi num nmedi cal i nprovenent
but still remains permanently disabled, she then receives
permanent disability benefits. See 8§ 8-42-107, -111
(describing permanent partial and permanent total disability
benefits).

If a worker is only partially disabled on a pernanent
basis, the amount of tinme for which she is eligible to receive
benefits is calculated differently based upon the type of injury
she sustai ned: a scheduled injury, a nonscheduled injury, or a
mental inpairment. See § 8-42-107(1)(b)(2), (7)(b)(l), (8).

Schedul ed injuries are generally injuries to linbs, eyes,
or ears. See § 8-42-107(1)(b)(2) (listing scheduled injuries
and conpensation). They are referred to as “schedul ed” injuries
because they are conpensated according to a strict schedul e
contained in the statute; for exanple,
the I oss of a hand below the wist entitles a worker to 104
weeks of permanent partial disability paynents. § 8-42-

107(2) (c).

A nonscheduled injury is an injury not |isted on the
schedul e in section 8-42-107(2). See 8-42-107(8) (describing
nonschedul ed i njuries and their conpensation). Pernmanent
partial disability benefits for nonscheduled injuries are

cal cul ated according to a fornmula that includes a worker’s
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“medi cal inpairnment rating” and her “age factor.” § 8-42-
107(8) (d).

Claims for mental inpairment® are defined in section 8-41-
301(2)(a), CRS. (2005). Mental inpairnents involve no
physical injury and stem from psychol ogically traumatic wor k-
pl ace events, not including stress or traunma from denoti on,
pronotion, termnation and other simlar actions undertaken by
an enployer in good faith. Id. Mental inpairnments may al so
ari se when a worker suffers a disability arising from an
acci dental physical injury that |eads to a recogni zed pernmanent
psychol ogi cal disability. 8§ 8-41-301(2)(a.5). Section 8-41-
301(2)(d) provides that the nental inpairnment which is the basis
of the claimnust be, “in and of itself, either sufficient to
render the enployee tenporarily or permanently disabled from

pur sui ng the occupation fromwhich the claimarose or to require

medi cal or psychol ogical treatnent.”

°In terms of Colorado’s Wrkers’ Conpensation system mental

i npai rment benefits are rather new. Colorado’ s General Assenbly
passed Col orado’s first Wrkers’ Conpensation Act in 1915. See
Martin v. Montezuma-Cortez Sch. Dist. RE-1, 841 P.2d 237, 242
(Colo. 1992). The General Assenbly did not add clains for
“mental or enotional stress” and related injuries until 1986.
See ch. 73, sec. 3, § 8-52-102, 1986 Colo. Sess. Laws 520, 520-
21. For a conprehensive history of nental inpairnent clains
nati onwi de, see 3 Arthur Larson & Lex K. Larson, Larson’s

Wor kers’ Conpensation Law 8 56.03 to 56. 04 (2005).
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Per manent partial disability benefits awarded for nental
inpairnment are also limted: a worker is conpensated for nental
inmpairment with permanent partial disability benefits for no
nore than twel ve weeks unl ess she is the victimof a violent
crime at work or suffers froma “physical injury or occupational
di sease that causes neurol ogical brain damage.” § 8-41-
301(2)(b). Tenporary disability benefits awarded for nental
i npai rment are not cut off after twelve weeks but act as a set-
of f agai nst permanent partial disability benefits once a worker

reaches maxi mum nedi cal inprovenent. City of Thorton v.

Repl ogl e, 888 P.2d 782, 785 (Colo. 1995); Douglas R Phillips &

Susan D. Phillips, Colorado Wrkers Conpensation Practice &

Procedure § 3.12 (2005).

It often arises, as in the case before us, that a worker
Wi ll sustain nore than one type of injury. Prior to 1999, the
act all owed workers who suffered both schedul ed and nonschedul ed
injuries to conbine their schedul ed and nonschedul ed injuries

into one formula award. Muntain Cty Meat Co. v. Oqueda, 919

P.2d 246, 253 (Colo. 1996).

Added in 1999, subsections 8-42-107(7)(b)(l) to (111),
C.RS. (2005), ended this system and nmandated in the cal cul ati on
of permanent partial disability benefit conpensation that each
type of injury shall remain separate and be conpensated solely

on the basis of applicable statutory schedul e or benefit
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formula. The General Assenbly added to the statute in this 1999
amendnent a | egislative declaration and the provision we
construe in the case now before us, which (1) provides for
mental and enotional distress to be conpensated under a
different provision of the act and (2) prohibits such
i npai rments from being conbined with a schedul ed or a
nonschedul ed injury. Ch. 103, sec. 1, § 8-42-107, 1999 Col o.
Sess. Laws 298, 299.

These anmendnents to the permanent partial disability

provi sions of the statute respond to our Muuntain Gty Mat

decision. In that judgnent, we held that “the scheduled injury
must be converted to a whol e person inpairnent rating and
conbined with the non-schedul ed injury’s whol e person inpairnent
rating in calculating permanent disability benefits.” Muntain
City Meat, 919 P.2d at 254.

As the Ceneral Assenbly has the prerogative of doing, in

reaction to Mountain City Meat, it precluded through its 1999

amendnent conbi ning mental inpairnments with physical inpairnments
to reach a whol e person rating. Subsection 8-42-107(7)(b)(I)
sets out the legislative declaration of policy. It states that
“schedul ed injuries shall be conpensated as provided on the
schedul e and nonschedul ed injuries shall be conpensated as

medi cal inpairnment benefits.” Id.
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Subsection 8-42-107(7)(b)(l1) separates the cal cul ati on of
di sability benefits for schedul ed and non-schedul ed injuries:

Where an injury causes a [scheduled injury], the |loss
set forth in the schedule found in said subsection (2)
shal | be conpensated solely on the basis of such
schedul e and the loss set forth in said subsection (8)
[the nonschedul ed injury] shall be conpensated solely
on the basis for such nedical inpairnment benefits
specified in said subsection (8).

In regard to nental inpairnment clains, subsection 8-42-
107(7)(b)(111) provides that “nmental or enotional stress shal

be conpensated pursuant to section 8-41-301(2) and shall not be

conbined with a schedul ed or a nonscheduled injury.” (Enphasis

added) .

Section 8-42-107.5, C R S. (2005), adopted in 1991, places
a cap upon the total anmount of tenporary and permanent parti al
disability benefits that a worker may receive fromall of her
injuries. See ch. 219, sec. 16, § 8-42-107.5, 1991 Col o.
Sess. Laws 1291, 1311. The version of section 8-42-107.5 in
effect at the tinme Dillard suffered her injury caps tota
tenporary and pernmanent partial disability benefits at either
$60, 000 or $120, 000 based upon the workers inpairment rating:

No cl ai mant whose inpairnent rating is twenty-five

percent or |less may receive nore than sixty thousand

dollars from conbined tenporary disability paynents

and permanent partial disability paynments. No

cl ai mant whose inpairnent rating is greater than

twenty-five percent may receive nore than one hundred
twenty

13



t housand dollars from conbi ned tenporary disability
paynents and permanent partial disability paynents.®

| mpai rment ratings are cal culated by reference to the

Ameri can Medi cal Association’s @Quides to the Eval uati on of

Per manent [ npairnment (“AVA GQuides”), (3d ed. rev. 1990). See

8§ 8-42-101(3.7), CRS. (2005 (“[Alll physica
i npai rment ratings used under Articles 40 to 47 of this title

shal | be based on the revised third edition” of the AVA Cui des);

§ 8-42-107(8)(b.5)(1)(A), (8)(c), CRS. (2005) (describing

cal cul ation of nedical inpairnment ratings). W conclude that

t he wordi ng of the 1999 anendnent operates to prevent conbining
the nental inpairnment rating wwth a physical inpairnment rating
into a whole person rating in order to reach the higher cap

| evel contained in section 8-42-107.5.

C.
Application to This Case

Conparing the wording of the provisions at issue in this
case and giving each of themmeaning in relationship to each
other, we find that section 8-42-107(7)(b)(lIll), CR S. (2005),

unanbi guously bars a claimant from conbi ning nental inpairnents

® Prior to reaching maxi num nedi cal inprovement, a worker’s
benefits are not cut-off. Donald P. Murphy Contractors, Inc. v.

| ndus. Cl aim Appeals Ofice, 916 P.2d 611, 613 (Col 0. App.
1995). However, workers who receive either up to or in excess
of their allotted cap in tenporary disability benefits receive
no pernmanent partial disability benefits. 1d. at 614.
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wi th schedul ed or nonschedul ed injuries for the purpose of
reaching the higher cap contained in section 8-42-107.5, C R S
(2005).

According to section 8-42-107(7)(b)(Ill), not only are
mental inpairnments always conpensated according to section 8-42-
301(2), the legislature also clearly specified that “[mental or
enotional stress . . . shall not be conbined wth a schedul ed or
a nonscheduled injury.” This second phrase of 8-42-
107(7)(b)(111) is the key to our analysis because Dllard would
have us rule that it nerely reiterates the phrase before it:
“Mental or enotional stress shall be conpensated pursuant to
section 8-42-301(2).”

However, the “shall not be conbined” | anguage is unique to
section 8-42-107(7)(b)(I11). The precedi ng subsection, section
8-42-107(7)(b)(11), contains nothing like it to prevent
conbi ni ng schedul ed and nonschedul ed injuries into a whol e
person inpairnment rating for the purposes of section 8-42-
107.5. Thus, the nental inpairnment |anguage, “shall not be
conbined with a schedul ed or a nonschedul ed injury,” nmust have
meani ng. That neani ng, when applied to section 8-42-107.5, is
that nmental inpairnments are not to be conbined with schedul ed or
nonschedul ed i njuries when calculating the applicability of the

hi gher cap contained in section 8-42-107.5.
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Qur Mountain City Meat decision construed the then-

appl i cabl e provisions of the act as awardi ng conpensati on based
on conbining injuries into a whole person rating in cal culating
permanent disability benefits. The General Assenbly’ s 1999
anendnent provided for awards based on separate cal cul ations for
schedul ed and nonschedul ed injuries and nmental inpairnments. In
addition, it singled out a prohibition on nental inpairnments
bei ng conbi ned with physical injuries.

Dillard s case for the higher benefit cap rests on
conbi ning her nental inpairnment with physical inpairnments into a
whol e person rating, which is what the D ME physician in this
case did. Contrary to Dillard s contention, the legislature’s
treatnment of permanent partial disability nmental inpairnment
clains is plain. The words “shall not be conbined with a
schedul ed or a nonscheduled injury” in section 8-42-
107(7)(b)(I1l) mean literally what they say.

In regard to nental inpairnment clains, the AVA Qui des

support the legislature’s intent to prevent the conbi nation of
mental inpairment with physical inpairment in assigning a whole

person rating. According to the AMA Guides, an “inpairnent

rating” roughly represents in percentage formthe extent to
which a person’s health status is altered by injury. Anmerican
Medi cal Association, supra at 1. Cenerally, physicians conbine

all types of injuries into a “whole person” assessnent. |d. at
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xviii (enphasis added). The AVA Cui des even contain charts for

the conbination of different types of injuries. 1d. at 254-56.
However, nental inpairnents are not included in these charts.

The AVA Quides clearly state in regard to nental inpairnents

that “there is no available enpirical evidence to support any
met hod for assigning percentage of inpairnment of the whole

person . . . .” 1d. at 240. The AVMA CGuides clearly explain

Eventual |y research may support the direct link

bet ween nedi cal findings and percentage of nental

inmpairnment. Until that time the nedical profession

must refine its concepts of nental inpairnment, inprove

its ability to measure limtations, and continue to

make clinical judgnents.

ld. at 241.

Dillard s assertion of her entitlenment to the higher cap
contained in section 8-42-107.5 rests on the assertion that the
General Assenbly intended for nental inpairnents to be conbined
wi th physical inpairnents in calculating a whole person rating.
We conclude that the General Assenbly clearly intended
otherwse. It prevented conbining nmental inpairnment injuries
wi th schedul ed and nonschedul ed injuries to reach a whol e person
rating. The DI ME physician in Dillard s case contravened the

| egislature’s intent in calculating a 29% whol e person rating

for her. § 8-42-107(7)(b)(111).
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D.
Equal Protection Challenge

The court of appeals disagreed with Dillard s alternate
contention that sections 8-42-107.5 and 8-42-107(7)(b)(1I1), so
construed, violate Colorado and federal equal protection

guarantees. See Dillard, 121 P.3d at 305-06. W agree with the

court of appeals that no equal protection violation arises
t heref rom

Access to Wirkers’ Conpensation benefits is not a
fundamental right and Dillard does not contend that she is a
menber of a suspect class. W therefore apply a rational basis

analysis to Dillard s equal protection claim Garhart v.

Col unbi a/ Heal t hone, L.L.C., 95 P.3d 571, 583 (Col 0. 2004);

Cul ver v. Ace Elec., 971 P.2d 641, 646 (Col o. 1999).

Under the rational basis test, the party asserting the
statute’s unconstitutionality nust show that the classification
| acks a legiti mte governnental purpose and, w thout a rational
basis, arbitrarily singles out a group of persons for disparate
treatnment in conparison to other persons who are simlarly
situated. Garhart, 95 P.3d at 583 (citing Cul ver, 971 P.2d at

646); accord Pace Menbershi p Warehouse v. Axel son, 938 P.2d 504,

506 (Colo. 1997). |If any conceivable set of facts would lead to
the conclusion that a classification serves a legitimte

purpose, a court nust assune those facts exist. Christie v.
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Coors Transp. Co., 933 P.2d 1330, 1333 (Colo. 1997); Culver, 971

P.2d at 651.

The rational basis for section 8-42-107(7)(b)(111) and
section 8-42-107.5 is to | ower costs in the Wrkers’
Conmpensation system This can be a |legitinmte governnental
purpose. Culver, 971 P.2d at 652 (listing “maintaining the
fiscal integrity of the workers’ conpensation system allocating
the fiscal burden equitably anong fundi ng sources, and
controlling costs to enployers while providing | egislatively-

i ntended benefits to injured workers” as possible legitimte
government purposes). Nevertheless, the General Assenbly cannot
arbitrarily single out certain individuals for disparate
treatnment for the nmere sake of adm nistrative conveni ence or
sacrifice the rights of one group nerely because nobre noney in
the Workers’ Conpensation system all ows hi gher benefits for

everybody else. Indus. CaimAppeals Ofice v. Ronero, 912 P.2d

62, 68, 69 (Colo. 1996).

The General Assenbly’s treatnent of mental inpairnent
clains denonstrates a rational approach to circunscribing the
condi tions and anounts payable for such clainms. W have
previously held that the statutory schene limts only permanent
partial disability benefits paid for nmental inpairnment to twelve
weeks, and offsets any tenporary disability benefits paid for

ment al i npairnment against any award of permanent parti al
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disability benefits for nmental inpairnment. Replogle, 888 P.2d
at 782-83.

I n our Repl ogle opinion we observed that the General
Assenbl y’s choice of nental inpairnment provisions was ai ned at
containing costs while, at the sanme tine, awardi ng nenta
i mpai rment benefits to qualified claimants. 1d. at 785.
Dillard s equal protection appeal assunes that because the
| egi slature allows a claimnt to conbi ne schedul ed and
nonschedul ed physical inpairnments for purposes of determ ning
the inmpairnent rating in section 8-42-107.5, it nust allow the
conbi nation of nmental with physical inpairnments in the same cap
cal cul ation. However, the legislature can rationally take into
account that nental or enotional distress clains are not as
susceptible to nunerical analysis as physical injuries.

Qur appell ate court decisions recognize that nental

i npai rments can be difficult to ascertain. See Davison v.

| ndus. Cl aim Appeals Ofice, 84 P.3d 1023, 1032 (Col 0. 2004)

(observing that the General Assenbly intended nmental inpairnent
provi sions of the Wrrkers’ Conpensation Act to help in
elimnating frivolous clains while acting to evaluate and pay

bona fide clains); Colo. AFL-CI O v. Donlon, 914 P.2d 396, 403

(Col 0. App. 1995) (stating that CGeneral Assenbly rationally
pronotes cost efficiency in Wrkers’ Conpensation system by

circunscri bing conpensation for injuries that are neither
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physi cal nor the result of workplace violence). Gven their
nore inprecise nature, the General Assenbly can rationally
create a systemfor nental inpairnment clains when it seeks to
contain costs by limting the extent to which nental inpairnent
injuries can increase a worker’s benefits.

In view of the General Assenbly’s rationally-based choice
in addressing nmental inpairnment clains, we hold that Dillard s
equal protection violation claimdoes not succeed. The

| egislature’s line drawi ng need not be perfect. See, e.g., Pace

Menber shi p Warehouse, 938 P.2d at 507 (“Sinply because a

statutory classification creates a harsh result in one instance
does not mean that the statute fails to neet constitutionality
requi renents under the rational basis standard.”); Duran v.

| ndus. Cl aim Appeals Ofice, 883 P.2d 477, 484 (Colo. 1994)

(“Gven the alnost limtless array of potential injuries and
their inpact on the ability to work, any |ine drawn by the
| egi slature will necessarily be inperfect.”).
[
Accordingly, we affirmthe judgnment of the court of

appeal s.

CHI EF JUSTI CE MULLARKEY di ssents, and JUSTI CE MARTINEZ joins in
t he dissent.
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CHI EF JUSTI CE MULLARKEY, dissenting

| respectfully dissent fromthe majority’ s opinion hol ding
that the 1999 anendnents to the permanent partial disability
provi sion of the workers’ conpensation statute, subsections
8-42-107(7)(b)(I), (Il) and (I11), C.RS. (2005), prohibit a
physician fromincluding a claimant’s nental disability in the
claimant’s inpairnent rating for purposes of the cap on benefits
i nposed by section 8-42-107.5, C R S. (2005). For purposes of
this dissent, | wll refer to the first statute as “the 1999
anendnents” and the second statute as “the benefits cap”
provi si on.

Not hing in the express |anguage, |egislative history, or
surroundi ng circunstances of either statute requires the result
reached by the majority. Accordingly, | would hold that
benefits caps nust be calculated on the basis of all benefits
received by a claimnt regardl ess of the physical or nental
character of the claimant’s injuries.

FACTS

Petitioner Debra Dillard suffered serious injuries to her
head, cervical spine, and hip when she fell at work. During her
recovery fromthe accident, she was unable to work and received
tenporary total disability benefits. After she reached maxi num

medi cal inprovenent, she was found to have a permanent parti al



disability. This case arises because the total anmount of noney
Dillard may receive for both tenporary and permanent benefits is
limted by a statutory cap based on her inpairnent rating.

After conducting an independent medi cal exam nation, a
physician determned that Dillard s inpairnment rating was 29%
The doctor assigned a 23% whol e person inpairnent rating for her
cervical spine injury, 2%for her hip injury, and 5% for her
mental inpairnent. The percentages assigned to her hip and
mental injuries reflect the doctor’s conversion of those
injuries to a whole person inpairnment rating; no such conversion
was required for the spinal injury. Specifically, the 5%

i npai rment rating was cal cul ated using the Col orado Depart nent
of Labor and Enpl oynent Permanent Wor k- Rel ated Mental | npairnent
Rati ng Wirk Sheet that directs physicians to determ ne a
claimant’ s nental inpairnment per the Anerican Medi cal

Association’s Guides to the Eval uati on of Permanent | npairnent

254-56 (3d ed. Rev. 1990) (“AVA Cuides”), and convert the rating
according to a table contained in the worksheet where he arrived
at the 5% figure. See Rule 12-5, 7 C.C.R 1101-3 (2005); § 8-
42-101(3)(a)(l), C R S. (2005) (explaining the director’s role
to review inpairnment rating guidelines based on both the AVA
Gui des and pronul gat ed departnent rules).

The doctor then “conbined” the three percentages using the

Combi ned Val ues Chart fromthe AVA Guides to arrive at a figure
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of 29% that was used to determ ne the applicable benefits cap.
It is inportant to recognize that the word “conbine” has a

t echni cal neani ng when used in connection wth the AVA Cui des;
it does not nean the sinple arithmetic addition of the
percentages. |If it were, the physician would have fixed
Dillard s inpairnment rating at 30%rather than 29%

Dillard s total award for both tenporary and pernanent
benefits is approximately $131,500. Wth her 29%rating,
Dillard’ s total benefits are capped at $120,000. Under the
majority opinion, her rating falls to 25% and her benefits are
capped at $60, 000.

ANALYSI S

The majority contends that the 1999 anendnents are
unanbi guous and conpel the conclusion that nental injuries nust
be excluded fromthe cal culation of the applicable benefits cap.
Maj. op. at 14-16. As ny discussion above of the word “conbi ne”
illustrates, the language is far from unanbi guous. The 1999
amendnents provide in relevant part:

() . . . . scheduled injuries shall be conpensated as

provi ded on the schedul e and nonschedul ed injuries

shal | be conpensated as nedi cal inpairnment benefits,

and that, when an injured worker sustains both

schedul ed and nonschedul ed injuries, the | osses shal

be conpensated on the schedule for scheduled injuries

and the nonschedul ed injuries shall be conpensated as

medi cal inpairnment benefits. The general assenbly

further determ nes and declares that nental or
enotional stress shall be conpensated pursuant to



section 8-41-301(2) and shall not be conbined with a
schedul ed or a nonschedul ed injury.

(r1rr) Mental or enotional stress shall be conpensated

pursuant to 8-41-301(2) and shall not be conbined with

a schedul ed or nonschedul ed injury.

8 8-42-107(7)(b)(1), (Il11). The benefits cap provision states:
[n]o clai mant whose inpairnent rating is twenty-five
percent or |ess may receive nore than sixty thousand
dollars from conbined tenporary disability paynents
and permanent partial disability paynments. No
cl ai mant whose inpairnent rating is greater than
twenty-five percent may receive nore than one hundred
twenty thousand dollars from conbi ned tenporary
di sability paynents and permanent partial disability
payment s.

8§ 8-42-107.5.

The starting point for analyzing any statute is the text of
the statute itself. To address the majority’ s contention that
the 1999 anendnments control the cal cul ation of the benefits cap,
| first ook to the |anguage of the two statutes. The |anguage
guot ed above shows that neither statute references the other.
As the |l ater-enacted statute, the 1999 anendnents woul d be the
| ogi cal place for the General Assenbly to insert |anguage
applying the strictures of the 1999 anendnents to the benefits
cap, but it did not do so. Recognizing that the express
| anguage of the statutes does not resolve the relationship

between the two acts, | must turn to other aids to construe the

statutes.



The 1999 anendnents were enacted in House Bill 99-1157,
entitled “An act concerning the reestablishnment of an excl usive
schedul e for permanent partial disability under the workers’
conpensation law, and in connection therewith increasing the
anount of benefits received under the schedule and Iimting
benefits for nmental stress.” H B. 99-1157, Ch. 103, sec. 1
8§ 8-42-107, 1999 Sess. Laws 298, 299. It anended the pernmanent
partial disabilities section by adding subsections
8-42-107(7)(b)(1), (Il1), and (1I1l) to provide that each type of
injury, both physical and nental, is to be conpensated
separately. See id. House Bill 99-1157 did not address
tenporary disability benefits, and did not anend the benefits
cap limting the amount of noney any cl ai mant can receive for
tenporary and pernmanent benefits related to the sane accident.
As noted above, the bill had a narrowtitle and was |limted to
permanent partial disability awards. These facts indicate that
the legislature did not intend the 1999 anendnments to apply to
t he benefits cap provision.

Mental inpairnment is conpensated separately from both
schedul ed and nonschedul ed physical injuries. Section
8-41-301(2), C R S. (2005), was added by the legislature in
1991, the sane year as the benefits cap statute, and allows a
wor ker to recover both tenporary and permanent disability

benefits upon a finding of nental inpairnment. This court
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determ ned that section 8-41-301(2)(b) limted conpensation for
permanent disability benefits to twelve weeks, but that the sanme
section did not limt tenporary disability benefits. Gty of

Thornton v. Replogle, 888 P.2d 782 (Colo. 1995). Mental

injuries are accorded their own rating as explained in the AVA

GQui des. See AVA Cuides, at 241. A nental injury rating, |like a

scheduled injury rating, is convertible to a whole person

i mpai rment rating according to the Col orado Code of Regul ations

on workers’ conpensation. Rule 12-5, 7 CC. R 1101-3 (2005).
The benefits caps provision, section 8-42-107.5, was

enacted in 1991 to limt the total award a clai mant receives for

tenporary and pernmanent partial disability. The differentiated

caps represent a legislative attenpt to distinguish between

wor kers who are injured nore and | ess seriously. See Col orado

AFL-CI O v. Donlon, 914 P.2d 396, 403-04 (1996): Hearing on S.B.

218 First Conference Comm, 58th Gen. Assenbly, 2d Reg. Sess.
(Hearing Tape 91-32 May 3, 1991). The benefits cap is applied
after a claimant’s tenporary and permanent disability has been
calculated. Al injuries nust be converted into whol e person
inpairment ratings in order to reflect the extent to which an
injury inpacts the claimant’s past wage |oss and future ability

to earn wages. See Donlon, 914 P.2d at 404.

Construing the benefits caps statute, the Industrial daim

Appeals Ofice (“ICAO) has held that the term “i npairnent

6



rating” is not defined and is anbiguous. See Schank v. W zard,

WC No. 4-497-494 (I.C A O Sept. 19, 2003); Quackenbush v.

Tenant Roofing Inc., WC. No. 4-218-272 (I1.C. A O June 19,

1998). I n Quackenbush, the | CAO addressed whether a claimnt’s

right arminjury should be treated as a 29% extrem ty inpairnent
or converted to a 17% whol e person inpairnment for purposes of
the application of section 8-42-107.5, the benefits cap
provision. WC No. 4-218-272. The 1 CAO held that the term

“i nmpai rment rating” was anbiguous, and it determ ned that
converting the extremty inpairment rating into a whol e person

i npai rment was necessary in order to prevent giving greater
benefits to |l ess seriously injured workers in contravention of
the |l egislative purpose behind the benefits cap provision. |d.

Li kewi se, in Schank, the ICAO held that, after the

enact ment of the 1999 anendnents, the term *inpairnment rating”
as used in the benefits cap provision renai ned anbi guous. The
Schank panel rejected the enployer’s theory that the 1999
amendnents conpel l ed the conclusion that schedul ed disabilities
were irrelevant to the application of the benefits cap

provi sion, and held that where a cl ai mant sustai ned both
schedul ed and nonschedul ed injuries, the scheduled injury was to
be converted into a whole person inpairnment rating and conbi ned
with the nonscheduled injury to determ ne the appropriate

benefits cap in accordance with Quackenbush. Schank, WC. No.
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4-497-494. Rejecting the enployer’s theory, the panel noted

that Mountain Cty Meat Co. v. QOgueda, 919 P.2d 246 (Col o.

1995), and Quackenbush remain viable for the proposition that

the 1999 anendnments did not alter the statutory requirenent that
medi cal inpairnment ratings be conpleted in accordance with the
AMA Cui des as expressly authorized in section 8-42-101(3.7).
Schank, WC. No. 4-497-494; see also 8§ 8-42-101(3.7)
(“inmpairment ratings used under articles 40 to 47 of this title
shal | be based on the revised third edition of the American
Medi cal Association Guides to the Eval uation of Permanent
| mpai rment”) .

These deci sions denonstrate that the benefits cap provision
is separate and apart fromthe 1999 anendnents that sought to

overrul e our decision in Muwuntain Cty Meat which expanded

awards for permanent partial disability conpensation where a
wor ker sustains both schedul ed and nonschedul ed injuries. The
deci sions al so support the practice of adhering to the AVA

CGui des, as directed by the workers’ conpensation statute and
di vision regul ations, to cal culate and conbine all inpairnent

ratings. See AMA Quides, at xix-xx (“The Guides continue to

espouse the phil osophy that all physical and nental inpairnents
affect the whol e person, and therefore, all inpairnment ratings
shoul d be conbined.”); 8 8-42-107(8)(c), C R S. (2005) (“the

aut hori zed treating physician shall determ ne a nedi cal

8



inpairnment rating as a percentage of the whol e person based on
the . . . [AMA CGuides].”). The mpjority contends that rather
than interpreting the 1999 anendnents to nerely undo the effect

of our Mountain Cty Meat decision, the anendnents al so prevent

the inclusion of a nental inpairnent rating to cal cul ate the
benefits cap because the term “conbi ne” has “speci al neaning.”
Maj . op. at 15.

The term “conbine” is not defined in the statute and, in
context, “conbine” is anbiguous because it sonetines has a
techni cal nmeaning within the workers’ conpensation scheme. See

Mountain City Meat, 919 P.2d at 252 (discussing anbiguity in

statutes). Specifically, the 1999 anmendnents clarify that

mental injuries are [imted to the conpensation outlined in
section 8-41-301(2), and that nental or enotional stress “shal
not be conbined with a schedul ed or nonschedul ed injury.”

8 8-42-107(7)(b)(111). Subsection (1) states that schedul ed and
nonschedul ed i njuries shall be conpensated separately, and
iterates that nental injuries are not to be “conbined” with
schedul ed or nonschedul ed injuries.

The majority states that the “key” to its analysis is a
phrase in subsection 8-42-107(7)(b)(111) stating that “nental or
enotional stress shall not be conbined with a schedul ed or
nonschedul ed injury.” See maj. op. at 15. The mmjority points

out, and | agree, that the same phrase does not appear in
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subsection (7)(b)(11). Describing the phrase as “unique,” the
majority declares that it “nust have meaning.” 1d. That

meani ng, according to the majority, is that the phrase applies
to the benefits cap statute, and nental stress cannot be
included in cal culating benefits subject to the cap. I1d.

In my view, the phrase has neaning where the | egislature
placed it in the statute, and it has no application to the
benefits cap provision. There was no need for the drafters to
i nclude identical |anguage in subsection (7)(b)(1l) and (I111).
Schedul ed injuries are conpensated “solely” on the basis of the
schedul e and nonschedul ed injuries are conpensated “solely” as
medi cal inpairnment benefits. See § 8-42-107(7)(b)(Il). If a
cl ai mant has both schedul ed and nonschedul ed injuries, “the
| osses shall be conpensated on the schedul e and t he nonschedul ed
injuries shall be conpensated as nedical inpairnment benefits.”
8 8-42-107(7)(b)(l1). Wen subsections (I), (Il1), and (Ill) are
read together, the result is that schedul ed, nonschedul ed, and
mental inpairnment benefits must be cal cul ated separately and
cannot be conbi ned for purposes of permanent partial disability.
Contrary to the majority, | cannot read subsection (Il11) of the
1999 anmendnents as legislative intent to anend the benefits cap
provi si on.

In context, the prohibition against “conbining” nental

injuries with the physical injuries may nean either that (1)
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mental injuries cannot be added together with a schedul ed or
nonschedul ed injury for purposes of permanent partial disability
conpensation, or (2) nmental injuries cannot be included in the
calculation of the “inpairnment rating” that determ nes the
appropriate benefits cap. The fornmer interpretation confornms to
the context of the 1999 amendnents and fits wthin the narrow
title of the bill limted to permanent partial disability
benefits. So understood, the anendnment explains the proper way
to cal cul ate permanent partial disability conpensation, and does
not affect the benefits cap provision. See § 8-42-107; see also

In re Breene, 14 Col o. 401, 406, 24 P. 3, 4 (1890) (“If the

title of a bill be limted to a particular subdivison of a
general subject, the right to enbody in the bill natters
pertaining to the remaining subdivisions of such subject is
relinquished.”). Applying the 1999 anendnents to the benefits
cap requires the court to speculate that the |l egislature

i ntended to change the benefits cap provision wthout any
express | anguage tying the two separate provisions together.
The majority’s interpretation also uses the 1999 anendnents to
create an inplicit exception to the use of the AMA Guides in the
benefits cap provision despite explicit directions to the
contrary in sections 8-42-101(3.7) and 8-42-107(8). Such a
readi ng renders the remai ning provisions of the statute

vul nerable to further statutory inconsistencies.
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The legislative history of the 1999 anendnents further
supports ny belief that no connection can be nmade between the
amendnents and the benefits cap. The testinony of the Senate
sponsor of House Bill 99-1157, Senator Oaen, and two supporters,
John Berry, and Ti m Jackson, shows that the bill’s purpose was
to elimnate the possibility of combining nental inpairnent
ratings with schedul ed or nonscheduled injury ratings in order
to receive a formula benefit for permanent partial disability.

Senat or Oaen st at ed:

| think the heart of this bill . . . is whether on
schedul ed or nonschedul ed i njuries, you consider
mental inpairment . . . . [T]he question is, should

[ mental inpairnment] be conpensated along with the
injury, or conpensated as separate .

Remar ks of Senator Omen before the Senate State Veterans &
Mlitary Affairs Comm, 62d General Assenbly, 1st Reg. Sess.
(Hearing Tape 99-8-D Feb. 7, 1999). Likew se, proponent John
Berry stated:

That’s what the bill does . . . . It also [inaudible]
the way with what we fear as being a huge | oophol e,
and that is allow ng soneone who has a schedul ed
benefit conbined wth a nmental inpairnment benefit to
go off the schedule and get a formula benefit

[ The bill] really is to . . . prevent soneone from
indicating that they have a, their [sic] depressed
about their scheduled injury and then using that
depression to get a fornula award.

ld. (statements of John Berry). Proponent Tim Jackson stated:

This bill is designed to elimnate the nental stress
award on physical injuries in worker’s conpensati on,

12



simlar to the legislation that passed the ful
| egislature in the |last tw sessions.

Id. (statements of Tim Jackson). The transcripts of the hearing
on House Bill 99-1157 reveal that only a single person, a
wor kers’ conpensation attorney testifying in opposition to the
bill, was concerned with the possible connection between the
enactment and the benefits cap statute. See Testinony of Bob
Turner before the House Business Affairs & Labor Commttee, 62d
Ceneral Assenbly, 1st Reg. Sess. (Hearing Tape 99-5-d Jan. 26,
1999). The testinony of a bill’s opponent, however, is not
indicative of |legislative intent.

Finally, we nust renmenber that the workers’ conpensation
| aw serves an inportant public purpose. It nust be “liberally
construed to acconplish its humanitarian purpose of assisting

injured workers and their famlies.” Muntain Cty Meat, 919

P.2d at 252-53 (quoting Col orado Counties, Inc. v. Davis, 801

P.2d 10, 11 (Colo. App. 1990), aff’'d sub nom County Workers

Conpensation Pool v. Davis, 817 P.2d 521 (Colo. 1991)).

I ncl uding mental disability in the “inpairnment rating” for
pur poses of the benefits cap provides fair conpensation to
seriously injured workers |like Debra Dillard. Excluding nental
disability rolls the clock back to the tinme when the state did

not conpensate nental disability.
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For all of these reasons, | respectfully dissent fromthe
maj ority’ s opinion and woul d reverse the decision of the court
of appeal s.

| am authorized to state that JUSTICE MARTINEZ joins in

this dissent.
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