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| . Facts and Procedural History

In April 2001 Respondent, M chael Huber, was charged with
sexual assault on a child by one in a position of trust, section
18-3-405.3, C.R'S. (2005):! attenpted sexual assault on a child by
one in a position of trust, section 18-2-101; and indecent
exposure, section 18-7-302. Two additional counts of indecent
exposure were |ater added to the information. The charges arose
froman incident in which Huber exposed hinsel f, masturbated and
made sal acious remarks in front of T.A., a mnor and friend of
Huber’ s st ep-daughter who was spending the night in Huber’s hone.

Huber reached a plea agreenent with the prosecutor under
whi ch Huber would plead guilty to one count of crimnal attenpt
to commt sexual assault on a child by one in a position of trust
and one count of indecent exposure,? and the prosecutor woul d drop
the remai ning charges. As part of this plea agreenent, Huber and
the prosecutor agreed to a deferred judgnent and sentence of four

years on the charge of attenpted

1'We cite to the 2005 version of the code because the definition
of the offenses with which Huber was charged have not changed in
any way relevant to this opinion since the comm ssion of the

of f enses.

2 The indecent-exposure charge arose from past incidents in which
Huber had exposed hinself to his step-daughter. This charge is
not relevant to this appeal.



sexual assault on a child. The parties also agreed to a sentence
of four years probation on the indecent-exposure charge, which
woul d run concurrently wth the deferred judgnent and sentence.
As part of the plea agreenent, Huber entered pleas in two other
pendi ng cases, admtting “to violation in his m sdeneanor
probati on revocation case,” and pleading guilty to harassnment in
anot her case.

On Cctober 4, 2001, the parties presented their agreenent to
the trial judge in a disposition hearing. At this hearing, the
trial judge explained to Huber that the presunptive sentencing
range for attenpted sexual assault on a child was one to three
years, w th a maxi mum possi bl e sentence of six years. The
prosecutor then explained to Huber the el enents of each of the
charges, informng himthat he had a right to require the
prosecution to prove the elenents to a jury beyond a reasonabl e
doubt. Follow ng this exchange, the court found that Huber
“freely, intelligently, voluntarily, and know ngly entered his
pl eas of guilty” and accepted the pleas.

The matter was set for sentencing on Decenber 4, 2001. At
t he sentencing hearing, Huber’s | awer encouraged the court to
accept the plea agreenent, admtting that “ny client has a | ong-
standi ng problemw th exposing hinsel f” and that Huber was on

probation at the tinme of the attenpted sexual assault, but



argui ng that Huber could benefit from deferred judgnent and
sentence conbined with treatnment. The court accepted the plea
agreenent and pl aced Huber on deferred-judgnent-and-sentence
status for a period of four years.

On Septenber 11, 2002, Huber’s probation officer filed a
Compl ai nt for Revocation of Deferred Judgnent and Sentence. The
conplaint alleged that Huber had violated the conditions of his
deferred judgnent by 1) failing to pay fees and costs as directed
by the court; 2) having contact with a mnor; 3) not imediately
removing hinself fromthe situation upon encountering the m nor;
4) possessi ng pornographic images; 5) being termnated fromhis
of fense-specific treatnent program and 6) accessing the
| nt er net.

At a hearing on July 1, 2003, Huber pleaded guilty to the
Conpl ai nt for Revocation of Deferred Judgnent and Sentence
pursuant to a plea agreenent under which Huber and the
prosecution agreed to a “sentencing cap of 5 years DOC.”

The trial court sentenced Huber to a termof five years in the
Departnent of Corrections, “[t]he cap pursuant to the agreenent.”
The court noted that this sentence was in the aggravated range,
and made several findings of fact to justify aggravation. Anong
these were the facts that Huber was “being supervised as a sex

of fender at the tinme he picked up this particular case,” that

Huber was term nated from his sex-of fender treatnent program and



t hat Huber had violated the terns of his deferred judgnment by
i nvol ving hinself w th pornography.
Huber contends that this sentence violates his rights under

Apprendi v. New Jersey, 530 U S. 466 (2000), and Bl akely v.

Washi ngton, 542 U.S. 296 (2004). The court of appeal s agreed,
vacated Huber’s sentence, and remanded for resentencing. People
v. Huber, No. 03CA1579, slip op. at 4 (Colo. App. Dec. 16, 2004).
For the reasons set forth bel ow, we conclude that Huber’s Bl akely
and Apprendi rights were not violated, and we therefore reverse
the court of appeals and uphold the sentence inposed by the trial
court.

1. Analysis

In People v. Lopez, 113 P.3d 713 (Col o. 2005), we applied

the rule of Apprendi and Bl akely to section 18-1.3-401(6), C R S
(2005), ® which authorizes a trial judge to inpose a sentence of up
to “twice the maximum. . . authorized in the presunptive range
for the punishnent of the offense” when the judge finds
“aggravating circunstances” that justify the increased sentence.
We held that a judge may increase a sentence under section 18-

1. 3-401(6) without running afoul of the Apprendi-Blakely rule as

3 W cite to the 2005 version of section 18-1.3-401(6) because
this version is identical to all prior versions referenced in
t hi s opi ni on.



| ong as the sentencing increase is based on one of four types of
facts: 1) facts found by a jury beyond a reasonabl e doubt; 2)
facts admtted by the defendant; 3) facts found by a judge after
t he defendant stipulates to judicial fact-finding for sentencing
purposes; and 4) facts regarding prior convictions. Lopez, 113
P.3d at 719. W labeled the first three types of facts “Bl akel y-
conpliant” and the fourth type of fact “Bl akely-exenpt.” 1d. at
723.

Huber’ s case was on direct appeal at the tinme Bl akely was
deci ded; therefore, the Blakely rule applies to his case. See

Lopez, 113 P.3d at 716; United States v. Booker, 543 U S. 220,

268, 125 S. . 738, 769 (2005). As explained above, Huber
commtted the instant offense while he was on sex-of fender
supervision as a result of a prior conviction. W conclude that
the trial court properly sentenced Huber in the aggravated range
based on this prior-conviction fact, and we therefore reverse the
court of appeals and uphold the trial court’s sentence.*

A The Trial Court Properly Considered the Fact that Huber
Committed the Instant O fense Wiil e Under Supervision for an
Earlier Conviction

The trial court expressly based aggravation in part on the

fact that Huber was on supervision as a sex offender at the tine

of his offense. Huber does not dispute that he was undergoi ng



sex-of fender treatnent at the tine of the offense based on his
Decenber 1998 conviction of two counts of indecent exposure.?®
Under Bl akely and Lopez, it was pernissible for the trial court
to consider this fact in deciding to sentence Huber in the

aggravated range. See DeHerrera v. People, 122 P.3d 992, 994

(Col 0. 2005) (uphol ding aggravated sentence where trial court
i nposed an aggravat ed-range sentence because of “the short period
of tinme between [the defendant’s] release from prison and the
comm ssion of the offense in this case”).

Despite the nunmerous statenments by this court and the United
States Suprene Court that affirmthe validity of the prior-
convi ction exception to the Blakely rule,® Huber maintains that it
was i nproper for the court to aggravate his sentence because of
his prior conviction. Huber’'s first argunment on this score is
that the “continued validity” of the prior-conviction exception

to Blakely is “highly questionable.” In support of

“ W note that Huber has fully discharged the sentence at issue in
this case. Nonetheless, we deemit necessary to evaluate the
constitutionality of the sentence.

°In fact, inthe witten statenent attached to the presentence
report, Huber affirmatively admtted this conviction, as well as
the facts that he was placed on probation and ordered to conpl ete
sex-of fender treatnent as a result of the conviction.

® See Apprendi, 530 U.S. at 490; Blakely, 542 U.S. at 301; Booker,
543 U.S. at 230; Lopez, 113 P.3d at 720; DeHerrera, 122 P.3d at
994. It should be noted that our decision in DeHerrera was not
avai |l abl e to Huber when briefs were filed in the instant case.




this argunment, Huber directs the court to concurring opinions of

Justice Thonmas in Apprendi, 530 U. S. at 521 (Thomas, J.,

concurring), and Shepard v. United States, 125 S. C. 1254, 1264

(2005) (Thomas, J., concurring), which suggest that a majority of
the Supreme Court now recognizes that the prior-conviction
exception to Blakely is no | onger constitutionally viable.

Huber, however, points to no new | egal devel opnents that should
alter our conclusion in Lopez that “[a]lthough there is sone
doubt about the continued vitality of the prior conviction
exception, we conclude that it remains valid after Bl akely.”

Lopez, 113 P.3d at 723. See also State G| Co. v. Kahn, 522 U S.

3, 20 (1997) (stating that it is the “[Suprene] Court's
prerogative alone to overrule one of its precedents”).
Therefore, we decline to readdress this issue.

Secondl y, Huber urges us to hold that the prior-conviction
exception to Bl akely violates the Colorado Constitution. In
support of this argunent, Huber rem nds us of the famliar
principle that nothing in our federal system of governnent
prohi bits the Col orado Constitution fromoffering greater

protections than the federal Constitution. See People ex rel.

Juhan v. District Court, 165 Colo. 253, 261, 439 P.2d 741, 745

(1968) (recognizing the authority of each state “to create
protections for its citizens which m ght not be required under

the federal concept”).



Al ong with Juhan, Huber cites People v. Rodriguez, 112 P.3d

693 (Col 0. 2005), for the proposition that “the state
constitutional right to jury trial nmay be nore protective than
that [of the] federal constitution.” Huber’'s reliance on
Rodriguez is not persuasive. In Rodriguez, we concluded that the
Col orado Constitution grants defendants the right to a twel ve-
person jury in certain circunstances, despite the fact that the
United States Supreme Court had declined to find such a right in
the Sixth Amendnent of the federal Constitution. Rodriguez, 112
P.3d at 698. The Rodriguez hol di ng was based on | anguage in the
Col orado Constitution, absent in the federal Constitution, that
confers the twel ve-person-jury right. 1d. Unlike the defendant
in Rodriguez, Huber has failed to point to any |anguage in the
Col orado Constitution or to any opinion of a Colorado court that
suggests that Colorado’s jury-trial requirenents apply nore
forcefully to section 18-1.3-401(6) than does the federal
Constitution. Because our independent research likewse fails to
uncover a basis in the Colorado Constitution for the right Huber
cl aims, we conclude that no such right exists.

The third argument Huber makes to support his contention
that the trial court erroneously enhanced his sentence based on
his prior conviction is that the conviction was for a
m sdenmeanor, and not a felony. Huber argues that, because not

all m sdeneanor cases are tried to a jury, the use of m sdeneanor



convi ctions for sentence enhancenents could viol ate def endants’
Bl akely rights.’” Huber bases this argunent on |anguage in Jones

v. United States, 526 U S. 227 (1999), in which the Suprene Court

recogni zed that the reason the fact of a prior conviction need
not be listed in the indictnent and proved to a jury is that the
“prior conviction nust itself have been established through
procedures satisfying the fair notice, reasonable doubt, and jury
trial guarantees.” |d. at 249. Huber argues that this |anguage
forbids the use of a prior conviction unless the conviction was
the result of a jury verdict.

Thi s argunment m sapprehends the rational e behind the prior-
conviction exception. Apprendi and Blakely set limts on

judicial factfinding. See Blakely, 542 U S. at 303-04 (“[T]he

‘statutory maxi mum for Apprendi purposes is the maxi num sentence
a judge may inpose solely on the basis of the facts reflected in
the jury verdict or admtted by the defendant.”) (enphasis in
original). A judge no nore has to find additional

facts when the defendant’s prior conviction is for a m sdeneanor

than when it is for a felony. |In light of this, the proper

" W note that defendants in Colorado are granted a right to jury
trial in msdeneanor cases by section 18-1-406, C R S. (2005).

We address the parties’ argunments on this issue nonethel ess,
however, in order fully to explain the scope of the prior-
conviction exception to the Bl akely rule.

10



readi ng of the above | anguage in Jones is that, as long as the

prior conviction arose from procedures that satisfy the Sixth and
Fourteenth Amendnents, the judge may consider the prior
conviction at sentencing.

Cases fromother jurisdictions support this conclusion. See

United States v. Burge, 407 F.3d 1183, 1191 (1ith G r. 2005)

(“Accordingly, [a] prior nonjury juvenile adjudication that was
afforded all constitutionally-required procedural safeguards can
properly be characterized as a prior conviction for Apprendi

purposes.”) (internal quotation marks omtted); Ryle v. State,

842 N. E. 2d 320, 323 (Ind. 2005) (holding that juvenile
adjudications fit within the prior-conviction exception because
“[t]he main concern [of the prior-conviction exception] was
whet her the prior conviction's procedural safeguards ensured a
reliable result, not that there had to be a right to a jury

trial”); State v. Aleman, 109 P.3d 571, 580 (Ariz. App. 2005)

(uphol di ng sentenci ng enhancenent based on prior m sdeneanor

conviction); Coldsberry v. State, 821 N E. 2d 447, 461 (Ind. App.

2005) (holding that trial judge properly considered defendant’s
m sdeneanor convi ctions).
We recogni ze that sonme courts and conmentators have

suggested that a defendant’s Apprendi-Bl akely rights are only

protected if the prior conviction arose froma jury verdict. See

Kevin R Reitz, Sentencing: Wiat’'s at Stake for the States? Part

11



Two: Consi derations at Sentenci ng —What Factors Are Rel evant

and Who Shoul d Deci de?, 105 Colum L. Rev. 1082, 1100 and n. 68

(2005) (discussing theories of the prior-conviction exception to
Bl akely, including the theory that the exception only extends to
t hose convictions for which the defendant had a right to a jury

trial); United States v. Tighe, 266 F.3d 1187, 1194 (9th G

2001) (“The ‘prior conviction exception to Apprendi's general
rule nust be limted to prior convictions that were thensel ves
obt ai ned t hrough proceedings that included the right to a jury
trial and proof beyond a reasonable doubt.”); cf. Ryle, 842 N E
2d at 321-22 (conpiling cases and concluding that the Third,
Ei ghth, and Eleventh Crcuits include juvenile convictions in the
prior-conviction exception, even though juveniles do not always
have the right to jury trial).

Consistent with the Ryle court and the Third, Eighth, and

El eventh Circuits, we conclude that the prior-conviction

exception to Apprendi-Bl akely applies to all prior convictions

that resulted from procedures consistent with the Sixth and
Fourteenth Amendnments. Were the Sixth and Fourteenth Amendnents
permt the governnment, in sonme circunstances, to convict and

i npose crimnal penalties upon a defendant without a jury trial,

see Duncan v. Louisiana, 391 U S. 145, 159 (1968), does it make

sense to hold that, should that defendant ever again find hinself

before a sentencing judge, the Sixth and Fourteenth Amendnents

12



prevent the later judge from considering the fact of that
conviction? W think not, and we therefore conclude that al
convictions obtained in accordance wwth the Sixth and Fourteenth
Amendnents fall within the prior-conviction exception.

Huber’s final argunent on the prior-conviction issue is that
the trial judge based aggravation on Huber’s alleged failure at
treatment and rehabilitation, and that this fact is not covered
by the prior-conviction exception, which permts the judge to
rely only on “the specific fact of a prior conviction.”

Contrary to Huber’s assertion, the exception extends beyond the
fact of conviction to “facts regarding prior convictions.”
Lopez, 113 P.3d at 716.

Al though the United States Suprene Court has not deli neated
the precise scope of the prior-conviction exception, its nost
recent case that considers the issue supports the conclusion that
a defendant’s prior-conviction related probation or supervision
falls within the exception

In Shepard v. United States, 125 S. C. 1254 (2005), the

Court considered the sentence of a defendant under the federal
Armed Career Crimnal Act (ACCA), which provides a nandatory

m ni mum sentence of fifteen years for anyone possessing a firearm
after three prior convictions for serious drug offenses or

violent felonies. Under the Act, burglary is a “violent felony”

that triggers the mandatory m ni num sentence provision. Shepard,

13



125 S. C. at 1257. In an earlier case, the Court had held that
“burglary” under the Act referred only to “generic burglary”—
burglary involving entry into a building. 1d. The |egal issue
in Shepard arose fromthe fact that sonme states define burglary
nmore broadly than “generic burglary” to include entry into cars
and boats. \Wen one of a defendant’s “violent felonies” is a
burglary conviction froma state wwth a broader definition of
burglary, it is not always clear whether the conviction was for a
“generic burglary.”

The defendant in Shepard had three tinmes pleaded guilty to
burglary in the state of Massachusetts, which defines burglary to
include entry into boats and cars. The Shepard Court was faced
with the question of what facts the sentencing court could
consider in determ ning whether the convictions were for “generic
burglary” —a burglary commtted in a building —or for one of
the other types of burglary contained in Massachusetts's burglary
offense. In answering this question, the Court recogni zed that
judicial inquiry into the facts of the defendant’s prior
convictions would inplicate the Apprendi rule. The Court held
that the sentencing court’s inquiry nust be “limted to the terns
of the charging docunent, the terns of a plea agreenent or
transcript of colloquy between judge and defendant in which the

factual basis for the plea was confirned by the defendant, or to

14



sone conparable judicial record of this information.” 125 S.
at 1263.

In Iight of Shepard, we conclude that the prior-conviction
exception extends to “facts regarding prior convictions” that are
contained in conclusive judicial records. Because a defendant’s
sentence to probation or supervision can be found in the judicial
record, we conclude that a trial court may properly consider this
fact without violating the defendant’s Bl akely rights.

Therefore, the trial court did not err in considering the fact
that Huber commtted the instant offense while under supervision
for a prior offense.

We note that several courts have cone to the sane or a

simlar conclusion. See United States v. Corchado, 427 F.3d 815,

820 (10th Cir. 2005) (holding that the prior-conviction exception
to Blakely permts a sentencing judge to enhance a defendant’s
sentence based on the fact that the defendant was on probation
and under supervision at the tine of the conm ssion of the

offense); United States v. Fagans, 406 F.3d 138, 142 (2d G

2005) (upholding trial judge's consideration of defendant’s
probati onary status because “the conviction itself and the type
and length of a sentence inposed seemlogically to fall within
[the prior conviction] exception”); cf. Ryle, 842 N.E. 2d at 325,

323 n.5 (holding that judge could rely on presentence report to

determ ne that defendant was on probation at the tine of the

15



of fense, but declining to base this holding the theory that

“probation is derivative of crimnal history”). But see State v.

Jenkins, 111 P.3d 782, 782 (O. App. 2005) (striking down
sentenci ng i ncrease where judge found that defendant was on
supervi si on because the increased sentence was based on the
additional factfinding that “parole or probation failed to deter
defendant fromcommtting further offenses”) (internal quotation

marks omtted); United States v. Leach, 325 F. Supp. 2d 557, 561

(E.D. Pa. 2004) (concluding that “Blakely renders [it]
i nperm ssible” for the judge to consider the fact that the
def endant was on probation at the tinme he conmmtted the of fense).

B. The Trial Court Did not Abuse its Discretion in Sentencing
Huber in the Aggravated Range

Havi ng concluded that it was proper for the trial court to
consider the fact that Huber was on supervision at the tinme of
t he of fense, we nust now consi der whether the court abused its
discretion in determning that this fact justified aggravation.
See Lopez, 113 P. 3d at 727 n.11 (holding that the determ nation
whet her “rel evant facts are extraordi nary aggravating
circunstances . . . is a conclusion of |law that remains within
the discretion of the trial court if it is based on Bl akel y-
conpliant or Bl akely-exenpt facts”). Gven the proximty in tine

of the preceding conviction to the instant offense, see DeHerrera

v. People, 122 P.3d 992, 994 (Col o. 2005), as well as the fact

16



that recidivismis “a traditional, if not the nost traditional,
basis for a sentencing court's increasing an offender's

sentence,” see Al nendarez-Torrez v. United States, 523 U S. 224,

243 (1998), we conclude that the trial court did not abuse its
di scretion in determning that the conviction justified an
i ncreased sentence under section 18-1.3-401(6).

Moreover, the trial court’s consideration of facts other
than the fact that Huber commtted his offense while under
supervision for a prior conviction does not render the aggravated
sentence invalid. As we held in Lopez, “[s]entencing w thin
th[e] wi dened range under section 18-1.3-401(6), based on
Bl akel y-conpl i ant or Bl akel y-exenpt factors, is both
constitutionally and statutorily sound even if the sentencing
j udge al so considered factors that were not Bl akel y-conpliant or
Bl akel y-exenpt.” Lopez, 113 P.3d at 731. |In other words, “[o0]ne
Bl akel y-conpliant or Bl akel y-exenpt factor is sufficient to
support an aggravated sentence.” Lopez, 113 P.3d at 731; quoted

in DeHerrera, 122 P.3d at 994.

17



[11. Conclusion
For the foregoing reasons, we reverse the court of appeals’
decision and affirmthe trial court’s sentence.

JUSTI CE CQOATS concurring in part and concurring in the judgnent.
JUSTI CE EI D does not participate.
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JUSTI CE CQOATS, concurring in part and concurring in the judgment.
| fully agree that the trial court did not rely on any

inperm ssible facts or abuse its discretion in sentencing the

defendant. Unl ess, however, the majority intends a parti al

retreat fromour holding in DeHerrera v. People, 122 P.3d 992

(Colo. 2005), | fail to appreciate the significance of its

di scussion of Shepard v. United States, 544 U.S. 13 (2005), and

its concern for “the precise scope of the prior-conviction
exception.” Maj op. at 13-16.

In DeHerrera this court held that “the existence of a prior
convi ction opens the aggravated sentencing range,” 122 P.3d at
994, and that an aggravated sentence based on a prior conviction,
which we referred to as a Bl akel y-exenpt factor, “‘is both
constitutionally and statutorily sound, even if the sentencing
j udge al so considered factors that were not Bl akel y-conpliant or

Bl akel y-exenpt,’” DeHerrera, 122 P.3d at 993 (quoting Lopez v.

People, 113 P.3d 713, 731 (Colo. 2005)). But see id. at 995-96

(Coats, J., concurring in the judgnment only) (criticizing the
notion of a noving “statutory maximunf). That being the case,
the fact “of” a prior conviction, under our sentencing regine,
woul d seemto render superfluous any need to limt the extent to
which “*facts regarding prior convictions’” are Bl akel y-exenpt.

Maj. op. at 13 (quoting Lopez, 113 P.3d at 716).




| f the existence of any prior conviction extends the range
that is subject to traditional sentencing considerations to
i nclude the aggravated sentencing range of section 18-1.3-401,
C.R S. (2005), as we held in both DeHerrera and Lopez, then
surely the fact “of” a conviction renders constitutionally and
statutorily perm ssible the consideration of any “unusual aspects
of the defendant’s character, past conduct, habit, health, age,
the events surrounding the crine, pattern of conduct which
i ndi cat es whet her the defendant is a serious danger to society,
past convictions, and possibility of rehabilitation.” See
DeHerrera, 122 P.3d at 994. And therefore, once a prior
conviction is found to exist, factors like failing to conplete
sex offender treatnent, violating a deferred judgnent agreenent,
and commtting the current sex offense while being supervised for
anot her sex offense, upon which the court relied in this case,
necessarily becone appropriate factors for consideration.

By contrast, the sentencing schenme with which the United
States Suprene Court dealt in Shepard was substantially different
and nore clearly involved a sentence enhancenent based sinply on
a finding of fact. Unlike Colorado’ s sentencing schene, it did
not permt a greater sentence whenever the court found sone
characteristic of the defendant or his crime to be
extraordinarily aggravating, but rather provided an enhanced

sentence only if the defendant had previously suffered a



conviction of a specific kind. Shepard, 544 U S. at 1257. The
Suprene Court therefore described how the precise nature of a
defendant’s prior convictions could be established in a
constitutionally perm ssible manner, in the context of a guilty
pl ea.

In the case before us today, the trial court found the
exi stence of a prior conviction, a necessary predicate to its
determ nation that the defendant was being supervised for a prior
conviction when he attenpted the instant sexual assault on a
child. Unless the majority inplies that the existence of a prior
conviction (whether relied on to sentence beyond the presunptive

range or not, see DeHerrera 122 P.3d at 994) does not in fact

“open[] the aggravated sentencing range” to traditional
sentencing considerations, id., its discussion of the scope of
the prior-conviction exception appears to be inconsequential, not
only for the particular sentence in this case but for virtually
any conceivabl e sentence in this jurisdiction. |f that

inplication is actually intended, | would nake it express.

| therefore concur in part and concur in the judgnent.
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properly based on the Bl akel y-exenpt prior-conviction fact that
Def endant committed the instant offense while on sex-offender

supervision as a result of a prior conviction. Therefore, the

Court reverses the court of appeals and affirnms the sentence.
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1. Facts and Procedural History

In April 2001 Respondent, M chael Huber, was charged with
sexual assault on a child by one in a position of trust, section
18-3-405.3, C.R'S. (2005):% attenpted sexual assault on a child by
one in a position of trust, section 18-2-101; and indecent
exposure, section 18-7-302. Two additional counts of indecent
exposure were |ater added to the information. The charges arose
froman incident in which Huber exposed hinsel f, masturbated and
made sal acious remarks in front of T.A., a mnor and friend of
Huber’ s st ep-daughter who was spending the night in Huber’s hone.

Huber reached a plea agreenent with the prosecutor under
whi ch Huber would plead guilty to one count of crimnal attenpt
to commt sexual assault on a child by one in a position of trust
and one count of indecent exposure,® and the prosecutor woul d drop
the remai ning charges. As part of this plea agreenent, Huber and
the prosecutor agreed to a deferred judgnent and sentence of four

years on the charge of attenpted

8 W cite to the 2005 version of the code because the definition
of the offenses with which Huber was charged have not changed in
any way relevant to this opinion since the comm ssion of the

of f enses.

® The indecent-exposure charge arose from past incidents in which
Huber had exposed hinself to his step-daughter. This charge is
not relevant to this appeal.



sexual assault on a child. The parties also agreed to a sentence
of four years probation on the indecent-exposure charge, which
woul d run concurrently wth the deferred judgnent and sentence.
As part of the plea agreenent, Huber entered pleas in two other
pendi ng cases, admtting “to violation in his m sdeneanor
probati on revocation case,” and pleading guilty to harassnment in
anot her case.

On Cctober 4, 2001, the parties presented their agreenent to
the trial judge in a disposition hearing. At this hearing, the
trial judge explained to Huber that the presunptive sentencing
range for attenpted sexual assault on a child was one to three
years, w th a maxi mum possi bl e sentence of six years. The
prosecutor then explained to Huber the el enents of each of the
charges, informng himthat he had a right to require the
prosecution to prove the elenents to a jury beyond a reasonabl e
doubt. Follow ng this exchange, the court found that Huber
“freely, intelligently, voluntarily, and know ngly entered his
pl eas of guilty” and accepted the pleas.

The matter was set for sentencing on Decenber 4, 2001. At
t he sentencing hearing, Huber’s | awer encouraged the court to
accept the plea agreenent, admtting that “ny client has a | ong-
standi ng problemw th exposing hinsel f” and that Huber was on

probation at the tinme of the attenpted sexual assault, but



argui ng that Huber could benefit from deferred judgnent and
sentence conbined with treatnment. The court accepted the plea
agreenent and pl aced Huber on deferred-judgnent-and-sentence
status for a period of four years.

On Septenber 11, 2002, Huber’s probation officer filed a
Compl ai nt for Revocation of Deferred Judgnent and Sentence. The
conplaint alleged that Huber had violated the conditions of his
deferred judgnent by 1) failing to pay fees and costs as directed
by the court; 2) having contact with a mnor; 3) not imediately
removing hinself fromthe situation upon encountering the m nor;
4) possessi ng pornographic images; 5) being termnated fromhis
of fense-specific treatnent program and 6) accessing the
| nt er net.

At a hearing on July 1, 2003, Huber pleaded guilty to the
Conpl ai nt for Revocation of Deferred Judgnent and Sentence
pursuant to a plea agreenent under which Huber and the
prosecution agreed to a “sentencing cap of 5 years DOC.”

The trial court sentenced Huber to a termof five years in the
Departnent of Corrections, “[t]he cap pursuant to the agreenent.”
The court noted that this sentence was in the aggravated range,
and made several findings of fact to justify aggravation. Anong
these were the facts that Huber was “being supervised as a sex

of fender at the tinme he picked up this particular case,” that

Huber was term nated from his sex-of fender treatnent program and



t hat Huber had violated the terns of his deferred judgnment by
i nvol ving hinself w th pornography.
Huber contends that this sentence violates his rights under

Apprendi v. New Jersey, 530 U S. 466 (2000), and Bl akely v.

Washi ngton, 542 U.S. 296 (2004). The court of appeal s agreed,
vacated Huber’s sentence, and remanded for resentencing. People
v. Huber, No. 03CA101, slip op. at 4 (Colo. App. Dec. 16, 2004).
For the reasons set forth bel ow, we conclude that Huber’s Bl akely
and Apprendi rights were not violated, and we therefore reverse
the court of appeals and uphold the sentence inposed by the trial
court.

I11. Analysis

In People v. Lopez, 113 P.3d 713 (Col o. 2005), we applied

the rule of Apprendi and Bl akely to section 18-1.3-401(6), C R S
(2005), 1° which authorizes a trial judge to inpose a sentence of
up to “twice the maximum. . . authorized in the presunptive
range for the punishnent of the offense” when the judge finds
“aggravating circunstances” that justify the increased sentence.
We held that a judge may increase a sentence under section 18-

1. 3-401(6) without running afoul of the Apprendi-Blakely rule as

10 W cite to the 2005 version of section 18-1.3-401(6) because
this version is identical to all prior versions referenced in
t hi s opi ni on.



| ong as the sentencing increase is based on one of four types of
facts: 1) facts found by a jury beyond a reasonabl e doubt; 2)
facts admtted by the defendant; 3) facts found by a judge after
t he defendant stipulates to judicial fact-finding for sentencing
purposes; and 4) facts regarding prior convictions. Lopez, 113
P.3d at 719. W labeled the first three types of facts “Bl akel y-
conpliant” and the fourth type of fact “Bl akely-exenpt.” 1d. at
723.

Huber’ s case was on direct appeal at the tinme Bl akely was
deci ded; therefore, the Blakely rule applies to his case. See

Lopez, 113 P.3d at 716; United States v. Booker, 543 U S. 220,

268, 125 S. . 738, 769 (2005). As explained above, Huber
commtted the instant offense while he was on sex-of fender
supervision as a result of a prior conviction. W conclude that
the trial court properly sentenced Huber in the aggravated range
based on this prior-conviction fact, and we therefore reverse the
court of appeals and uphold the trial court’s sentence.?!

B. The Trial Court Properly Considered the Fact that Huber
Committed the Instant O fense Wiil e Under Supervision for an
Earlier Conviction

The trial court expressly based aggravation in part on the

fact that Huber was on supervision as a sex offender at the tine

of his offense. Huber does not dispute that he was undergoi ng



sex-of fender treatnent at the tine of the offense based on his
Decenber 1998 conviction of two counts of indecent exposure.!?

Under Bl akely and Lopez, it was pernissible for the trial court
to consider this fact in deciding to sentence Huber in the

aggravated range. See DeHerrera v. People, 122 P.3d 992, 994

(Col 0. 2005) (uphol ding aggravated sentence where trial court
i nposed an aggravat ed-range sentence because of “the short period
of tinme between [the defendant’s] release from prison and the
comm ssion of the offense in this case”).

Despite the nunmerous statenments by this court and the United
States Suprene Court that affirmthe validity of the prior-
convi ction exception to the Blakely rul e, ** Huber maintains that
it was inproper for the court to aggravate his sentence because
of his prior conviction. Huber’s first argunment on this score is
that the “continued validity” of the prior-conviction exception

to Blakely is “highly questionable.” |In support of

1 W& note that Huber has fully discharged the sentence at issue
in this case. Nonetheless, we deemit necessary to evaluate the
constitutionality of the sentence.

2 1n fact, in the witten statement attached to the presentence
report, Huber affirmatively admtted this conviction, as well as
the facts that he was placed on probation and ordered to conpl ete
sex-of fender treatnent as a result of the conviction.

13 See Apprendi, 530 U.S. at 490; Blakely, 542 U.S. at 301;
Booker, 543 U. S. at 230; Lopez, 113 P.3d at 720; DeHerrera, 122
P.3d at 994. It should be noted that our decision in DeHerrera
was not avail able to Huber when briefs were filed in the instant
case.




this argunment, Huber directs the court to concurring opinions of

Justice Thonmas in Apprendi, 530 U. S. at 521 (Thomas, J.,

concurring), and Shepard v. United States, 125 S. C. 1254, 1264

(2005) (Thomas, J., concurring), which suggest that a majority of
the Supreme Court now recognizes that the prior-conviction
exception to Blakely is no | onger constitutionally viable.

Huber, however, points to no new | egal devel opnents that should
alter our conclusion in Lopez that “[a]lthough there is sone
doubt about the continued vitality of the prior conviction
exception, we conclude that it remains valid after Bl akely.”

Lopez, 113 P.3d at 723. See also State G| Co. v. Kahn, 522 U S.

3, 20 (1997) (stating that it is the “[Suprene] Court's
prerogative alone to overrule one of its precedents”).
Therefore, we decline to readdress this issue.

Secondl y, Huber urges us to hold that the prior-conviction
exception to Bl akely violates the Colorado Constitution. In
support of this argunent, Huber rem nds us of the famliar
principle that nothing in our federal system of governnent
prohi bits the Col orado Constitution fromoffering greater

protections than the federal Constitution. See People ex rel.

Juhan v. District Court, 165 Colo. 253, 261, 439 P.2d 741, 745

(1968) (recognizing the authority of each state “to create
protections for its citizens which m ght not be required under

the federal concept”).



Al ong with Juhan, Huber cites People v. Rodriguez, 112 P.3d

693 (Col 0. 2005), for the proposition that “the state
constitutional right to jury trial nmay be nore protective than
that [of the] federal constitution.” Huber’'s reliance on
Rodriguez is not persuasive. In Rodriguez, we concluded that the
Col orado Constitution grants defendants the right to a twel ve-
person jury in certain circunstances, despite the fact that the
United States Supreme Court had declined to find such a right in
the Sixth Amendnent of the federal Constitution. Rodriguez, 112
P.3d at 698. The Rodriguez hol di ng was based on | anguage in the
Col orado Constitution, absent in the federal Constitution, that
confers the twel ve-person-jury right. 1d. Unlike the defendant
in Rodriguez, Huber has failed to point to any |anguage in the
Col orado Constitution or to any opinion of a Colorado court that
suggests that Colorado’s jury-trial requirenents apply nore
forcefully to section 18-1.3-401(6) than does the federal
Constitution. Because our independent research likewse fails to
uncover a basis in the Colorado Constitution for the right Huber
cl aims, we conclude that no such right exists.

The third argument Huber makes to support his contention
that the trial court erroneously enhanced his sentence based on
his prior conviction is that the conviction was for a
m sdenmeanor, and not a felony. Huber argues that, because not

all m sdeneanor cases are tried to a jury, the use of m sdeneanor



convi ctions for sentence enhancenents could viol ate def endants’
Bl akely rights.'* Huber bases this argunent on |anguage in Jones

v. United States, 526 U S. 227 (1999), in which the Suprene Court

recogni zed that the reason the fact of a prior conviction need
not be listed in the indictnent and proved to a jury is that the
“prior conviction nust itself have been established through
procedures satisfying the fair notice, reasonable doubt, and jury
trial guarantees.” |d. at 249. Huber argues that this |anguage
forbids the use of a prior conviction unless the conviction was
the result of a jury verdict.

Thi s argunment m sapprehends the rational e behind the prior-
conviction exception. Apprendi and Blakely set limts on

judicial factfinding. See Blakely, 542 U S. at 303-04 (“[T]he

‘statutory maxi mum for Apprendi purposes is the maxi num sentence
a judge may inpose solely on the basis of the facts reflected in
the jury verdict or admtted by the defendant.”) (enphasis in
original). A judge no nore has to find additional

facts when the defendant’s prior conviction is for a m sdeneanor

than when it is for a felony. |In light of this, the proper

4 W note that defendants in Colorado are granted a right to jury
trial in msdeneanor cases by section 18-1-406, C R S. (2005).

We address the parties’ argunments on this issue nonethel ess,
however, in order fully to explain the scope of the prior-
conviction exception to the Bl akely rule.

10



readi ng of the above | anguage in Jones is that, as long as the

prior conviction arose from procedures that satisfy the Sixth and
Fourteenth Amendnents, the judge may consider the prior
conviction at sentencing.

Cases fromother jurisdictions support this conclusion. See

United States v. Burge, 407 F.3d 1183, 1191 (1ith G r. 2005)

(“Accordingly, [a] prior nonjury juvenile adjudication that was
afforded all constitutionally-required procedural safeguards can
properly be characterized as a prior conviction for Apprendi

purposes.”) (internal quotation marks omtted); Ryle v. State,

842 N. E. 2d 320, 323 (Ind. 2005) (holding that juvenile
adjudications fit within the prior-conviction exception because
“[t]he main concern [of the prior-conviction exception] was
whet her the prior conviction's procedural safeguards ensured a
reliable result, not that there had to be a right to a jury

trial”); State v. Aleman, 109 P.3d 571, 580 (Ariz. App. 2005)

(uphol di ng sentenci ng enhancenent based on prior m sdeneanor

conviction); Coldsberry v. State, 821 N E. 2d 447, 461 (Ind. App.

2005) (holding that trial judge properly considered defendant’s
m sdeneanor convi ctions).
We recogni ze that sonme courts and conmentators have

suggested that a defendant’s Apprendi-Bl akely rights are only

protected if the prior conviction arose froma jury verdict. See

Kevin R Reitz, Sentencing: Wiat’'s at Stake for the States? Part

11



Two: Consi derations at Sentenci ng —What Factors Are Rel evant

and Who Shoul d Deci de?, 105 Colum L. Rev. 1082, 1100 and n. 68

(2005) (discussing theories of the prior-conviction exception to
Bl akely, including the theory that the exception only extends to
t hose convictions for which the defendant had a right to a jury

trial); United States v. Tighe, 266 F.3d 1187, 1194 (9th G

2001) (“The ‘prior conviction exception to Apprendi's general
rule nust be limted to prior convictions that were thensel ves
obt ai ned t hrough proceedings that included the right to a jury
trial and proof beyond a reasonable doubt.”); cf. Ryle, 842 N E
2d at 321-22 (conpiling cases and concluding that the Third,
Ei ghth, and Eleventh Crcuits include juvenile convictions in the
prior-conviction exception, even though juveniles do not always
have the right to jury trial).

Consistent with the Ryle court and the Third, Eighth, and

El eventh Circuits, we conclude that the prior-conviction

exception to Apprendi-Bl akely applies to all prior convictions

that resulted from procedures consistent with the Sixth and
Fourteenth Amendnments. Were the Sixth and Fourteenth Amendnents
permt the governnment, in sonme circunstances, to convict and

i npose crimnal penalties upon a defendant without a jury trial,

see Duncan v. Louisiana, 391 U S. 145, 159 (1968), does it make

sense to hold that, should that defendant ever again find hinself

before a sentencing judge, the Sixth and Fourteenth Amendnents

12



prevent the later judge from considering the fact of that
conviction? W think not, and we therefore conclude that al
convictions obtained in accordance wwth the Sixth and Fourteenth
Amendnents fall within the prior-conviction exception.

Huber’s final argunent on the prior-conviction issue is that
the trial judge based aggravation on Huber’s alleged failure at
treatment and rehabilitation, and that this fact is not covered
by the prior-conviction exception, which permts the judge to
rely only on “the specific fact of a prior conviction.”

Contrary to Huber’s assertion, the exception extends beyond the
fact of conviction to “facts regarding prior convictions.”
Lopez, 113 P.3d at 716.

Al though the United States Suprene Court has not deli neated
the precise scope of the prior-conviction exception, its nost
recent case that considers the issue supports the conclusion that
a defendant’s prior-conviction related probation or supervision
falls within the exception

In Shepard v. United States, 125 S. C. 1254 (2005), the

Court considered the sentence of a defendant under the federal
Armed Career Crimnal Act (ACCA), which provides a nandatory

m ni mum sentence of fifteen years for anyone possessing a firearm
after three prior convictions for serious drug offenses or

violent felonies. Under the Act, burglary is a “violent felony”

that triggers the mandatory m ni num sentence provision. Shepard,

13



125 S. C. at 1257. In an earlier case, the Court had held that
“burglary” under the Act referred only to “generic burglary”—
burglary involving entry into a building. 1d. The |egal issue
in Shepard arose fromthe fact that sonme states define burglary
nmore broadly than “generic burglary” to include entry into cars
and boats. \Wen one of a defendant’s “violent felonies” is a
burglary conviction froma state wwth a broader definition of
burglary, it is not always clear whether the conviction was for a
“generic burglary.”

The defendant in Shepard had three tinmes pleaded guilty to
burglary in the state of Massachusetts, which defines burglary to
include entry into boats and cars. The Shepard Court was faced
with the question of what facts the sentencing court could
consider in determ ning whether the convictions were for “generic
burglary” —a burglary commtted in a building —or for one of
the other types of burglary contained in Massachusetts's burglary
offense. In answering this question, the Court recogni zed that
judicial inquiry into the facts of the defendant’s prior
convictions would inplicate the Apprendi rule. The Court held
that the sentencing court’s inquiry nust be “limted to the terns
of the charging docunent, the terns of a plea agreenent or
transcript of colloquy between judge and defendant in which the

factual basis for the plea was confirned by the defendant, or to

14



sone conparable judicial record of this information.” 125 S.

at 1263.

the prior-conviction exception extends to “facts
regarding prior convictions” that are contained in conclusive
judicial records. Because a defendant’s sentence to probation or
supervi sion can be found in the judicial record, we conclude that
atrial court may properly consider this fact w thout violating
the defendant’s Bl akely rights. Therefore, the trial court did
not err in considering the fact that Huber commtted the instant
of fense whil e under supervision for a prior offense.

We note that several courts have cone to the sane or a

simlar conclusion. See United States v. Corchado, 427 F.3d 815,

820 (10th Cir. 2005) (holding that the prior-conviction exception
to Blakely permts a sentencing judge to enhance a defendant’s
sentence based on the fact that the defendant was on probation
and under supervision at the tine of the conm ssion of the

offense); United States v. Fagans, 406 F.3d 138, 142 (2d G

2005) (upholding trial judge's consideration of defendant’s
probati onary status because “the conviction itself and the type
and length of a sentence inposed seemlogically to fall within
[the prior conviction] exception”); cf. Ryle, 842 N.E. 2d at 325,

323 n.5 (holding that judge could rely on presentence report to

determ ne that defendant was on probation at the tine of the

15



of fense, but declining to base this holding the theory that

“probation is derivative of crimnal history”). But see State v.

Jenkins, 111 P.3d 782, 782 (O. App. 2005) (striking down
sentenci ng i ncrease where judge found that defendant was on
supervi si on because the increased sentence was based on the
additional factfinding that “parole or probation failed to deter
defendant fromcommtting further offenses”) (internal quotation

marks omtted); United States v. Leach, 325 F. Supp. 2d 557, 561

(E.D. Pa. 2004) (concluding that “Blakely renders [it]
i nperm ssible” for the judge to consider the fact that the
def endant was on probation at the tinme he conmmtted the of fense).

B. The Trial Court Did not Abuse its Discretion in Sentencing
Huber in the Aggravated Range

Havi ng concluded that it was proper for the trial court to
consider the fact that Huber was on supervision at the tinme of
t he of fense, we nust now consi der whether the court abused its
discretion in determning that this fact justified aggravation.
See Lopez, 113 P. 3d at 727 n.11 (holding that the determ nation
whet her “rel evant facts are extraordi nary aggravating
circunstances . . . is a conclusion of |law that remains within
the discretion of the trial court if it is based on Bl akel y-
conpliant or Bl akely-exenpt facts”). Gven the proximty in tine

of the preceding conviction to the instant offense, see DeHerrera

v. People, 122 P.3d 992, 994 (Col o. 2005), as well as the fact

16



that recidivismis “a traditional, if not the nost traditional,
basis for a sentencing court's increasing an offender's

sentence,” see Al nendarez-Torrez v. United States, 523 U S. 224,

243 (1998), we conclude that the trial court did not abuse its
di scretion in determning that the conviction justified an
i ncreased sentence under section 18-1.3-401(6).

Moreover, the trial court’s consideration of facts other
than the fact that Huber commtted his offense while under
supervision for a prior conviction does not render the aggravated
sentence invalid. As we held in Lopez, “[s]entencing w thin
th[e] wi dened range under section 18-1.3-401(6), based on
Bl akel y-conpl i ant or Bl akel y-exenpt factors, is both
constitutionally and statutorily sound even if the sentencing
j udge al so considered factors that were not Bl akel y-conpliant or
Bl akel y-exenpt.” Lopez, 113 P.3d at 731. |In other words, “[o0]ne
Bl akel y-conpliant or Bl akel y-exenpt factor is sufficient to
support an aggravated sentence.” Lopez, 113 P.3d at 731; quoted

in DeHerrera, 122 P.3d at 994.

17



[11. Conclusion
For the foregoing reasons, we reverse the court of appeals’
decision and affirmthe trial court’s sentence.

JUSTI CE CQOATS concurring in part and concurring in the judgnent.
JUSTI CE EI D does not participate.
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JUSTI CE CQOATS, concurring in part and concurring in the judgment.
| fully agree that the trial court did not rely on any

inperm ssible facts or abuse its discretion in sentencing the

defendant. Unl ess, however, the majority intends a parti al

retreat fromour holding in DeHerrera v. People, 122 P.3d 992

(Colo. 2005), | fail to appreciate the significance of its

di scussion of Shepard v. United States, 544 U.S. 13 (2005), and

its concern for “the precise scope of the prior-conviction
exception.” Maj op. at 13-16.

In DeHerrera this court held that “the existence of a prior
convi ction opens the aggravated sentencing range,” 122 P.3d at
994, and that an aggravated sentence based on a prior conviction,
which we referred to as a Bl akel y-exenpt factor, “‘is both
constitutionally and statutorily sound, even if the sentencing
j udge al so considered factors that were not Bl akel y-conpliant or

Bl akel y-exenpt,’” DeHerrera, 122 P.3d at 993 (quoting Lopez v.

People, 113 P.3d 713, 731 (Colo. 2005)). But see id. at 995-96

(Coats, J., concurring in the judgnment only) (criticizing the
notion of a noving “statutory maximunf). That being the case,
the fact “of” a prior conviction, under our sentencing regine,
woul d seemto render superfluous any need to limt the extent to
which “*facts regarding prior convictions’” are Bl akel y-exenpt.

Maj. op. at 13 (quoting Lopez, 113 P.3d at 716).




| f the existence of any prior conviction extends the range
that is subject to traditional sentencing considerations to
i nclude the aggravated sentencing range of section 18-1.3-401,
C.R S. (2005), as we held in both DeHerrera and Lopez, then
surely the fact “of” a conviction renders constitutionally and
statutorily perm ssible the consideration of any “unusual aspects
of the defendant’s character, past conduct, habit, health, age,
the events surrounding the crine, pattern of conduct which
i ndi cat es whet her the defendant is a serious danger to society,
past convictions, and possibility of rehabilitation.” See
DeHerrera, 122 P.3d at 994. And therefore, once a prior
conviction is found to exist, factors like failing to conplete
sex offender treatnent, violating a deferred judgnent agreenent,
and commtting the current sex offense while being supervised for
anot her sex offense, upon which the court relied in this case,
necessarily becone appropriate factors for consideration.

By contrast, the sentencing schenme with which the United
States Suprene Court dealt in Shepard was substantially different
and nore clearly involved a sentence enhancenent based sinply on
a finding of fact. Unlike Colorado’ s sentencing schene, it did
not permt a greater sentence whenever the court found sone
characteristic of the defendant or his crime to be
extraordinarily aggravating, but rather provided an enhanced

sentence only if the defendant had previously suffered a



conviction of a specific kind. Shepard, 544 U S. at 1257. The
Suprene Court therefore described how the precise nature of a
defendant’s prior convictions could be established in a
constitutionally perm ssible manner, in the context of a guilty
pl ea.

In the case before us today, the trial court found the
exi stence of a prior conviction, a necessary predicate to its
determ nation that the defendant was being supervised for a prior
conviction when he attenpted the instant sexual assault on a
child. Unless the majority inplies that the existence of a prior
conviction (whether relied on to sentence beyond the presunptive

range or not, see DeHerrera 122 P.3d at 994) does not in fact

“open[] the aggravated sentencing range” to traditional
sentencing considerations, id., its discussion of the scope of
the prior-conviction exception appears to be inconsequential, not
only for the particular sentence in this case but for virtually
any conceivabl e sentence in this jurisdiction. |f that

inplication is actually intended, | would nake it express.

| therefore concur in part and concur in the judgnent.



