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l. | nt roducti on

We review on certiorari an appellate decision fromthe
district court, which construed Col orado Revised Statute section
18-4-405. W hold that this statute, which permts the rightfu
owner of stolen property to recover that property fromthe
possessi on of anot her person, does not apply when the rightful
owner intends to part wth the property.

Kennet h James West relinquished his car in exchange for a
cashier’s check that appeared valid, but which thereafter proved
to be a worthless counterfeit. Wen he later located the car in
t he possessi on of a subsequent purchaser, Tanmy Roberts, West
sued to recover the car under section 18-4-405. However, the
trial court found that section 18-4-405 does not apply to
situations, |like this case, in which an owner voluntarily
relinqui shes the property, even if he is defrauded into doing
so. Instead, the trial court applied Uniform Commercial Code
(UCC) section 2-403, as enacted in Colorado as section 4-2-403,
C.RS. (2006). The trial court found that the UCC provision
entitled Roberts, as a good faith purchaser for value, to retain
ownership of the car. On appeal, the district court, acting as
an appellate court, upheld the trial court’s decision.

W agree with the district court’s conclusion and hold
that, although “theft” in our crimnal code includes theft by

deception, UCC section 2-403 abrogates section 18-4-405 so that
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“theft” in that provision does not include theft in which an
owner voluntarily relinquishes property to a thief under a
transacti on of purchase.

Thus we affirmthe district court and hold that Tanmy
Roberts, as a good faith purchaser for val ue, obtained good
title to the car under CR S. section 4-2-403.

1. Facts and Proceedi ngs Bel ow

West agreed to sell his car, a 1975 Corvette, to a man
representing hinself as Robert WIlson. In exchange for a
cashier’s check, Wst signed over the Corvette's title to WIson
and gave himthe car. Ten days |ater, when Wst | earned that
the cashier’s check was a forgery, he filed a stolen vehicle
report with police. However, the police did not |ocate WIson
or the Corvette, and the case grew cold. Nearly two and a half
years | ater, Wst asked the police to run a check on the
Corvette's vehicle identification nunber. The check yielded the
name and address of Tammy Roberts. Roberts, who hol ds
certificate of title to the Corvette, had purchased the vehicle
fromher brother, who, in turn, had purchased it in response to
a newspaper ad. West filed suit against Roberts in county court

to establish | egal ownership of the Corvette under Col orado’s



stolen property statute, C.R S. section 18-4-405.1

The tri al

did not apply

court determned that the stolen property statute

in this case. | nstead, the court found that the

UCC, specifically C R S. section 4-2-403, governed the

transaction and that Roberts was the rightful owner.?

! The statute provides, in pertinent part:
Al'l property obtained by theft, robbery, or

burgl ary

shall be restored to the owner, and no

sal e, whether in good faith on the part of the
purchaser or not, shall divest the owner of his

right to
action .
he finds
8 18-4-405, C

such property. The owner nmay maintain an

: agai nst any person in whose possessi on
the property.

R S. (2006).

2 The provision of the UCC provides, in pertinent part:

Power to transfer — good faith purchase of goods -
“entrusting.” (1) A purchaser of goods acquires
all title which his transferor had or had power to
transfer; except, that a purchaser of a limted
interest acquires rights only to the extent of the
i nterest purchased. A person with voidable title
has power to transfer a good title to a good faith
pur chaser for value. \When goods have been
delivered under a transaction of purchase, the

pur chaser has such power even though:

(a) The transferor was deceived as to the identity
of the purchaser, or

(b) The delivery was in exchange for a check which
is |later dishonored, or

(c) I't was agreed that the transaction was to be a
“cash sale”, or

(d) The delivery was procured through fraud

puni shabl e as | arcenous under the crimnal |aw.
(1.5) Notw thstanding any other provision of this
section, when |ivestock have been delivered under
a transaction of purchase and on the acconpanyi ng
brand i nspection certificate or nmenorandum of
brand i nspection certificate the seller has

conspi cuously noted that paynent of the
consideration for the transaction has not been
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I n reaching the conclusion that section 2-403 of the UCC
applies in this case and that Roberts was the rightful owner of

the Corvette, the trial court relied on Keybank Nat’'|l Ass’'n v.

Mascarenas, 17 P.3d 209 (Col o. App. 2000). In Keybank, the
court of appeals held that a theft in which the owner willingly
entrusts his property to another is different than “ordinary
theft,” in which the owner is unaware of the taking and does not
intend to part with the property. 1d. at 214. The trial court
found that, under the Keybank hol ding, theft by deception or
fraud is not covered under the stolen property statute if the
theft involves a transfer of goods in which the seller
voluntarily parts with the goods in exchange for sonething el se.
Accordingly, the trial court held that the UCC applies in this
case and that, because title can be legally transferred to a

bona fide purchaser even if the transferor did not have proper

recei ved, the buyer does not have power to
transfer good title to a good faith purchaser for
val ue until paynent is made.
(2) Any entrusting of possession of goods to a
mer chant who deals in goods of that kind gives him
power to transfer all rights of the entruster to a
buyer in ordinary course of business.
(3) “Entrusting” includes any delivery and any
acqui escence in retention of possession regardl ess
of whether the procurenent of the entrusting or
t he possessor’s disposition of the goods have been
such as to be | arcenous under the crimnal |aw

§ 4-2-403, C. R S. (2006).



authority to do so, Roberts possessed good title to the
Corvette.

On appeal, the district court, acting as an appellate
court, upheld the trial court’s decision on two grounds. First,
the court considered whether a theft had occurred for the
purposes of the stolen property statute. Citing Keybank, the
court found that a theft has not taken place if, as in this
case, the owner was aware of a taking and had intended to part
with the property. Thus, the court found the stolen property
statute does not apply in this case. Second, the court found
that the trial court correctly applied section 2-403 of the UCC
Even though the cashier’s check fromWIson was | ater
di shonored, the court held that Roberts was a bona fide
purchaser and acquired a full property interest in the Corvette.

We accepted certiorari to reconcile the apparent conflict
between the two statutes — section 2-403 of the UCC and the
stolen property statute -- and to determ ne which statute
applies in this case.® W first exam ne the stolen property

statute and UCC section 2-403 and determ ne whet her either

® The specific question on which we granted certiorari is whether
the original owner of a vehicle that he relinqui shed due to
fraud should be allowed to recover the vehicle froma bona fide
purchaser, thereby necessitating overturning Keybank v.
Mascarenas, 17 P.3d 209 (Col o. App. 2000).
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statute applies in this case. W then reconcile the apparent
conflict between the two statutes.
[11. Analysis
The Stolen Property Statute
We begin by exam ning whether the stolen property statute
applies in this case. Mtters of statutory interpretation are

guestions of |law, which we review de novo. E.g., Ryals v. St.

Mary-Corwin Reg’'l Med. Ctr., 10 P.3d 654, 659 (Colo. 2000).

When interpreting a statute, we look first to its plain

| anguage. E.g., Spahnmer v. Gullette, 113 P.3d 158, 162 (Col o.

2005) .
The stolen property statute permts the rightful owner of
stolen property to recover that property fromthe possession of

anot her person. 8 18-4-405, C R S; Cedar Lane Invs. v. Am

Roofi ng Supply of Colorado Springs, Inc., 919 P.2d 879,

882 (Colo. App. 1996). For the stolen property statute to apply,
“the owner of the property nust prove that the taker
commtted acts constituting at | east one of the statutory crines”

listed within the statute. Itin v. Ungar, 17 P.3d 129, 134

(Col 0. 2000). However, the statute itself does not define theft.
Id. at 133. Because the stolen property statute is contained in
the Colorado Crimnal Code, ternms contained in that statute may
be defined within the scheme of the statutory framework. |d.

The crimnal code defines theft as “knowi ngly obtain[ing] or
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exercis[ing] control over anything of value of another w thout

aut hori zation, or by threat or deception, and . . . [i]ntend[ing]

to deprive the other person permanently of the use or benefit of
the thing of value.” § 18-4-401(1)(a), C. R S. (2006) (enphasis
added). Theft by deception as set forth in subsection 18-4-
401(1)(a) requires proof that the victimrelied on a swindler’s
m srepresentati ons, which caused the victimto part with

sonet hing of value. People v. Warner, 801 P.2d 1187, 1189-90

(Col 0. 1990).

The | anguage of the stolen property statute states that the
statute applies to property obtained by theft and that even a
good faith purchaser of such property may be divested of it.

The definition of theft contained in section 18-4-401 is clear.
Use of the word “or” in a statute is presuned to be disjunctive.

Arm ntrout v. People, 864 P.2d 576, 581 (Colo. 1993) (citations

omtted). Thus, though a theft may occur when one takes
property without the owner’s authorization, the use of the word
“or” indicates that a theft may also occur if the property is
taken by deception, even with the owner’s authorizati on.

The trial court found that WIson deceived West into
relinquishing the Corvette and its title in exchange for a
fraudul ent cashier’s check and, accordingly, that WIlson could
be charged with theft. A theft therefore occurred for the

pur poses of the stolen property statute. Hence, based upon the
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pl ai n | anguage of the stolen property statute and section 18-4-
401, we determne that the stolen property statute appears to
apply in this case.

Havi ng anal yzed the stolen property statute, we now exam ne
section 2-403 of the UCC

The Uni f orm Commerci al Code

West asserts that the trial and district courts should not
have applied section 2-403 of the UCCin this case. He offers
two primary argunents in support of his position: (1) the
entrustnent provisions of section 2-403 only protect those who
purchase from nerchants; and (2) subsection 2-403(1) is also
i nappl i cabl e because West did not pass voidable title to WI son,
the initial purchaser of the Corvette. W address each argunent
in turn.

West argues that, because WIson was not a nerchant, no
entrustment occurred under section 2-403 and, therefore, Roberts
did not acquire valid title to the car. W agree that an
entrustnent did not occur, which calls upon us to clarify the
statute’s rel evance in nerchant and non-nerchant transactions.

We again turn to the statutory | anguage as the starting

point in our analysis. E.g., Spahner, 113 P.3d at 162. The

| anguage of section 2-403 does not indicate that al

transactions falling within the statute’s purview nust involve a



mer chant; indeed, subsection (2) is the only portion of the
statute that nmentions the word “nerchant.”
Comments to a statute are relevant in its interpretation.

See People v. Yascavage, 101 P.3d 1090, 1092 (Col o. 2004). As

such, we turn to the official comments to section 2-403 for
addi ti onal guidance in determ ning whether the statute applies
to transactions involving non-nerchants. The | anguage of the
official coments to section 2-403 strongly suggests that
subsections (2), (3), and (4) apply specifically to nerchant
transactions, while subsection 2-403(1) is applicable to non-
mer chant transactions. Comment 2 states that subsections (2),
(3), and (4) serve to protect persons who buy “in ordinary
course out of inventory.”* The UCC defines a “buyer in ordinary
course of business” as soneone who buys “froma person . . . in
t he busi ness of selling goods of that kind.” § 4-1-201(9),

C. RS (2006). Comment 4 indicates that the rights of

purchasers who are not buyers in ordinary course -— thus

* The conment states, in pertinent part, that “[t]he many
particul ar situations in which a buyer in ordinary course of
busi ness from a deal er has been protected agai nst reservation of
property or other hidden interests are gathered by subsections
(2)-(4) into a single principle protecting persons who buy in
ordi nary course out of inventory.” § 4-2-403 official cnt. 2,
C RS
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i ncl udi ng those who did not buy froma nerchant -- are addressed
in subsection (1) of the statute.®

Comrent 1, which applies to subsection (1), states that the
provi sion protects “good faith purchaser[s] for value.” Wthin
the context of the UCC, the concept of good faith purchaser for
val ue does not appear to require that the purchaser buy froma
merchant or dealer. Several provisions of the UCC nust be
conbi ned to define good faith purchaser for value. The UCC
defines good faith as “honesty in fact and the observance of
reasonabl e commerci al standards of fair dealing.” 8§ 4-1-
201(19), CRS. A purchaser is one who “takes by purchase.” 8§
4-1-201(30), CRS. Purchase, in turn, nmeans “taking by sale,
| ease, discount, negotiation, nortgage, pledge, lien, security
interest, issue or reissue, gift, or any other voluntary
transaction creating an interest in property.” 8§ 4-1-201(29),
C.RS. And a person gives value, generally, by providing
“consideration sufficient to support a sinple contract.” § 4-1-
204(4), C R S. (2006). The Kentucky Court of Appeals offered a
nore conci se definition of good faith purchaser for value in the
context of section 2-403 as “one who takes by purchase getting

sufficient consideration to support a sinple contract, and who

°> “Except as provided in subsection (1), the rights of purchasers
ot her than buyers in ordinary course are left to [other
Articles].” 8 4-2-403 official cnt. 4, C R S. (2006).
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is honest in the transaction of the purchase.” United Rd.

Machi nery Co. v. Jasper, 568 S.W2d 242, 244 (Ky. C. App.

1978) .
When a Col orado statute is patterned after a nodel code,
this court may draw upon outside authority in interpreting the

provision. E.g., Szaloczi v. John R Behrmann Revocabl e Trust,

90 P.3d 835, 838-39 (Colo. 2004). Leading treatises on the UCC
support an interpretation of subsection 2-403(1) as applying

beyond nerchant transactions. The Uniform Commercial Code

Series explains that, under subsection (2), a protected
purchaser nust be a buyer in the ordinary course of business,
which is different than the type of purchaser addressed in
subsection (1):

It should be noted that [a buyer in the ordinary
course of business] is not the equivalent of the
common | aw “bona fide purchaser” or the concept of
“good faith purchaser for value” used in the

voi dable title situations addressed by Section 2-
403(1).° The principal difference between “buyer
in the ordinary course of business” and these
other terms lies [in] the fact that the buyer in
the ordinary course nust buy goods from a nerchant
in the business of selling goods of that kind and
must buy themin the usual way in which such itens
of inventory are bought.

2 Wlliam D. Hawkl and, Uni form Commerci al Code Series

§ 2-403:7 (1982).

® The UCC nodel statute analyzed in the treatise is identical to
C.R S. subsection 4-2-403(1).
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Wiite & Sumrers’s treatise al so suggests that subsection
(1) applies to non-nerchant transactions. As its title inplies,’
section 2-403 addresses three separate topics: (1) “the general
powers of a transferor of goods to transfer title or interests
[in subsection (1)]”; (2) “the title of a good faith purchaser
of goods [in subsection (1)]”; and (3) “the rights of a buyer in

ordinary course froma nerchant to whom goods have been

entrusted [in subsections (2) and (3)].” 1 Janes J. Wite &

Robert S. Sunmers, Uniform Commercial Code 8§ 3-12 (4th ed. 1995)

(enphasi s added). According to another treatise, for subsection
2-403(1), “the good faith of the purchaser is the focus of

inquiry.” Robert A Hllmn et al., Common Law and Equity Under

the Uni form Conmercial Code f 5.04[1] (1985). 1In contrast,

H Il man’ s anal yses of subsections 2-403(2) and (3) indicate that
they apply to merchant transactions. For exanple, H |l man
expl ai ns that the purpose of subsection 2-403(2) is “‘to enhance
the reliability of comercial sales by nerchants.”” 1d.

5.04[2] (quoting Porter v. Wertz, 421 N E. . 2d 500 (N. Y. 1981)).

Finally, we note that courts in other jurisdictions have
appl i ed UCC section 2-403 to non-nerchant sales transactions.

E.g., Cooper v. Pac. Auto. Ins. Co., 603 P.2d 281 (Nev. 1979);

" Section 2-403 is entitled, “Power to transfer — good faith
purchase of goods — ‘entrusting.’” 8§ 4-2-403, C.R S. (2006).
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Dartmouth Motor Sales, Inc. v. Wlcox, 517 A 2d 804 (N. H 1986);

Atlas Auto Rental Corp. v. Weisberg, 281 N Y.S.2d 400 (N.Y. Gv.

Ct. 1967); Creggin Goup, Ltd. v. Cown Diversified |ndus.

Corp., 682 N E.2d 692 (Chio Ct. App. 1996).

Because subsection 2-403(1) does not refer to merchant
transactions or buyers in ordinary course, because the
definition of good faith purchaser for value does not require
purchase froma nerchant or deal er, and because the official
comments to UCC section 2-403 indicate that only subsections
(2), (3), and (4) apply solely to nerchant transactions, we
concl ude that subsection 2-403(1) applies to non-nerchant
transactions. Thus, we continue our analysis to determ ne
whet her subsection 2-403(1) applies in this case.

West al so contends that, because the Corvette was stol en,
he did not pass voidable title to the initial purchaser-cum
thief, Wlson.® Thus, argues West, Roberts could not have
obtai ned good title under subsection 2-403(1). West’'s primary
argunment in support of his assertion that he did not pass
voidable title is that no purchase took place because he
relinquished title to the car in exchange for a worthl ess

cashier’s check. W disagree.

8 Black’s Law Dictionary defines voidable as “valid until
annul led.” Black’s Law Dictionary 1605 (8th ed. 2004).

14



Subsection 2-403(1) protects good faith purchasers for
value. The provision requires that goods be “delivered under a
transaction of purchase.” 8§ 4-2-403(1), C R S. (2006). As we
have noted, under the UCC, a purchase is broadly defined as
“taking by sale, |ease, discount, negotiation, nortgage, pledge,
lien, security interest, issue or reissue, gift, or any other

voluntary transaction creating an interest in property.” § 4-1-

201(29), C R S. (enphasis added). Voluntary neans “proceedi ng
fromthe will or fromone's own choice or consent.” Merriam

Webster’s Collegiate Dictionary 1402 (11th ed. 2004). West

freely chose to deliver the car and its title to Wlson. And he
chose to do so even though he had neither attenpted to cash the
cashier’s check nor obtained contact information for WI son.
Hence, we conclude that West's transfer of the Corvette and its
title in exchange for a cashier’s check, even though a worthl ess
counterfeit, constitutes a voluntary transaction that is subject
to subsection 2-403(1).

| ndeed, the plain |language of the statute itself bolsters
this conclusion. Subsection 4-2-403(1) provides, in pertinent
part, that “[w] hen goods have been delivered under a transaction
of purchase, the purchaser has such power [to transfer good
title to a good faith purchaser for value] even though
[t]he delivery was in exchange for a check which is later

di shonored, or . . . [t]he delivery was procured through fraud
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puni shabl e as | arcenous under the crimnal law.” 8§ 4-2-
403(1)(b), (d), C R S. This |anguage indicates that a
transaction of purchase is not thwarted sinply because a
purchaser failed to provide paynent that nmet the seller’s
expectation. To enploy West’s rationale that exchangi ng goods
for a fraudul ent cashier’s check does not constitute a delivery
under a transaction of purchase would render the provision
meani ngl ess.

The addition of subsection 1.5 by the legislature to
Col orado’s UCC statute also indicates that a transaction of
purchase coul d enconpass a fraud-based exchange. The General
Assenbly added subsection 1.5, which is not part of the UCC
nodel code, in 1975. That provision specifies that, if a seller
of livestock has not received paynent, the purchaser “does not
have power to transfer good title to a good faith purchaser for
value until paynent is nmade.” 8§ 4-2-403(1.5), CRS. W deem
it significant that subsection 1.5 denmarcates |ivestock
transactions; its only effect is to require paynent before a
buyer has power to transfer title. This anmendnent to the
Col orado UCC statute suggests that, by requiring paynent before
the power to transfer can attach, |ivestock transactions are to
be treated differently than other transactions controlled by the
statute. Therefore it is logical to conclude that a purchaser

of non-livestock goods possesses the power to transfer those
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goods upon recei pt of the goods fromthe seller, even if the
purchaser’s paynent is invalid.

Various authorities provide additional support for our
conclusion. “[T]he general rule seens to be that the physical
delivery of the goods to a transferor-purchaser by the true
owner sufficiently enmpowers that transferor-purchaser to
transfer good title to a good faith purchaser for value even
t hough the delivery was in exchange for a check which was | ater
di shonored.” 3 Patricia F. Fonseca & John R Fonseca, WIIliston
on Sales 8§ 23:38 (5th ed. 1994). *“Subsection 1(d) of 2-403
provi des that even where delivery was procured through crim nal
fraud, voidable title passes.” Wite & Sumers, supra, § 3-
12(b). The argunment that the term“transacti on of purchase”

i ndi cates that the true owner did not intend to enter such a
fraudul ent transaction fails “in light of the clear policy of
Section 2-403(1) to enable the good-faith purchaser to prevail.”
Hi Il man, supra, ¥ 5.04[2] n.95 (citing 3A R Dusenberg & L

King, Sales & Bulk Transfers Under the Uniform Comrercial Code §

10. 06[ 1] (1982)).
W note that courts in other jurisdictions have applied

subsection 2-403(1) to simlar types of fraudul ent, though

vol untary, transactions. “A transfer that is fraudulently
induced . . . is considered a ‘purchase’ under the Code, and
nmeets the threshold of being ‘voluntary.”” Denoul as v.
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Denoul as, 703 N. E.2d 1149, 1164 (Mass. 1998) (invoking
subsection 2-403(1) to determ ne whether defendants were bona
fide purchasers in a case in which a stock owner was defrauded

into voluntarily transferring the stock). Accord Cooper, 603

P.2d at 283 (finding inplicitly that a man who purchased a car
with an invalid cashier’s check obtained voidable title); Kenyon
v. Abel, 36 P.3d 1161, 1165-66 (Wo. 2001) (explaining that
subsection 2-403(1)(d) effectively provides that “voidable title
is created whenever the transferor voluntarily delivers goods to
a purchaser even though that delivery was procured through

fraud” in ultimately holding that no voluntary transfer had

occurred); Creggin Goup, Ltd., 682 N E 2d at 696-97 (hol di ng

that an exchange in which a man purchased an airplane using an
invalid check was a transaction of purchase sufficient to confer
voidable title to the purchaser regardl ess of the purchaser’s

| arcenous intent).

Havi ng concl uded that West delivered the Corvette under a
transacti on of purchase, we continue our exam nation of
subsection 2-403(1) in order to determne if Roberts obtained
good title to the Corvette. The provision allows a person with
voidable title to transfer good title to a good faith purchaser
for val ue even under certain conditions, including when the
transferor paid in cash or wwth a check that was | ater

di shonored, or when the transferor otherw se procured the
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delivery through fraud puni shable under crimnal |law. § 4-2-
403(1), CR S. Specifically, subsection (1)(d) states that a
good faith purchaser may obtain good title to property even if
the transferor acquired the property “through fraud puni shabl e
as | arcenous under the crimnal law.” W begin by noting that
West does not dispute that Roberts is a good faith purchaser for
val ue.

Section 18-4-403 of the Colorado Cri m nal Code provides
that any Colorado law referring to larceny “shall be interpreted
as if the word ‘theft’ were substituted therefore.” As the
trial court found, WIson could be charged with theft for
deceiving West into relinquishing the Corvette and its title in
exchange for a fraudul ent cashier’s check. Accordingly, WIson
procured the Corvette through fraud puni shable as | arcenous
under the crimnal |aw. Because he obtained the car under a
transaction of purchase, WIson obtained voidable title to the
car despite the fact that he paid with a fraudul ent cashier’s
check. As such, Roberts, a subsequent good faith purchaser for
val ue, obtained good title to the Corvette under subsection 2-

403(1)(d).° This result is opposite of that reached under the

® Subsections (1)(b) and (1)(c) might also be rel evant, dependi ng
on whether a cashier’s check is considered cash, as West

inplies, or a check. However, we need not analyze this issue
because we concl ude that subsection (1)(d) applies in this case.
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stolen property statute, which, pursuant to our earlier
anal ysis, would allow West to recover the car from Roberts.
| V. Application
Because both the stolen property statute and subsection 2-
403(1) of the UCC appear to apply in this case, we nmust next
determ ne which statute prevails. Wen tw statutes conflict,
this Court favors a construction that avoids conflict between

the provisions. People v. Mjica-Sinmental, 73 P.3d 15, 17-

18 (Colo. 2003). |If we cannot reconcile statutes passed at
different |egislative sessions, the statute with the | atest
effective date controls. 8 2-4-206, C.R S. (2006); Slater v.
McKi nna, 997 P.2d 1196, 1199 (Colo. 2000). And the nore
specific provision generally prevails over the nore general

provision. See § 2-4-205, C.RS. (2006); People v. Smth, 971

P.2d 1056, 1058 (Colo. 1999).
The General Assenbly enacted the UCC in 1965. The first

version of the stolen property statute, which is effectively

0

identical to the current provision, ! was enacted in 1861 as a

10 The original version of the statute provided that “[a]ll
property obtai ned by | arceny, robbery or burglary, shall be
restored to the owner; and no sale, whether in good faith on the
part of purchaser, or not, shall divest the owner of his right
to such property; such owner nmay maintain his action, not only
agai nst the felon, but against any person in whose possession he
may find the sane.” Terr. Laws of Colo. Div. VI, Sec. 58
(1861).
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territorial law. The UCC provision, which addresses in detai
several types of scenarios, is nore specific than the stolen
property statute. W therefore hold that UCC section 2-403
prevails over the stolen property statute.

Further anal ysis bolsters our holding. The general rule,
enbodied in the stolen property statute, is that “[a] thief has
no title and can pass none, not even to a buyer in the ordinary

course.” Fonseca & Fonseca, supra, 8§ 23:35. See also, e.g.,

Thomas M Quinn, Uniform Commercial Code Conmentary and Law

Digest T 2-403[A][5] (1978) (“Were the goods are stolen from
the original owner, both the common | aw and the Code preserve
the original owner’s ownership rights . . . notw thstanding
subsequent sales.”). However, UCC section 2-403 provi des an
exception to that general rule. Coment 1 to section 2-403
hints at such an exception in the context of subsection (1),
expl ai ni ng that “subsection (1) provides specifically for the
protection of the good faith purchaser for value in a nunber of
specific situations which have been troubl esone under prior
law.” 8 4-2-403 official cnt. 1, CR S. Each of the specific
situations listed in subsection 2-403(1) involves a voluntary
transfer of goods, even though the intent to transfer the goods
may have been induced by fraud. The |anguage of the statute

| eads to the conclusion that goods delivered under a transaction

of purchase, even when the seller is fraudulently induced to do
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so, can then be validly sold to a good faith purchaser for
val ue, whereas goods that are stolen but not delivered under a
transacti on of purchase cannot.

Again, treatises on the UCC support this conclusion. Wite
and Summers explain that theft by fraud shoul d be distinguished
fromrobbery-type theft because the original seller has a better
opportunity to prevent that type of theft:

In general voidable title passes to those who lie
in the mddle of the spectrumthat runs from best
faith buyer at one end to robber at the other.
These are buyers who conmt fraud, or are

ot herwi se guilty of naughty acts (bounced
checks), but who conformto the appearance of a
vol untary transaction; they would never pull a
gun or crawl in through a second story w ndow.
Presumabl y these fraudul ent buyers get voi dable
title fromtheir targets, but second story nen
get only void title because the targets of fraud
are thensel ves nore cul pable than the targets of
burgl ary.

Wiite & Sumrers, supra, 8 3-12(b). See also Quinn, supra, Y 2-

403[ Al [ 5] (“Where the original owner parts with the goods
voluntarily in circunstances which, while depl orable, do not
constitute outright theft, there is always the chance that the
transferee will acquire apparent ownership or ‘voidable title’
and, thanks to this altered state, may be able to pass al ong
better title to a good faith purchaser than he hinself may
have.”). By relinquishing possession of the goods to the buyer,

even when fraudulently induced to do so, the original seller
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cl oaks the “thief” with the apparent authority to sell the
goods. Fonseca & Fonseca, supra, § 23:35.

We note that other jurisdictions have distinguished theft
by fraud that results in a voluntary transfer of the stolen

property fromtheft by wongful taking. E.g., Kenyon, 36 P.3d

at 1165-66; Deroul as, 703 N. E. 2d at 1164. This Court has al so
hinted at that distinction, explaining that the stolen property
statute “allows an owner to regain only property ‘obtained by
theft, robbery, or burglary rather than any property that has

been ‘wongfully taken or detained.’”” In re Marriage of Allen,

724 P.2d 651, 656 (Colo. 1986). Indeed, our court of appeals
made this distinction in the context of section 2-403 in
Keybank, upon which the trial and district courts relied in
finding that Roberts acquired good title to the Corvette. CQur
deci sion today serves to extend the Keybank distinction beyond
the context in which it was rendered -- the entrustnent
provi si ons of subsections 2-403(2) and (3) -- to transactions
under subsection 2-403(1). However, we disagree with the
Keybank rationale to the extent that it suggests that a
di stinction between theft and fraud exists within our crim nal
code.

We therefore hold that, although “theft” in our crimnal
code includes theft by deception, UCC section 2-403 abrogates

the stolen property statute so that “theft” in that provision
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does not include any theft in which an owner voluntarily
relinquishes property to a thief under a transaction of
pur chase.

We acknow edge that such a rule can, as in this case,
result in loss to an innocent party. But a determ nation that
West is entitled to recover the car would al so be a
determ nation that Roberts, another innocent party, nust
relinquish a vehicle that she purchased in good faith. The
policy behind subsection 2-403(1) is to protect the party | east

able to protect herself -- the good faith purchaser for val ue.

Where an owner has voluntarily parted with
possession of his chattel, even though induced by
a crimnal act, a bona fide purchaser can acquire
good title, under the theory that where one of
two i nnocent parties nust suffer because of the
wrongdoi ng of a third person, the |oss nust fal
on the party who by his conduct created the

ci rcunst ances which enabled the third party to
per petuate the wong.

Anderson Contracting Co., Inc. v. Zurich Ins. Co., 448 So. 2d

37, 38 (Fla. Dist. C. App. 1984). The original seller is
better positioned to take precautions to prevent |oss than a

| ater purchaser. For exanple, West could have insisted upon
cash or ensured that the check woul d clear before relinquishing
the car and title. On the other hand, to place the onus on the
good faith purchaser to fully investigate every purchase in

order to determ ne whether it originated in fraud woul d unduly
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burden trade. See, e.g., Fonseca & Fonseca, supra, 8§ 23:47. W

have acknow edged that this tenet “is in accord with the overal
policy of the UCC s entrustnment provision: to restrict
i npedi nents to the free flow of comrerce when buyers in the

ordi nary course of business are involved.” Cugnini v. Reynol ds

Cattle Co., 687 P.2d 962, 967 (Colo. 1984). It is equally
applicable to good faith purchasers for val ue under subsection

2-403(1).
V. Concl usi on

For the reasons stated, we affirmthe judgnent of the

district court acting as an appellate court.
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JUSTI CE EI D, dissenting.

The factual scenario presented in this case--where a third
party obtains property through theft by fraud fromthe owner and
subsequently sells it to a good faith purchaser--is covered by
both the stolen property statute (8 18-4-405, C R S. (2006)) and
section 4-2-403 of the Uniform Commercial Code. Under the
stolen property statute, the defrauded seller gets his property
back; the UCC |l ets the good-faith purchaser keep it. W nust
deci de which statute controls.

VWile | agree wwth the majority that the two statutes
conflict, maj. op. at 20-21, | disagree with its resolution of
that conflict in favor of the UCC provision. “Wen statutes
dealing with the sane or rel ated subjects cannot be reconcil ed,
a nore specific statute prevails as an exception to a general
statute unless the general provision is the |ater adoption and
the manifest legislative intent is that the general provision

prevail.” B.G’'s, Inc. v. Goss, 23 P.3d 691, 696 (Col o. 2001)

(citing § 2-4-205, C.R'S. (2000) and Smith v. Zufelt, 880 P.2d

1178, 1183 (Colo. 1994)). The mgjority finds that section 4-2-
403 is the “nore specific” statute in this case and therefore
hol ds that the UCC provision prevails because it “addresses in

detail several types of scenarios.” Ma. op. at 21 (enphasis

added). Indeed, | agree that Colorado’s version of the UCC

1



covers the entire | andscape of commercial transactions, from
Sales, 8 4-2-101, C R S. (2006), and Negotiable Instrunents,
8 4-3-101, C R S. (2006), to Investnment Securities, 8§ 4-8-101,
C.R S. (2006), and Secured Transactions, 8 4-9-101, C R S.
(2006). As the mpjority points out, our version of the UCC even
i ncludes a provision (one that was not in the nodel act)
governing livestock transfers. See maj. op. at 16 (citing § 4-
2-403(1.5), C R S. (2006)).

But the conprehensive nature of the UCC actual |y goes

toward showing its generality, not its specificity. See B.G's,

23 P.3d at 696 (noting that a particular statute was nore
general, and hence did not control, because it applied to a

| arger class of cases). The stolen property statute deals with
one subject and one subject only: who gets to keep stolen
property. And it does so in a single and quite specific
sentence: “All property obtained by theft, robbery, or burglary
shall be restored to the owner, and no sale, whether in good
faith on the part of the purchaser or not, shall divest the
owner of his right to such property.” C R S. 8§ 18-4-405.

It is true, as the majority points out, that the UCC was
adopted by this state in 1965, and the stolen property statute
was enacted nore than a hundred years earlier as territorial
law. Maj. op. at 20-21 & 20 n.10. Significantly, however, the

General Assenbly has revisited and made substantive changes to

2



the stolen property statute on two occasions since that tine.
See 1973 Col 0. Sess. Laws 536; 1987 Colo. Sess. Laws 668. In
1973, it anmended the renedial portion of the statute to state
that “treble damages and attorney’ s fees shall not be
recoverable froma good faith purchaser or good faith hol der of
the property,” leaving the owner to recover only the property
itself fromthe good-faith purchaser. 1973 Colo. Sess. Laws
536, 536. Fourteen years later, the CGeneral Assenbly revisited
the stolen property statute to allow the owner to recover at

| east two hundred dollars in statutory damages fromthe thief,
and again anended the statute to nmake clear that recovery of the
stolen property was the sole renedy available to the owner as
agai nst a good-faith purchaser of the property. 1987 Col o.
Sess. Laws 668, 668.

Wil e these anendnents do not inpact the theft victims
retai ned ownership in the stolen property--ownership that has
been recogni zed in Col orado since 1861--they unm st akably
denonstrate that the | egislature has repeatedly considered the
stolen property statute after the UCC was adopted. Thus, the
stolen property statute is arguably the “later adoption.” At
the very least, it is difficult to conclude fromthe
| egislature’s relatively recent attention to the stolen property

statute that its intent was “mani fest” that the UCC control the



outcone in cases like the one before us today. See B.G's, 23

P.3d at 696; 8§ 2-4-205, C.R S. (2006).

The majority makes clear that, in its view, resolution in
favor of the UCC nmakes for better public policy. As it points
out, the owner is “better positioned to take precautions to
prevent |loss than a [good-faith] purchaser . . . On the other
hand, to place the onus on the good faith purchaser to fully
i nvestigate every purchase in order to determ ne whether it
originated in fraud woul d unduly burden trade.” M. op. at 24-
25. That nmay be so, but it is for the legislature, not us, to
decide. In the future, the legislature may very well expressly
resolve the conflict between the two statutes in the UCC s
favor. Until it does so, however, we nmust | ook at what it has
done up to this point, which has been to adopt and anend a
narrow statute that particularly targets the very factua
scenario raised by this case, and nothing nore. Because |
believe the nore specific stolen property statute controls over
the nore general UCC provision, | respectfully dissent fromthe
maj ority’ s opinion.

| am authorized to state that JUSTICE COATS joins in this

di ssent.



