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The Lifetinme Supervision of Sex Ofenders Act — Section 18-1. 3-
1004 - Indeterm nate Sentence — Perm ssible M ninum Term of an
| ndeterm nate Sentence — Presunptive Range from Section 18-1. 3-
401 (C.R'S) — Perm ssible Testinony at Sentencing - Bl akely v.

Washi ngt on.

Ernest Vensor, a crim nal defendant bel ow, sought review of
the court of appeals’ judgnent affirmng his sentence for
conviction of two class four felony sex offenses. The district
court sentenced Vensor to consecutive terns of twenty-five years
to life. The court of appeals upheld the sentence, finding that
the Lifetime Supervision of Sex Ofenders Act places no upper
[imt on the mninmumor |ower termof an indeterm nate sentence
prescri bed for sex offenses, and that the sentencing court did
not violate the defendant’s constitutional rights by considering
the testinmony of famly nmenbers of other children claimng to
have been nol ested by the defendant.

The suprene court held that although the sentencing court
was not precluded from considering testinony of other, uncharged

sexual assaults, its sentence exceeded statutory l[imtations.


http://www.courts.state.co.us/supct/supctcase
http://www.cobar.org.

Because the Act is properly construed to nmandate an

i ndeterm nate sentence with a lower termof not nore than tw ce
t he maxi num sentence in the presunptive range for the class of
felony of which the defendant stands convicted, the suprene
court reversed the judgnent of the court of appeals and renmanded

the case wth directions to return it for re-sentencing.



SUPREME COURT, STATE OF COLORADO
Two East 14'" Avenue
Denver, Col orado 80203

Certiorari to the Colorado Court of Appeals
Court of Appeals Case No. 03CA1983

Case No. 05SC193

Petitioner:
ERNEST J. VENSOR,
V.

Respondent :

THE PEOPLE OF THE STATE OF COLORADO.

JUDGVENT REVERSED AND REMANDED
EN BANC
February 5, 2007

David S. Kaplan, Col orado State Public Defender
Karen Tayl or, Deputy State Public Defender
Denver, Col orado
Attorneys for Petitioner

John W Suthers, Attorney Genera

Cheryl Hone, Assistant Attorney Ceneral, Appellate D vision

Denver, Col orado

Attorneys for Respondent

JUSTI CE CQOATS delivered the Opinion of the Court
JUSTI CE EI D does not participate




Er nest Vensor sought review of the court of appeals’
judgnment affirm ng his sentence for conviction of two class four

fel ony sex offenses. See People v. Vensor, 116 P.3d 1240 (Col o.

App. 2005). The district court sentenced Vensor to consecutive
terms of twenty-five years to life. The court of appeals upheld
the sentence, finding that the Lifetinme Supervision of Sex

O fenders Act places no upper Ilimt on the mnimumor |ower term
of an indeterm nate sentence prescribed for sex offenses, and
that the sentencing court did not violate the defendant’s
constitutional rights by considering the testinony of famly
menbers of other children claimng to have been nol ested by the
def endant .

Al t hough the sentencing court was not precluded from
considering testinony of other, uncharged sexual assaults, its
sentence exceeded statutory |limtations. Because the Act is
properly construed to nandate an indeterm nate sentence with a
| ower termof not nore than twi ce the maxi num sentence in the
presunptive range for the class of felony of which the defendant
stands convicted, the judgnment of the court of appeals is
reversed and the case is remanded with directions to return it

for re-sentencing.



l.

Ernest Vensor pled guilty to two counts of sexual assault
on a child and was sentenced to consecutive terns of twenty-five
years to life. He appealed his sentence asserting, anong ot her
things, that the lower termof the indeterm nate sentence
prescribed by the Lifetinme Supervision of Sex Ofenders Act
could be no greater than tw ce the maxi mum of the presunptive

! and that constitutional

range for a class four felony,
guar antees of due process forbade the sentencing court’s
consi deration of hearsay allegations by famly nenbers of other
children claimng to have been nol ested by the defendant.

The court of appeals affirned the defendant’s sentences.
It rejected the defendant’s due process claim and it
interpreted the Lifetime Supervision of Sex Ofenders Act to
mandate an indeterm nate sentence for class four felony sex
of fenders, with both upper and | ower terns but w thout any cap,
or upper limt, on the mninumor |[ower term

The defendant petitioned this court for a wit of

certiorari.

! The maxi num sentence in the presunptive range for class four
felonies is six years, unless the crine presents an
extraordinary risk of harmto society. See § 18-1.3-
401(1)(a) (V) (A, CRS. (2006). For extraordinary risk crines,

t he maxi num sentence in the presunptive range shall be increased
by two years. See § 18-1.3-401(10), C. R S. (2006).



1.
Subject to constitutional limtations not at issue here, it
is the prerogative of the legislature to define crines and

prescribe punishnents. Martinez v. People, 69 P.3d 1029, 1031

(Colo. 2003); Shipley v. People, 45 P.3d 1277, 1278 (Col o.

2002); People v. Flenniken, 749 P.2d 395, 398 (Col o. 1988).

Courts therefore exercise discretion in sentencing only to the
extent permtted by statute. The goal of any interpretation of
a sentencing statute nust be to discover and effect the

| egislative intent. See People v. Banks, 9 P.3d 1125, 1127

(Col 0. 2000); Schubert v. People, 698 P.2d 788, 793 (Col o.

1985) .

Fel ony sentencing in this jurisdiction has for sone tine
been largely dictated by a conpl ex schene of interlocking
statutes, prem sed upon the segregation of felony offenses into
six levels or classes, each with its own presunptive sentencing
range. See 8§ 18-1.3-401, C RS (2006). On the basis of
extraordinary mtigating or aggravating circunstances,
sentencing courts are authorized to sentence felons to as little
as half the m nimum of the presunptive range or as nmuch as tw ce
t he maxi mum of the presunptive range for the class of felony of
whi ch a defendant stands convicted. See § 18-1.3-401(6).

Al though this sentencing schenme, in contrast to the schene that



preceded it, requires courts to i npose sentences consisting of a
determ nate or specific termof years, the parole board has
nevert hel ess always retained the discretion to rel ease a

def endant to parole when he has acquired sufficient credits or
served a statutorily specified percentage of his sentence. See
generally article 22.5 of title 17 of the Col orado Revi sed
Statutes. The length of tinme that felons may be supervised on
parol e, however, has been prescribed by various statutory
formul ae rather than by an upper limt of an indeterm nate

sentence set by the courts. See generally Martin v. People, 27

P.3d 846 (Col 0. 2001) (summarizing history of changes nade to
parol e statutes between 1971 and 2001).

Prior to 1979, courts in this jurisdiction were actually
forbidden frominposing a definite termof inprisonnment on any
fel on not convicted of a class one felony. Instead, they were
required to establish a maxi numterm not |onger than the
| ongest termfixed by law for the offense of which the defendant
was convi cted, and depending on the particular class of felony,
either a mnimumterm not |less than the shortest termfixed by
law, or no mnimumtermat all. See 8 16-11-304, C R S. (1973)

(formerly 8 39-11-304, C R S. (1963)); see also Thiret v.

Kaut zky, 792 P.2d 801, 803-04 (Col o. 1990) (explaining effect of
1979 revision on previous sentencing schene). In this statutory

schenme, release of a defendant before he had fully served the



maxi mumterm of his indeterm nate sentence was within the

di scretion of the parole board, to be exercised by it anytine
after the defendant had served his mninumterm |ess any “good
time,” “trusty tinme,” or “neritorious tinme.” \Whether in prison
or on parole, an offender could be subjected to sonme form of
supervision until he had conpleted the maxi numterm or upper

limt, of his indeterm nate sentence. See generally Thiret, 792

P.2d at 804.

In 1998, the Col orado CGeneral Assenbly enacted the Lifetinme
Supervi sion of Sex Offenders Act. See ch. 303, sec. 1, § 16-13-
801 to -812, 1998 Col 0. Sess. Laws 1278, 1278-88.° The Act
marked a clear return to indeterm nate sentencing for many cl ass
two, three, and four felony offenses of a sexual nature. Unless
a sex offender is sentenced to probation as permtted by the
Act, see section 18-1.3-1007, C.R S. (2006), it requires that he
be sentenced to the custody of the departnment of corrections for
an indetermnate termof at |east the mninmumof the presunptive
range specified in section 18-1.3-401 and a maxi nrum of the sex

of fender’s natural life. § 18-1.3-1004(1)(a), C.R'S. (2006).°3

2 1n 2002, the entire Act was relocated to part 10, article 1.3,
title 18. The majority of the Act as it appears today is
identical to the original 1998 statute at sections 16-13-801 to
-812.

3 1f the offender is convicted of an offense constituting a crine
of violence, the indetermnate termis further limted to at

| east the m dpoint of the presunptive range, see subsection
(1)(b), and if he is convicted as an habitual sex offender or



On conpletion of the m ninmum period of incarceration specified
in the sex offender’s indeterm nate sentence, |ess any credits
earned by him the Act assigns discretion to the parole board to
release himto an indeterm nate term of parole of at |east ten
years for a class four felony, or twenty years for a class two
or three felony, and a maxi nrum of the remai nder of the sex
of fender’s natural life. § 18-1.3-1006(1), C R S. (2006).
L1l

It is undisputed that the defendant’s sentences for sexual
assault on a child are governed by section 18-1.3-1004 (1)(a):

Except as otherwise provided in this subsection

(1) and in subsection (2) of this section, the

district court having jurisdiction shall sentence

a sex offender to the custody of the departnent

for an indetermnate term of at |east the m ni num

of the presunptive range specified in section 18-

1.3-401 for the level of offense comritted and a
maxi mum of the sex offender’s natural |ife.

(enphasi s added).

The court of appeals found this | anguage to be cl ear and
unanbi guous, and therefore it found unnecessary the
consideration of any aids to statutory construction. Largely in

reliance on its prior holding in People v. Larson, 97 P.3d 246

(Col 0. App. 2004); cf. People v. Vigil, 104 P.3d 258, 269 (Colo.

App. 2004), rev’'d on other grounds, 127 P.3d 916 (Col o. 2006);

after testing positive for HYV, the indeterm nate termis
limted to at |least three tines the maxi num of the presunptive
range. See 8§ 18-1.3-1004(1)(c) & (d).



Peopl e v. Becker, 55 P.3d 246 (Col 0. App. 2002); People v.

Smth, 29 P.3d 347 (Colo. App. 2001), the appellate court

concl uded that by using the words “at least,” the legislature
designated the shortest possible mninmnumtermto which the

def endant coul d be sentenced but placed no upper limt or cap on
that mnimumterm The effect of its interpretation was
therefore to require an indeterm nate sentence with both upper
and lower terns, but one in which the lower termfor any sex

of fense could, at the sentencing court’s discretion, be of
unlimted duration. Wile this may be one reasonabl e
interpretation of the |anguage of the statute itself, it is not
the only one.

Largely because the subsection refers, inliterally the
sanme phrase, to two different sentencing ranges — the
presunptive range set out in section 18-1.3-401 for each
particul ar class of felony and the indeterm nate sentence
applicable solely to sex offenders — and uses the term“m ni nunt
in reference to the fornmer but the term “maxi munf in reference
to the latter, the |l anguage of the statute itself is far from
cl ear about the precise limtations intended for the |lower term
of an indeterm nate sex offender’s sentence. As the defendant
urges, the statutory |anguage “at |east” can just as reasonably
be understood to sinply designate the |lower term of the

i ndeterm nate sentence, in juxtaposition to the “maxi nuni or



upper term Such an interpretation would result in a
statutorily predeterm ned sentence for sex offenders, consisting
of a lower termalways set at the m nimum of the presunptive
range for the offender’s class of felony and an upper term set
at life. By the sanme token, it would not be unreasonable to
understand this statutory |anguage, prescribing the |ower term
of the indeterm nate sentence by express reference to the
presunptive sentencing procedure of section 18-1.3-401, as
incorporating the other features and Iimtations of that
statutory schene as well.

| f statutory | anguage is susceptible of nore than one
reasonable interpretation, it is considered anbi guous and
subj ect to construction according to well-accepted aids for

determining legislative intent. Frank M Hall & Co. v. Newsom

125 P. 3d 444, 448 (Col 0. 2005); Martinez, 69 P.3d at 1031;

Shi pley, 45 P.3d at 1278. Particularly pertinent to the
construction of this sentencing provision for sex offenders is

t he presunption that provisions of a broader regul atory schene
were drafted with an awareness of the other provisions of the
schene and a design to create a consistent, harnoni ous whol e.
Newsom 125 P.3d at 448; Martinez, 69 P.3d at 1033. Equally
inportant to the construction of the Lifetinme Supervision of Sex
O fenders Act is our acceptance of legislative history, and

particularly the general assenbly’s own fornal expression of its



purpose, as an indication of legislative intent. Cf. Brush

G ocery Kart, Inc. v. Sure Fine Market, Inc., 47 P.3d 680,

682 (Col 0. 2002).

In light of the Act's title, its separate declaration of
| egi sl ative purpose, and the entirety of its provisions, read as
a whole, there can be little doubt that the | anguage of section
18-1.3-1004(1) (a) nandates an indeterm nate sentence with an
upper or maxi mumterm of the sex offender’s natural life. The
Act expressly allocates to the parole board the discretion to
supervi se for “the remai nder of the sex offender’s natural
life,” necessarily inplying a sentence sufficiently long to
permt that supervision whenever the parole board deens it
necessary, see section 18-1.3-1006(1)(b), and unlike the |ower
term the |egislature describes the upper termw thout using
words of discretion or limtation. |In conjunction with the
enphatic testinony of the bill’s sponsor, these indicators of
| egi slative intent make equally clear, however, that the | ower
termis inplicitly circunmscribed by the provisions of the
presunptive sentencing statute.

Al t hough the | anguage of the statute al one could be
reasonably understood (as it was by the court of appeals) to
require an indeterm nate sentence with a | ower conponent limted
only by the requirenent that it not drop bel ow the presunptive

range, this interpretation cannot be squared with the rest of
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the Act. Such a cranped reading would effectively render the
inposition of an indeterm nate sentence discretionary with the
sentencing court. Sinply by inposing a sentence with an
extrenely long lower term the sentencing court could collapse
an ostensibly indeterm nate sentence into a determ nate one of
life inprisonment, effectively elimnating any role for the
parol e board. The appended decl arati on of purpose nmakes cl ear
the legislature’s intent to provide for treatnment and extended
supervi sion, rather than to punish sex offenders with terns of
i ncarceration |onger than those of other felons of the sane

cl ass. ?

The general assenbly hereby finds that the
majority of persons who commt sex offenses, if
i ncarcerated or supervised w thout treatnent,
w Il continue to present a danger to the public
when rel eased fromincarceration and supervision
The general assenbly also finds that keeping al
sex offenders in lifetinme incarceration inposes
an unacceptably high cost in both state dollars
and | oss of human potential. The general
assenbly further finds that sonme sex offenders
respond well to treatnment and can function as
safe, responsible, and contributing nenbers of
society, so long as they receive treatnent and
supervision. The general assenbly therefore
decl ares that a program under which sex

of fenders may receive treatnent and supervision
for the rest of their lives, if necessary, is
necessary for the safety, health, and wel fare of
the state.

§ 18-1.3-1001, C. R S. (2006) (enphasis added).
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Li kew se, the words “at |east” cannot be construed,
consistent wwth other indicators of |legislative intent, to
require a lower termfixed precisely at the mninmum of the
presunptive range. Such an interpretation would effectively
deprive sentencing courts of any discretion whatsoever, forcing
themto treat all sex offenders of a particular class
identically. It would transfer all discretion in sentencing
fromthe courts to the parole board, barring any differentiation
of sex offenses or offenders except on the basis of the
of fender’s need for further treatnment and supervision, outside
t he context of punishnent.

Wiile the legislative declaration denonstrates a cl ear
intent not to increase the punishment of sex offenders, it
nowher e suggests that sentencing courts be relieved of their
duty to account for aggravation in the conmm ssion of felony sex
of fenses. Had the legislature intended to limt judicial
discretion in this way, it could nmuch nore easily have done so
by sinply designating a specific termof years for its | ower
[imt, as it did in prescribing possible terms of parole. See
8§ 18-1.3-1006(1)(b) (“The period of parole for any sex offender
convicted of a class 4 felony shall be an indeterm nate term of

at least ten years . . . . The period of parole for any sex

of fender convicted of a class 2 or 3 felony shall be an

12



indetermnate termof at |east twenty years . . . .”) (enphasis

added) .

No doubt the legislature could have drafted subsection
(1)(a) to nore clearly express its intention that the | ower
conponent of an indeterm nate sex of fender sentence be neither
conpletely unlimted nor strictly limted to a |egislatively-
predetermned termin every case, but that intention appears
clearly enough when the Act is read as a whole. On the other
hand, in defining the | ower conponent of its new indeterm nate
sex of fender sentence by reference to the existing presunptive
sentenci ng schenme of section 18-1.3-401, the legislature did
choose | anguage adequate to incorporate, wthout expressly
enunerating them all of the other features and Iimtations of
that statutory schene not expressly excluded. That this |ower
termwas intended to be inposed in the sane manner and within
the strictures of a determ nate sentence prescribed by the
presunptive sentencing schene energes clearly fromthe other
provi sions of the Act as well as the unequivocal conmttee

testinmony of the bill's sponsor. See Hearing on H B. 98-1156

Before the House Judiciary Commttee, 61lst Legis. 2nd Reg. Sess.

(Jan. 27, 1998).
Section 18-1.3-401 is nore than a |ist of presunptive
ranges for felony sentencing; it articul ates the fundanental

mechani smfor felony sentencing in this jurisdiction. It not

13



only prescribes a presunptive range for each class of felony but
al so specifies the manner in which a particular, definite term
is to be chosen within that range; the extent to which a
sentence may deviate fromthat range; and the circunstances
under which a deviation fromthe presunptive range nay occur.
Under limted circunstances, a felon my be sentenced to as
little as half the mnimumtermin the presunptive range, but
under no circunstances does section 401 authorize sentencing to
nore than tw ce the maxi mumterm of the presunptive range.
§ 18-1.3-401(1)(a)(V) & (VI), C.R S (2006).

Much like the formul ae of section 18-1.3-1004(1) for sex
of fender sentencing, section 18-1.3-401 also identifies
particul ar aggravating circunstances, the presence of which wll
truncate the full sentencing range, requiring a sentence of at
| east the mninmum or in sone cases the m dpoint, of the
presunptive range. See § 18-1.3-401(8) & (9). While the
| egi slature has typically included the words, “but not nore than
tw ce the maxi mnumterm authori zed in the presunptive range,” to
enphasi ze that its nodification of the | ower end of the
sentencing range has no effect on its upper limts, this is not
al ways the case. Despite indisputably intending to maintain the
upper limtations of the general sentencing schene, the
| egislature has, with regard to sone crines other than sex

of fenses, left these limtations to be inferred fromits

14



specific reference to the presunptive sentencing schene of
section 18-1.3-401. See, e.g., 8 18-6.5-103(4), C R S. (2006)
(“If the offender is convicted of robbery of an at-risk adult or
an at-risk juvenile, the court shall sentence the defendant to
the departnent of corrections for at |east the presunptive
sentence under 18-1.3-401(1).7); 8§ 18-1.3-401(1)(b)(I1l)
(“[ E] xcept that any person who has been tw ce convicted of a
felony . . . shall be sentenced to at |east the m ni num sentence
specified in [the presunptive ranges of 18-1.3-401(1)(a)(V)(A)]
and may receive a fine in addition to said sentence.”); 8 18-
1.3-401 (LD (a)(I'11)Y(E) (“[A] person who has been tw ce convicted
of a felony . . . shall be sentenced to at | east the m ni mum
sentence specified [in the presunptive ranges of 18-1. 3-
401(1)(a) (V) (A)] and may receive a fine in addition to said
sentence.”).

Wiile it would be extraordi nary, under any circunstances,
to understand words |limting the court’s discretion at the | ower
end of the sentencing range to inplicitly elimnate all other
sentencing constraints, there is particular reason to believe
this was not intended of sex offender sentencing. Testifying
before the House Judiciary Conmttee, Representative Norma
Anderson, the Act’s sponsor, enphasized three separate tines
that the Act was not intended to change the sentencing

gui delines already in place under Colorado law. Hearing on H. B
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98- 1156 Before the House Judiciary Coonmittee, 61st Legis. 2nd

Reg. Sess. (Jan. 27, 1998). Responding to questions from her
fell ow house nenbers, Representative Anderson repeatedly assured
the commttee that the Lifetine Supervision of Sex O fenders Act
woul d sinply change a court’s ability to nonitor sex offenders
by subjecting themto lifetine supervision in the form of
probation and parole. [|d. Wile by no neans conclusive, the
testinony of a bill’s sponsor concerning its purpose and
anticipated effect can be powerful evidence of |egislative

intent. See, e.g., Blaine v. Mffat County Sch. Dist. Re No. 1

748 P.2d 1280, 1290 (Col o. 1998); People v. Wnters, 765 P.2d

1010, 1013 (Col 0. 1988).

As a result of these strong indications of not only what
the legislature intended but, as inportantly, what it did not
i ntend, the anbi guous | anguage of section 18-1.3-1004(1)(a) mnust
be construed to require an indeterm nate sentence for the class
two, three, and four felony sex offenses to which it applies,
consi sting of an upper termof the sex offender’s natural life
and a lower termof a definite nunber of years, not |ess than
the m ni mum nor nore than tw ce the maxi nrum of the presunptive
range authorized for the class of felony of which the defendant
stands convicted. As with other class two, three, and four
felonies, the sentencing court nust consider the existence of

aggravating and mtigating circunstances surroundi ng the of fense
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and the offender in choosing a particular termwthin the
presunptive range. Although the Act expressly forbids a
sentence with a lower termthat is |less than the m ni num of the
presunptive range, it does not preclude the |lower termof the
def endant’ s i ndeterm nate sentence from exceedi ng the
presunptive range as the result of extraordinary aggravating
circumstances. See 8§ 18-1.3-401(6). Subject to the express
prohi bition of section 1004(1)(a) agai nst sentencing bel ow the
presunptive range, however, the lower termof a sex offender’s
i ndeterm nate sentence nust be fixed according to the provisions
of the determ nate sentencing schene of section 18-1.3-401.

I V.

In addition to the |ower termof the indetermnate
sentence, the defendant chal |l enged the sentencing court’s
consideration of certain testinony as a violation of his
constitutional right to due process of law. At the sentencing
hearing, the district court entertained testinony fromfamly
menbers of other children claimng to have been nol ested by the
defendant. It did not, however, nmake any finding with regard to
these other incidents or expressly rely on themin inposing its
sent ence.

Wthin the range of sentences permtted by statute for a
def endant’ s conviction, the discretion of courts to choose any

particul ar sentence is, and has al ways been, extrenely broad.
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See People v. Newran, 91 P.3d 369, 371 (Colo. 2004). In

i nposi ng a sentence within that range, a court may consider not
only the conduct with which the offender was expressly charged,
but al so unrelated crimnal conduct and even aspects of his life

that go beyond antisocial conduct. 1d.; see also WIlians v.

New York, 337 U. S. 241 (1949) (upholding “real offense”
sentencing, in which all possible information concerning the
defendant's |life and characteristics is relevant).

Beyond the range of information considered relevant to the
exercise of a court’s sentencing discretion, the kind and
quality of information that may be considered in sentencing
within the range statutorily prescribed for the defendant’s
particular conviction is simlarly broad. Newran, 91 P.3d at

372; see also WIllians, 337 U S. at 251. Unl ess the sentence

chosen by the court exceeds the statutory maxi mum for the
defendant’s conviction, and is therefore contingent upon the

exi stence of sonme additional fact, sentencing is a matter of
judicial discretion, which need not be predicated exclusively
upon evi dence that would be adm ssible at trial. Wile specific
reliance upon basic assunptions about other convictions that
turn out to be materially untrue have been di sapproved, Newnan,

91 P.3d at 372; see, e.g., United States v. Tucker, 404 U S. 443

(1972); Townsend v. Burke, 334 U S. 736 (1948), and while

def endants are entitled, as with the el enents of an offense

18



t hensel ves, to a jury determ nation of any fact required for

sentenci ng beyond the statutory maxi num Lopez v. People, 113

P.3d 713, 720 (Col o. 2005), sentencing within the range
statutorily authorized upon conviction alone is subject to
review only for an abuse of discretion.

Al though the lower termof a sex offender’s sentence is a
key determ nant of his eligibility to be considered for parole,
it does not represent the statutory maxi num sentence for his
of fense. Because all convictions to which the Lifetine
Supervi sion of Sex Ofenders Act applies nust include a maxi num
sentence equal to the remainder of the offender’s natural |ife,
the lower termof the sex offender’s indeterm nate sentence,
whet her or not it is beyond the presunptive range for the
of fender’s particular class of felony, cannot constitutionally
entitle himto a jury determ nation of sentencing factors. See

State v. Carke, 134 P.3d 188 (Wash. 2006); People v. Drohan,

715 N.W2d 778, 792 (Mch. 2006); State v. Abdul | ah, 878 A 2d

746 (N.J. 2005); State v. Stover, 104 P.3d 969 (1daho 2005);

State v. Rivera, 102 P.3d 1044 (Haw. 2004); Commonweal th v.

Smth, 863 A 2d 1172 (Pa. Super. 2004). C. Blakely v.

Washi ngton, 542 U. S. 296 (2004); Lopez, 113 P.3d 713. It is
therefore not inappropriate for a sentencing court to consider

any relevant information, including allegations of abuse
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concerni ng uncharged victins, in determning where to fix the
lower termof a sex offender indeterm nate sentence.
V.

Because the mnimumtermof the indeterm nate sentence
inposed in this case exceeded twi ce the presunptive sentence for
a class four felony, the sentence was illegal. The judgnent of
the court of appeals is therefore reversed and the case is
remanded with directions to return it for resentencing

consistent wth this opinion.
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