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| NTRODUCTI ON

We review the court of appeals’ decision in People v.
Roberts, 114 P.3d 75 (Col 0. App. 2005), which affirned an award
of restitution inposed on Carolyn Ersila Roberts after she pled
guilty to theft froman at-risk adult. The court of appeals
held that the trial court did not abuse its discretion or exceed
its statutory authority when it included both pre-judgnent
interest of eight percent and post-judgnent interest of twelve
percent in Roberts’s restitution order.

We affirmthe judgnent of the court of appeals and hold
that Col orado’s sentencing and crimnal restitution statutes
require trial courts to include pre-judgnent interest in orders
of restitution as a condition of probation to conpensate fully
victinms for |oss of use of noney fromthe tinme the noney is
stolen to the tinme a restitution award is entered. Because
post-judgnent interest on the restitution anount awarded has the
statutory purpose to encourage speedy paynent of the restitution
order, which is different fromthe purpose of pre-judgnent
interest, a trial court must inpose both pre-judgnent interest
and post-judgnent interest in probationary restitution orders.

FACTS AND PROCEEDI NGS BELOW
While working as a caregiver to an elderly client, Roberts

recei ved el even personal checks fromthat client totaling over



si x thousand dollars. Although Roberts clainmed that these
checks were to reinburse her for noney she spent purchasing
medi cations and supplies for her client, she could not produce
recei pts for these purchases. Roberts was charged with theft
froman at-risk adult. After she pled guilty, the court
sentenced her to five years of probation and ordered her to pay
restitution.

The court cal cul ated the anmpbunt of restitution by totaling
t he amount of noney Roberts stole fromher client plus interest
of eight percent conpounded annually fromthe date of the thefts
to the date of the restitution order. Thus, the court ordered
Roberts to pay $6645.86 in stolen noney plus pre-judgnment
interest of $2139.31, for a “grand total” of $8785.17. As
requi red by Colorado’ s restitution statute, the court al so
i nposed an annual post-judgnent interest rate of twelve percent
on the judgnent until Roberts paid the judgnent anount in full.

Roberts appealed the restitution order to the court of
appeal s, arguing that the trial court erred when it ordered her
to pay pre-judgnent interest of eight percent. Specifically,
Roberts argued that the portion of the trial court’s restitution
order that included the eight percent pre-judgnment interest
exceeded that court’s sentencing authority because the crim nal
restitution statute provides only for post-judgnment interest.

The court of appeals affirned the trial court’s restitution
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order, reasoning that a trial court has broad discretion in
setting the anount of restitution, that one purpose of
restitution is to conpensate the victimfor |oss of use of

nmoney, and that the restitution statute nust be read |liberally
to make the victi mwhole. Roberts, 114 P.3d 75. That court
held that the trial court did not abuse its discretion or exceed
its statutory sentencing authority when it inposed pre-judgnment
interest of eight percent conpounded annually in the restitution
award. 1d.

Roberts sought certiorari review, arguing that the trial
court exceeded its statutory authority by ordering her to pay
pre-judgnment interest -- that is, interest on the anount she
stole fromthe date of the offense to the date of the
restitution order -- at the rate of eight percent conpounded
annual | y.?

Roberts argues first that Colorado’ s restitution statute
does not explicitly permt pre-judgnent interest and second that
the provision of the restitution statute requiring post-judgnment

i nterest precludes pre-judgnent interest.

! The question upon which we granted certiorari is:

Whet her the court erred in including an award of
prej udgnent interest as well as an award of post-
interest inits restitution order.

4



ANALYSI S
A. Colorado’'s Restitution Statute Requires Trial Courts to
| npose Pre-Judgnent Interest in a Restitution Order to
Conpensate the Victimfor Loss of Use of Money.

W first address Roberts’s argunent that including pre-
judgnent interest in a restitution order is prohibited because
Col orado’s restitution statute does not explicitly permt pre-
judgnent interest. Roberts argues that had the General Assenbly
intended to permt pre-judgnent interest, it would have
explicitly provided for it in the statute.

Restitution in crimnal cases is part of a trial court’s
sentencing function. See 8§ 18-1.3-603, C. R S. (2005). A

sentence which is beyond the statutory authority of the court is

illegal. People v. District Court, 673 P.2d 991, 995 (Col o.

1983).2 To address Roberts’s argument that the trial court
exceeded its statutory authority, we nust determ ne the intent
of the General Assenbly beginning with the plain | anguage of

Col orado’s restitution statute. Spahnmer v. GQullette, 113 P.3d

158, 162 (Col o. 2005); see also § 2-4-101, C R S. (2005).
Col orado’ s sentencing statute requires “[a]s a condition of

every sentence to probation, [trial courts] shall order that the

2 Generally, the anmount of a restitution award is a matter for
the trial court to determne factually. But whether the trial
court may award pre-judgnent interest on the anount of
restitution determned by that court is an issue of whether the
pre-judgnment interest is authorized by statute.
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def endant make full restitution pursuant to” Colorado’ s

restitution statute. § 18-1.3-205, C. R S. (2005)(enphasis
added). Colorado’ s restitution statute enphasizes restitution
as a crucial element of sentencing. See 8§ 18-1.3-601 to 603
C.R'S. (2005).® The General Assenbly recognized the val ue of
restitution as a “deterrent to future crimnality,” as a
“mechani smfor the rehabilitation of offenders,” and as
conpensation for the “suffering and hardshi p” of victins and
their famlies. § 18-1.3-601, CR S. (2005). As a condition of
probation, trial courts must order restitution to conpensate
victinms for “any pecuniary |loss suffered by a victim” including

the “l oss of use of noney,” and “other |osses or injuries

proxi mately caused by an offender's conduct and that can be

reasonabl y cal cul ated and reconpensed in noney”:

"Restitution" neans any pecuniary |oss suffered by a
victim and includes but is not limted to all out-of-
pocket expenses, interest, |oss of use of nopney,
anticipated future expenses, rewards paid by victins,
noney advanced by | aw enforcenent agenci es, noney
advanced by a governnental agency for a service

ani mal, adj ustnent expenses, and other |osses or
injuries proxi mtely caused by an offender's conduct
and that can be reasonably cal cul ated and reconpensed
in noney. "Restitution"” does not include damages for
physi cal or nental pain and suffering, |oss of
consortium |oss of enjoynent of life, loss of future
earni ngs, or punitive damages.

3 At the tine of the restitution order, July 2002, the
restitution statute was | ocated at section 16-18.5-101, et seq.
See note 5, infra.



§ 18-1.3-602(3)(a), C.RS. (2005) (enphasis added); see § 18-
1.3-205, C.R'S. (2005).

The plain | anguage of this statute, when read with
Col orado’ s sentencing statute’s requirenent that trial courts
include “full restitution” as a condition of probation, requires
trial courts to include pre-judgnent interest in probationary
restitution orders because it includes in the definition of
restitution “any pecuniary |loss suffered by a victim” including
“l oss of use of nobney.” § 18-1.3-602(3)(a), CRS. (2005). The
term*®“loss of use of noney” neans not only the anmount of noney
stolen, but also the value of the use of the noney stolen from
the victimfromthe date the noney was stolen to the date of the
restitution award. Interest is defined as “[t]he percentage
that a borrower of noney nust pay to the lender in return for

the use of the noney.” Black’s Law Dictionary, Seventh Ed., 818

(1999) (enphasis added). Hence, interest represents the proper
measure of the value of the use of the noney the victim]lost
because the defendant deprived the victimof the use of her
money. In addition to conpensating victinms for the anmount of
nmoney stolen, trial courts must therefore include interest in a
probationary restitution order to conpensate the victimfor the
“l oss of use” of stolen noney fromthe date of the thefts to the
date of the judgnent because this represents the period of tine

during which the victimlacked the use of her stolen noney.
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In addition, a review of the history of the sentencing and
restitution statutes supports our interpretation of the term
“l oss of use of noney.” An earlier version of the sentencing
statute required restitution as conpensation only for “actual
pecuni ary damages” and did not include the term*“loss of use of
noney” :

As a condition of every sentence to probation, the

court shall provide that the defendant make

restitution to the victimof his conduct . . . for the

actual damages which were sustained. . . . The anount

of restitution shall be equal to the actual pecuniary
damages sustained by the victim

8§ 16-11-204.5, 8(A) C R S. (1986) (enphasis added).

In Val enzuela v. People, we interpreted this forner statute

in a case involving fraudulently obtained food stanps to hold
that the trial court properly included interest of eight percent
in the restitution order fromthe date the funds were

fraudul ently obtained to the date of repaynment. 893 P.2d 97
(Colo. 1995). W reasoned that “[aJwarding interest is
conpensation for actual, pecuniary danage suffered by the victim
incidental to the defendant’s crinme of fraudul ently obtaining

funds because the victimloses the use of the noney involved,”

and that “[i]nterest is awarded as restitution to conpensate the

victimfor such a loss of use.” Id. at 99-100 (enphasis added).

We concl uded that “because [the defendant] wongfully deprived

the [victin] of the funds, the statutory law [the restitution



section of the former sentencing statute] requires that she

repay the amount, including interest, to conpensate the [victin]

for the loss of the use of the funds.” |d. (enphasis added).

Therefore, Val enzuela held that when a trial court inposes

restitution as a condition of probation, the former statute
required trial courts to include pre-judgnment interest as part
of the restitution amount to conpensate the victimfor |oss of
use of noney.

In 2000, the Ceneral Assenbly rel ocated and anended the
crimnal restitution requirenents and added, anong ot her terns,
“l oss of use of noney” to the definition of restitution. § 16-
18.5-102(3)(a), C.R'S. (2000).% This anmendnent to the statute

reflects our holding in Val enzuel a that interest nust be charged

fromthe date of the theft. Thus, when the General Assenbly
added “l oss of use of nobney” to the restitution statute, it

codi fied our holding in Val enzuela that when a trial court

i nposes restitution as a condition of probation, pre-judgnment

* This statute, relocated again in 2002, anended again in 2003
and again in 2004, remained substantially the same on the date
of Roberts’ restitution order and remains substantially the sanme
today. See 18-1.3-602(3)(a), C R S. (2005).

We note that although the General Assenbly al so added the term
“interest” to the restitution statute, we do not address the
meani ng or | egislative purpose of this term
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interest must be included as part of the restitution award to
conpensate victins for |oss of use of noney.°®

Despite the General Assenbly’ s addition of “loss of use of
nmoney” to the definition of restitution, Roberts argues that
Val enzuel a differs fromthe present case. She argues that that
case involved fraud in obtaining public assistance funds and
that we based our holding on the public assistance statute which
requi res ei ght percent pre-judgnent interest, rather than on the
crimnal restitution statute.

Al t hough Roberts correctly notes Val enzuela' s reference to

the public assistance and civil restitution statutes, we

di sagree with her argunent. Val enzuel a held, independent of the

public assistance statute and the civil restitution statute,
that the restitution requirenent in the former version of the
sentencing statute required trial courts to include pre-judgnent
interest in restitution awards to conpensate victinms for |oss of

use of noney:

> W note that Val enzuel a did not distinguish between pre- and
post -judgnent interest. Rather, Val enzuela held that interest
was required fromthe date of the theft to the date of

repaynent. \Wien the CGeneral Assenbly added both “loss of use of
nmoney” and a specific rate of post-judgnent interest to the
restitution statute, this divided restitutionary interest into
pre- and post-judgnent interest. Post-judgnent interest nust be
assessed at a rate of twelve percent, and trial courts have
discretion to determ ne what rate of pre-judgnent interest to

i npose. See sections B and C, infra.
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[ B] ecause [the defendant] wongfully deprived the

[victinm of the funds, the statutory |aw requires that

she repay the anmount, including interest, to

conpensate the [victin] for the |oss of the use of the

f unds.
Val enzuel a, 893 P.2d at 100. Because that case invol ved fraud
in public assistance funds, we noted that the public assistance
statute supported our holding. Id. (citing 8§ 26-2-128(1), 11B
C RS (1989) (requiring “interest shall be charged . . . at the
legal rate . . . fromthe date the [defendant] obtai ned such sum
to the date such sumis recovered”)). Thus, we held that
al though the victimpursued crimnal restitution rather than
civil restitution, the civil restitution statute was

“instructive for purposes of determining restitutionary

damages.” Val enzuela, 893 P.2d at 100.

Based upon the plain | anguage of Col orado’s sentencing and
restitution statutes, the requirenment that we construe the
restitution statute liberally to nmake the victimwhole, and on

our holding in Val enzuela, later codified by the General

Assenbly, that actual pecuniary damages include | oss of use of
nmoney, we hold that the trial court properly included pre-
judgnent interest in Roberts’ s restitution order.
B. The Statutory Requirement of Twel ve Percent Post-
Judgnent I nterest Does not Preclude Inposition of Pre-
Judgnent | nterest

We turn next to Roberts’s argument that the trial court

i nposed restitution beyond its sentencing authority because
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i nposi ng pre-judgnment interest violates the section of the
restitution statute that requires post-judgnent interest. See

Hol liday v. Bestop, Inc., 23 P.3d 700, 706 n.5 (Col o. 2001)

(recogni zing the rule of statutory construction “expressi o unius

est exclusio alterius,” the expression of one thing inplies the

exclusion of the other). Roberts argues that because the
restitution statute explicitly requires post-judgnent interest
but does not nmention pre-judgnent interest, the post-judgnent
i nterest | anguage precludes inposition of pre-judgnment interest
and that twel ve percent post-judgnent interest represents the
legal Iimt on the interest a court nay inpose.

As discussed earlier, Colorado’' s restitution statute
requires trial courts to inpose pre-judgnent interest when it
i nposes restitution as a condition of probation to conpensate
the victimfor |loss of use of noney. |In contrast, the statute
differentiates post-judgnment interest from pre-judgnent interest
by requiring in a separate section the trial court to inpose

post -judgnent interest in addition to the restitution anount.

See § 18-1.3-603(4), C.RS. (2005). The statute states that

“[alny order for restitution . . . shall also be deened to order

that . . . the defendant owes interest fromthe date of the

entry of the order at the rate of twelve percent per annum” 8§
18-1.3-603(4)(b)(1), CRS. (2005) (enphasis added). The word

“also” inplies that in addition to the restitution anount, the
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def endant al so nust pay post-judgnment interest until she pays

the order in full. Thus, pre- and post-judgnent interest are
required by distinct subsections of the statute. The statute,
when viewed in its entirety, requires pre-judgnment interest as
part of the restitution anount to conpensate fully the victim
and it also requires post-judgnent interest for as long as the
victimhas not been paid in full. Nothing in the post-judgnent
i nterest provision precludes inposing pre-judgnent interest or
contradicts our holding that a trial court nust inpose pre-
judgment interest to conpensate a victimfor |oss of use of
noney.

We note that post-judgnent interest addresses different
policy goals than pre-judgnent interest. The statute “ensure[s]
full restitution for victinse of crine in the nost expeditious
manner.” 8§ 18-1.3-601(g)(l), CRS. (2005). Wile trial courts
must i npose pre-judgnment interest as part of the probationary
restitution anount to ensure full restitution for victins, they
must add post-judgnent interest to all restitution orders, not
to conpensate for actual pecuniary | osses as a conponent of the
restitution anount, but to encourage expeditious paynent of the
restitution order. The anobunt of post-judgnent interest owed
wi || depend on how quickly the defendant pays the restitution
order. Defendants can avoi d post-judgnent interest altogether

by imedi ately paying the restitution anount.
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The |l egislative history of the restitution statute supports
our conclusion that the purpose of post-judgnent interest is to
encour age speedy repaynent. In 1999, the CGeneral Assenbly
appoi nted a commission to review Colorado’s crimnal restitution

requirenments. Study of Crimnal Restitution in Col orado, Report

to the Col orado General Assenbly, Col orado Legi sl ative Counci

Research Publication No. 467, Novenber 1999, page 1. This
conmi ssion recogni zed that under the previous restitution
regime, victinms had difficulty knowi ng how to collect their
restitution, often had to face their offender again in civil
court, and often incurred additional costs during the collection
process. 1d. at 55. |In response to the conm ssion’s findings,
the General Assenbly anmended the restitution statute to better
provide for efficient paynent of restitution orders.

The post-judgnment interest subsection appears to have been
added as part of the CGeneral Assenbly’'s response to the 1999
conmi ssion report to encourage efficient paynment of restitution
awards. The other requirenents of this subsection share this
goal. This subsection states that an order for restitution
constitutes “a final civil judgment” that “remain[s] in force
until the restitution is paid in full.” § 18-1.3-603(4)(a),

C. RS (2005). This allows a victimto collect her restitution
award wi thout the tinme and expense necessary to file an

additional civil action. In addition to the anbunt of the
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award, a defendant is also liable for fees incurred in

collecting the award and this section inposes a lien on a

def endant’ s personal property to assist the victimin collecting
the award.® § 18-1.3-603(4)(c), C.R S. (2005). Accordi ngly, we
conclude that the General Assenbly added the twel ve percent
post -j udgnment interest provision to advance the statutory

purpose of “full restitution for victinms of crime in the nost

expeditious manner.” § 18-1.3-601(g)(l), C R S. (2005)

(enphasi s added).

Because the restitution statute provides for post-judgnent
interest in a section with a different purpose (speedy repaynent
of restitution) than the sections concerning pre-judgnment
interest (full conpensation for the |oss of noney and its use),
articulation of post-judgnent interest in the statute in no way
excl udes the mandate of the sentencing statute, the restitution

statute, and Val enzuela, that trial courts nust include pre-

judgnent interest as part of a probationary restitution order to

conpensate fully victins for |oss of use of noney.

® This section also attenpts to establish restitution as an
exception to federal bankruptcy law. § 18-1.3-603(4)(d), CRS.
(2005). Al t hough this provision has been preenpted by a
federal bankruptcy court decision, this attenpt further
denonstrates the extent to which the General Assenbly went in
paragraph (4) to ensure full repaynent of restitution awards.

In re McNabb, 287 B.R 820 (Bankr. D. Colo. 2003).
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C. The Trial Court has the Discretion to Set the Rate of
Pre-judgnment Interest

Havi ng determ ned that the trial court properly included
pre-judgnment interest as part of Roberts’s restitution order, we
address the trial court’s decision to set the rate at eight
per cent .

The restitution statute does not require any specific pre-
judgnent interest rate as it does for post-judgnent interest
(twel ve percent), pursuant to section 18-1.3-603(4)(b)(l),

C. RS (2005). Restitutionin acrimnal case is part of the
sentencing process. See 8§ 18-1.3- 603, C.R S (2005). Trial
courts nust determne facts necessary to determ ne the anount
stolen fromthe victimas well as the appropriate pre-judgnent
interest rate to nmake the victimwhole. Absent a clearly
erroneous finding of fact, we will not interfere with a trial
court’s decision on these issues.

Here, we note that the civil interest rate of eight
percent, while not controlling, appears reasonable and
appropriate under the circunstances. Hence, we find no error.

D. Roberts’s M scel | aneous Argunents

Finally, we do not address the issue argued by both parties
of whether the victimis a judgnent creditor pursuant to

Col orado’s codification of the Uni form Consuner Credit Code
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because we hold that the sentencing and restitution statutes
requi re awards of probationary restitution to include pre-
judgnent interest to conpensate victins for | oss of use of
money. See 8§ 5-1-101 to 5-13-105, C.R'S. (2005).°
CONCLUSI ON
For the reasons stated above, we affirmthe judgnment of the

court of appeals.

" Roberts cites two additional cases to support her argunent that
the trial court abused its discretion by including pre-judgnent
interest in her restitution order, People v. Acosta and Peopl e
v. Garcia. 860 P.2d 1376 (Colo. App. 1993) cert. denied Cct.

25, 1993; 55 P.3d 243 (Col o. App. 2002). W overrule Acosta
because it was deci ded before the General Assenbly anended the
restitution statute to require both pre-judgnment interest and
post -judgnent interest in probationary restitution awards.
Garcia does not address the propriety of pre-judgnent interest
and does not conflict wth our holding in the present case.
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