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No. O05SA52, Public Service Conmpany of Colorado v. Meadow I sl and
Ditch Company No. 2 — Contract Water Rights — Change in Water
Right — Plan for Augnentation — Change in Diversion Point

In an appeal and a cross-appeal fromthe water court, the
Col orado Suprene Court considers the scope of water rights
governed by two interrelated contracts. On appeal, the Court
interprets a contractual grant to use an adjudi cated water right
to determ ne whether the consunmer may change the use of the
water. The Court concludes that the rights represented by
contract are not water rights with a statutory right to change
use. The contract at issue here does not specifically grant the
right to change the use of the subject water. Instead, it is
silent on this point. Because the contractually-delivered water
rights are “far different” than a water right acquired by
original appropriation, diversion, and application to beneficial
use, the Court declines to interpret the silence as granting the
right to change the use of the water. Thus, it holds the hol der

of the contractually-delivered water right may not change its

use wi thout the consent of its hol der.
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On cross-appeal, the Court considers a contractual
restriction on an adjudicated water right to determ ne whet her
the hol der nay operate a plan for augnentation w thout violating
the contractual prohibition on changing the point of diversion
of the subject water. The court concludes the plan for
augnent ati on does not involve changing the diversion points for
the subject water. Rather, the subject water replaces the water
diverted at upstreamwells. Thus, the Court holds that the plan
for augnentation does not violate the contract’s terns
prohi biting a change in the point of diversion for the subject

wat er .
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Appl i cant - Appel | ant, Public Service Conpany of Col orado
(“PSCo”), appeals a Pre-Trial Oder by the District Court for
Water Division No. 1 (“water court”), in which the water court
concl uded PSCo coul d not change the use of contractually-
delivered water interests wthout the consent of the
appropriative ower, Meadow Island Ditch Conpany No. 2 (“Meadow
| sland”). Qpposers-Appel |l ees, Meadow I sl and Ditch Conpany No.
2; Magness Land Hol ding LLC, Magness Platteville, LLC
Kplatteville, LLC, Dearal Beddo; and the Cty and County of
Denver, and Appellee, Division Engineer for Water Division No.

1, Janmes Hall, cross-appeal the water court’s Post-Trial Oders
concl uding that PSCo’s plan for augnentation did not include a
contractual |l y-prohi bited change in point of diversion. W
affirmthe water court’s order holding that PSCo nay not change
the use of the excess water under the controlling contracts. W
also affirmthe water court’s judgnent approving PSCo's plan for
augnentation on the basis that the contracts do not prohibit
PSCo fromusing its decreed water to augnent out-of-priority
di ver si ons.

| . Facts and Proceedi ngs

PSCo applied for a change of water rights and approval of a
pl an for augnentation on July 31, 2002. PSCo’'s application
i nvol ves water rights associated with its ownership of 18.5 of

t he 40 out standi ng shares, or 46.25 percent, in the Beeman Ditch



and MI1ling Conpany (“Beenman”). Beeman's relevant rights, in
turn, derive fromits interests in Meadow |Island’s water rights.

As a result, PSCo's relevant water rights derive fromits
relationship with and between Beeman and Meadow | sl and. Under a
1905 decree, Meadow |Island shares a head-gate with Beenan on the
South Platte R ver, where both divert their respective water
rights. Water diverted fromthe river flows through a shared
ditch for approximately 250 feet, where a concrete divider
all ocates water to Meadow |sland and Beeman. Meadow | sl and owns
two water rights that total 66.16 cubic feet per second
(“c.f.s.”). Its nost senior right is Priority No. 12 in the
anmount of 57.83 c.f.s., wth a priority date of May 3, 1866, for
irrigation purposes. Meadow Island also owns Priority No. 41 in
the amount of 8.33 c.f.s., with a priority date of April 10,
1876, for irrigation purposes.

Meadow | sl and’ s decreed water rights are subject to the
terms set forth in two 1925 contracts. |In 1925, a dispute arose
bet ween Meadow | sl and and Consolidated Ditches Conpany of
District No. 2 (“Consolidated Ditches”), an organization
representing nunerous irrigation ditches including the Beeman
Ditch, regarding the distribution of water between Meadow I sl and
and Beeman. On May 18, 1925, Consolidated Ditches, inits
i ndi vidual capacity and on behalf of its nmenbers, entered into

an agreenent to settle the dispute (the “Consol i dated/ Meadow



| sl and Agreenent”). The Consol i dat ed/ Meadow | sl and Agr eenent
[imts Meadow Island’ s draft of water under its decrees to 40
c.f.s. and prohibits changing the point of diversion for Meadow
| sl and wat er:

NOW THEREFORE, | N CONSI DERATI ON OF THE PREM SES and
to settle such disputed questions and to avoid
l[itigation between the parties hereto, it is nutually
agreed as foll ows:

1. [Meadow Island] will not, as agai nst
[ Consol i dated Ditches], or by ditches represented by
it, claimor directly or indirectly divert fromsaid
Platte River or fromany of its tributaries, either by
itself for by, through or at the instance of any of
its stockholders or users, water in excess of forty
(40) cubic feet per second, upon, under or by virtue
of all or any of its said decreed priorities for any
use or purpose whatsoever, when water is demanded by
any of the ditches represented by [ Consoli dated
Ditches] on any of their priorities Junior to priority
No. 18, nor shall any of said forty (40) second feet
of said decreed priorities so diverted by said [ Meadow
| sl and] be used upon any | and except such as may be
irrigated by water diverted at said head-gate under
the ditches of this tine constructed and used, and it
will not draw, or cause to be drawn, water from said
river or its tributaries under its said decreed
priorities, except at its present head-gate on said
river. :
Thi s agreenent shall not in any manner or form be
construed as authorizing the delivery of water to said
[ Meadow Island], to the anpbunt of forty (40) cubic
feet per second, or any |ess anount, upon said
decrees, except as it nmay be entitled to draw it from
said river under its said priority No. 12, nor to in
any way interfere wwth or abridge Senior priorities to
water; the intention being to limt its maxi mum
draughts fromthe river under its decreed priorities
aforesaid, to forty (40) cubic feet per second, and to
[imt its right to call for water under all priorities
decreed to it, to an anobunt not in excess of forty
(40) cubic feet per second as agai nst [Consolidated
Ditches] and the priorities Junior to said priority
No. 12, of all the ditches it represents.




It is not intended by this agreenent that said
[ Meadow | sl and] shall, or does hereby abandon to the
streamgenerally any of its water or decreed
priorities, or any part thereof, but is intended to
limt its draft of water fromthe river under and upon
its said priorities and the decree to which reference
is above made, to said forty (40) cubic feet per
second as against the ditches, and water rights and
priorities Junior to said priority No. 12 of the
ditches represented by [Consolidated Ditches], and not
ot herw se.

(Enmphasi s added.)

I n June 1925, Meadow | sl and and Beerman entered into an
agreenent and incorporated the terns of the Consolidat ed/ Meadow
| sl and Agreenment (“the Beeman/ Meadow | sl and Agreenent”). The
Beenman/ Meadow | sl and Agreenent specifies that Meadow Island w |
deliver to Beeman water “not required for imedi ate use” by
Meadow | sl and:

TH'S AGREEMENT, made . . . between [ MEADOW | SLAND] ,
owner of Meadow Island No. 2 Ditch, party of the first
part, and [ BEEMAN], party of the second part, both
taking water at a common head-gate fromthe South
Platte River in Water District No. 2, WTNESSETH: that

WHEREAS, the said [ Meadow Island] 2, entered into
agreenent on the eighteenth day of May, A D. 1925,
with [Consolidated Ditches] of Water District No. 2,
all taking water fromthe South Platte R ver in Water
District No. 2, in order to settle a dispute as to the
proper construction and interpretation to be given to
a decree issued by the District Court of Wl d County,
Col orado, on March 29, 1905, as to the anpbunt of water
whi ch [ Meadow | sl and], should be permtted to divert
to its head-gate under said decree and the place of
use thereof as against Ditches represented by the
[ Consolidated Ditches], and

VWHEREAS, [ Meadow Isl and] was conceded the right
to divert fromsaid Platte River or fromany of its
tributaries, either by itself or by, through or at the
i nstances of any of its stockhol ders or users, water




not to exceed forty (40) cubic feet per second, upon,
under or by virtue of any or all of its said decreed
priorities for any use or purpose whatsoever, when

wat er i s demanded by any of the ditches represented by
the [Consolidated Ditches] or any of their priorities
Junior to priority No. 12, nor shall any of said forty
(40) second feet of said decreed priorities so
diverted by said no. 2 [ Meadow I sl and] be used upon
any | and, except such as nay be irrigated by water
diverted at said head-gate under the ditches at this
time constructed and used, and it will not draw, or
cause to be drawn, water fromsaid river or its
tributaries under its said decreed priorities, except
at its present head-gate on said river

NOW THEREFORE, |In Consideration of the Prom ses
and the settlenent of the disputed questions and to
avoid litigation, it is nutually agreed as foll ows:

Bet ween [ Meadow | sl and] and [ Beeman], joint
owners in a conmon head-gate that [ Meadow I sl and]
agrees to let the [Beenman] draw, in addition to their
one ninth (1/9) interests of the water passing through
the joint head-gate, all the water not required for
i mredi ate use by [ Meadow I sl and]

(Enmphasi s added.) The “water not required for imedi ate use by
[ Meadow Island]” is referred to as “excess water”.! Wen Meadow
| sl and does not require its entire diversion for its own
irrigation needs, it diverts the excess water to Beenman until
such time as Meadow | sl and has need of it again.

Toget her, the Consoli dat ed/ Meadow | sl and and the
Beenman/ Meadow | sl and Agreenents (collectively, the “1925

Agreenents”) specify the distribution of Meadow I sl and water

! The parties refer to the “water not required for immedi ate use
by [ Meadow | sl and]” as “excess water.” For conveni ence, we
enpl oy the sanme term nol ogy. However, by enploying the term
“excess water,” we do not inply that Meadow | sl and abandoned
this water prior to contracting. Nor we do suggest that a
contract may appropriately settle an abandonnent cl aim



anong Meadow | sl and, Consolidated Dtches and Beenan. The
Consol i dat ed/ Meadow | sl and Agreenent sets forth the anmount of
wat er Meadow | sl and may divert under its decreed priorities:
Meadow | sl and may not divert water in excess of 40 c.f.s. from
the South Platte River. The Beenan/ Meadow | sl and Agreenent

i ncor porated the Consolidat ed/ Meadow | sl and Agreenent and
settled the distribution of the 40 c.f.s. as between Beeman and
Meadow | sl and: Meadow | sl and permts Beeman to draw all water
not required for Meadow |Island’ s use.

Accordingly, the 1925 Agreenents set forth two rel evant
categories of irrigation rights: the 40 c.f.s. and the excess
water. Likew se, Beeman, and therefore PSCo, has an interest in
two rel evant types of water. First, Beeman owns 12 of the 90
out st andi ng shares of Meadow Island and is thus entitled to
12/90ths of the 40 c.f.s. water typically diverted under Meadow
Island’s rights (the “12/90ths water”). Second, Beeman is
entitled to Meadow | sl and’ s excess water.

PSCo thus has a pro-rata interest in both the excess water
and the 12/90ths water. The parties agree in their briefs to
this court that PSCo’s rights to the excess water are purely
contractual and PSCo has no ownership interest in the excess
water. Hence, PSCo’'s interest in the excess water is a
contractual l y-delivered water right. As a result, PSCo’ s

ability to change its pro-rata interest in water diverted under



water rights owed by Meadow | sl and hinges on the ternms of these
two 1925 Agreenments. In contrast, PSCo’s pro-rata interest in
the 12/90ths water is an adjudi cated water right.

Subj ect to the 1925 Agreenents, PSCo sought “to change the
pl ace and type of use of the subject water rights,” including
its pro-rata entitlenent to excess water as a Beeman sharehol der
and its pro-rata shares of Meadow Island s 12/90ths water. PSCo
proposed to use the consunptive use credits for all industrial
pur poses associated with PSCo’s Fort St. Vrain Plant, which is
| ocated on |l and that has been historically irrigated. PSCo al so
sought to use its pro-rata entitlenent to excess water and the
12/ 90t hs wat er under the Beeman/ Meadow | sl and Agreenent as a
repl acenent source for the augnentation of out-of-priority
di versions and as a substitute supply for a proposed exchange.

In its original application, PSCo sought to change the
poi nts of diversion of the subject water rights, including the
12/ 90t hs Meadow | sl and water, to four new points of diversion
for augnentation purposes: the Goosequill Punp Station and
Pi peline; the Jay Thomas Punp Station and Pi peline; PSCo
| ndustrial Well No. 10; and PSCo Industrial Well No. 11. PSCo
proposed that, in addition to other water rights, its Beenman
Ditch water rights and the Meadow Island Ditch water rights

woul d be used to augnent otherw se out-of-priority depletions.



Meadow | sl and objected to PSCo’s application on the basis
that the ternms of the 1925 Agreenents prohibited the changes
PSCo sought. Prior to trial, PSCo and Meadow Island filed cross
notions regarding PSCo’'s application. First, Meadow Isl and
argued PSCo coul d not change the point of diversion or type and
pl aces of excess water use because PSCo does not own the water
rights under which such water is diverted, but nerely has the
contractual right to receive it. Second, Meadow Island argued
unanbi guous | anguage in the 1925 Agreenents prohibited PSCo’ s
proposed changes in the point of diversion and type and pl aces
of use for the 12/90ths water diverted under the Meadow I sl and
wat er rights.

PSCo argued that, because the 1925 Agreenents did not seek
to prohibit a change in the use of Meadow |Island water, it could
change the use of the excess water. PSCo agreed, however, that
the 1925 Agreenments prohibit a change in the point of diversion
for the 12/90ths water. As a result, in its proposed decree,
PSCo renoved the explicit request to change the point of
di version of PSCo’s Beeman shares (including the excess water).
| nstead, PSCo maintained that all water delivered to PSCo woul d
continue to be diverted through the joint Beeman/ Meadow I sl and
head-gate and delivered to PSCo via the Beeman Ditch. Based on
t hese representati ons, PSCo asked the water court to rule that,

provi ded there was no change in the point of diversion or an
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expansi on of use, PSCo’s use of the excess water for non-
irrigation purposes was not barred by the 1925 Agreenents.

The water court agreed with Meadow I sl and that the 1925
Agreenents were unanbi guous and did not provide PSCo with the
requi red consent to change the type of use of the excess water,
stating:

(a) The terns of [the May 1925 Consol i dat ed/ Meadow

| sl and Agreenment and the June 1925 Beeman/ Meadow

| sl and Agreenent] are unanbi guous; (b) Omership of a
water right or consent of the owner of the right is
required in order to change that right; [and] (c)
PSCo’s rights to use the “excess water” are |imted by
the terns of the agreenents . . . Absent the consent
of Meadow | sl and, PSCo does not have the authority to
change the use of the “excess water”.

(Enmphasi s added.) Consequently, the water court granted Meadow
I sland’s notion on this issue. The water court declined to rule
on whet her PSCo’s plan for augnentation included a
contractual | y-prohi bited change in point of diversion for the
12/ 90t hs water.

The remai ning issues were tried to the water court in a
four-day trial beginning on August 2, 2004. As relevant here,
t hese i ssues were: (1) whether the May 1925 Consol i dat ed/ Meadow
| sl and agreenent prohibited PSCo from changi ng the type of use
of its pro-rata interest in the Beeman's 12/ 90t hs Meadow | sl and
water right fromirrigation to industrial purposes and (2)

whet her PSCo’ s plan for augnentation constituted a change in the

11



point of diversion of its pro rata interest in the Beeman’s
12/ 90t hs share of the Meadow Island priorities.

PSCo i ntroduced evidence extrinsic to the 1925
Consol i dat ed/ Meadow | sl and Agreenent to denonstrate that PSCo
coul d change the use of the 12/90ths water right. The water
court summari zed the extrinsic evidence as follows:

Beeman obtained the right to use its shares of Meadow
| sl and water under the Beeman Ditch in the 1905 Decree
oo By March 17, 1925, . . . Consolidated had
beconme aware of the use of Priority No. 12 water by
the Beeman Ditch and was considering bringing a
| awsuit “agai nst the excess appropriation of Meadow
I sland and an injunction suit enjoining the Beeman
Ditch fromtaking nore than its share of water.”
Negoti ati ons conmenced between Consol i dated and
representatives of the Meadow | sl and and Beeman
Ditches, and on April 14, 1925, the Consoli dated Board
of Directors entered a resolution stating:

THEREFORE, BE | T RESCLVED, That we favor

entering into a contract with [ Meadow

| sl and] whereby said conpany agrees to limt

its diversions of water to forty cubic feet

per second on all of its decreed priorities

wi th the understanding that said water shal

be drawn only through its present head-gate

and used on any | and under the ditches from

sai d head- gate.
Subsequent |y, the Consoli dat ed- Meadow | sl and Agr eenent
was entered on May 18, 1925, and the Beeman- Meadow
| sl and Agreenent was entered during June, 1925.

The water court entered its findings of facts, conclusions of
| aw and decree (the “Decree”), which incorporated the court’s
Post-Trial Order, on January 3, 2005. As to whether PSCo could
change the use of the 12/90ths water, the water court concl uded

t he Consol i dat ed/ Meadow | sl and Agreenment was silent concerning a

12



change of use. The water court further concluded the silence on
this issue created anbiguity because whet her PSCo coul d change
the use of the Meadow Island 12/90ths water was a matter
naturally falling within the terns of the agreenent.
Consequently, the water court considered PSCo’'s extrinsic
evi dence, which it found showed that the purpose of the
Consol i dat ed/ Meadow | sl and Agreenent “was to prevent an
expansi on of use under the Priority No. 12 water beyond the
existing lands irrigated by the Meadow | sl and and Beeman
ditches.” The water court found no extrinsic evidence of an
intent to limt use of the Meadow Island No. 12 to irrigation
purposes. On this basis, the water court concluded PSCo coul d
change the use of its pro rata interest in the 12/90ths water
right.

Concerni ng whet her PSCo’ s proposal constituted a change in
t he point of diversion of water diverted under Meadow Island’s
water rights, the water court concluded PSCo’ s augnentation plan
did not include a change in point of diversion prohibited by the
1925 Consol i dat ed/ Meadow | sl and Agreenent. Hence, the Decree
entered by the water court does not include express approval for
a change in point of diversion.

PSCo appeals the water court’s Pre-Trial Oder prohibiting
a change in the type of use of the excess water. Meadow I sl and

and Qbj ector-Appel |l ees cross-appeal the water court’s Post-Tri al
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Orders concluding PSCo’s plan for augnentation did not include a
contractual | y-prohi bited change in the point of diversion.
1. Analysis

Qur task is two-fold. On appeal, we interpret the
contractual grant to use Meadow | sl and’ s adjudi cated water right
to determ ne whet her PSCo nay change the use of the excess
water. On cross-appeal, we consider the contractual restriction
on PSCo’s adjudicated 12/90ths water right to determ ne whet her
PSCo’ s plan for augnmentation violates a prohibition on changing
the point of diversion for Meadow | sl and water.

A. Appeal

PSCo argues the water court erred in concluding the
Beeman/ Meadow | sl and Agreenent was unanbi guous and did not grant
PSCo the required consent to change the use of the excess water.
Whet her a witten contract is anmbiguous is a question of |aw we

review de novo. Lake Durango Water Co., Inc. v. Pub. UWil. Co.,

67 P.3d 12, 20 (Colo. 2003). A contract is anmbiguous when it is
reasonably susceptible to nore than one neaning. KN Energy,

Inc. v. Geat W Sugar Co., 698 P.2d 769, 777 (Colo. 1985). To

deci de whether a contract is anbiguous, a court may consider
extrinsic evidence regarding the nmeaning of the witten terns,

i ncl udi ng evidence of |ocal usage and of the circunstances
surroundi ng the making of the contract. |1d. The court may not,

however, consider the parties’ extrinsic expressions of intent.
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ld. “Silence does not by itself necessarily create anbiguity as
a matter of law. Silence does create anbiguity, however, when
it involves a matter naturally within the scope of the

contract.” Cheyenne Mn. Sch. Dist. #12 v. Thonpson, 861 P.2d

711, 715 (Colo. 1993) (citing Consol. Bearings Co. v. Ehret-

Krohn Corp., 913 F.2d 1224, 1233 (7th Gr. 1990)).

Here, Beeman's entitlenent to use the excess water derives
froma single provision in the Beeman/ Meadow | sl and Agreenent,
whi ch provides: “[Meadow Island] agrees to |let [Beeman] draw, in
addition to their one ninth (1/9) interests of the water passing

t hrough the joint head-gate, all the water not required for

i mredi ate use by [Meadow Island] . . .” (enphasis added). The

1925 Agreenents do not otherw se reference excess water and do
not specify any perm ssible or prohibited uses of the excess
water. Thus, the 1925 Agreenents do not expressly grant
consuners of the excess water the right to change its use. As a
result, we determ ne whether the absence of |anguage granting a
right to change use nevertheless inplicitly grants a change in
use. On the facts before us, we conclude the Beeman/ Meadow
| sl and Agreenent provides no such grant and consequently
prohi bits consuners from changi ng the use w thout Meadow
| sl and’ s consent.

A water right is acquired by original appropriation,

di version, and application to beneficial use. In re Application
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for Water Rights in RRo G ande County, 53 P.3d 1165, 1168 (Col o.

2002). A decree for an absolute water right identifies the
priority and anount of the water right. “Wter rights are
decreed to structures and points of diversion. Priority,

| ocation of diversion at the source of supply, and anount of
water for application to beneficial uses are the essenti al

el ements of the appropriative water right.” Enpire Lodge

Honeowners’ Ass’'n v. Myer, 39 P.3d 1139, 1148 (Col o. 2001)

(internal citations omtted); see also Trail’s End Ranch, LLC v.

Colo. Div. of Water Res., 91 P.3d 1058, 1061 (Col o. 2004)

(internal citations omtted).
A decreed water right is valuable property, not a nere

revocable privilege. Brighton Ditch Co. v. Gty of Engl ewood,

124 Col o. 366, 373-74, 237 P.2d 116, 120 (1951). As a valuable
property right, it may be used, its use changed, and its point

of diversion relocated. Farnmers H ghline Canal & Reservoir Co.

v. Gty of Golden, 129 Colo. 575, 579, 272 P.2d 629, 631 (1954),

Wi bert v. Rothe Bros., Inc., 200 Colo. 310, 316, 618 P.2d 1367,

1371 (1980). “The right to change the use of a vested water
right is an inportant stick in the bundle of rights constituting

a Col orado water right.” Farnmers Reservoir & Irrigation Co. v.

Cty of Golden, 44 P.3d 241, 245 (Colo. 2002) (citing WIIlians

v. Mdway Prop. Owmers Ass’'n, 938 P.2d 515, 523 (Colo. 1997).
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Col orado | aw di stingui shes between an adj udi cat ed wat er
right and a contractual entitlenent to make use of water. See

G een v. Chaffee Ditch Co., 150 Colo. 91, 98, 371 P.2d 775, 779

(Colo. 1962). The value of an adjudicated water right is such
t hat, absent consent, only the owner of the decreed water right

may change it. Bd. of County Commirs of the County of Arapahoe

v. Upper Qunni son River Water Conservancy Dist., 838 P.2d 840,

855 (Colo. 1992) (“[gnly the owner of a decreed water right has
the requisite legal interest in [a water] decree to obtain a

change of the water right.”) (hereinafter “Upper Gunnison”). In

this regard, we have enphasized that “[a] contrary view woul d
severely underm ne the rights and obligations acquired by
persons granted decrees as the result of water adjudication
proceedings.” |1d.

In contrast, the rights represented by contract are not
water rights with a statutory right to change the use. See

Merrick v. Fort Lyon Canal Co., 621 P.2d 952, 955 (Colo. 1981).

| ndeed, the authority to obtain water rights under contract
“does not include the ability to obtain a change in a water
ri ght owned by another person or entity absent a grant of such

authority . . . by such person or entity.” Upper Gunnison, 838

P.2d at 855-56. Instead, “[a] contract user is, in effect, a
consuner whose rights are determned by the terns of that

contract.” City of Thornton v. Bijou Irrigation Co., 926 P.2d
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1, 60 (Colo. 1996) (citing Chaffee Ditch Co., 150 Colo. at 91,

371 P.2d at 779)).

Thus, contractually-delivered water rights are “far
different” than a water right acquired by original
appropriation, diversion, and application to beneficial use.

Chaffee Ditch Co., 150 Colo. at 91, 371 P.2d at 779. Hence, we

interpret contractual grants to use a decreed water right
narromy to avoid depriving a decreed rights holder of property

that it did not specifically grant for use. See Upper Gunni son,

838 P.2d at 855-56; Merrick, 612 P.2d at 955.

As noted above, the 1925 Agreenments were consequent to a
di spute regarding the distribution of Meadow I sl and’ s water
anong Meadow | sl and, Consolidated Ditches and Beenan. In this
regard, the parties contracted for a plainly stated purpose: to
restrict the amount and pl ace of use of Meadow Island s
di versions under its decreed water rights.? The
Consol i dat ed/ Meadow | sl and Agreenent — and by incorporation the
Beeman/ Meadow | sl and Agreenent — have a single intent: to limt
Meadow I sland’ s diversions to 40 c.f.s. Hence, both 1925

Agreenents restrict Meadow Island’s use of Priority No. 12 by

[imting Meadow Island to diverting only 40 c.f.s. |In addition,
2 As stated in Part |, the 1925 Agreenents specify that the
contract settles “a dispute . . . as to the anount of water

whi ch [ Meadow | sl and] should be permtted to divert to its head-
gate under said decree and the place of use thereof” (enphasis
added) .

18



the 1925 Agreenents |imt Meadow Island s use of the 40 c.f.s.
to land that may be irrigated. Both 1925 Agreenments provide, in

rel evant part:

[ Meadow Island] will not . . . claimor directly or
indirectly divert . . . water in excess of forty (40)
cubic feet per second . . . for any purpose whatsoever

: nor shall any of said forty (40) second feet of
said decreed priorities so diverted by said [ Meadow

| sl and] be used upon any | and except such as may be
irrigated by water diverted at said head-gate

(Enmphasi s added.) The Beeman/ Meadow | sl and Agreenent adds a
single provision regarding the distribution of Meadow Island’s
40 c.f.s.: Meadow I sl and agreed to deliver to Beeman excess
water. No other purpose or intent beyond settling the
di stribution of Meadow Island’s water was stated and the terns
of the 1925 Agreenents suggest no ot her purpose or intent.
Further, PSCo’s interest in the excess water also | acks
several indicia of ownership. For exanple, Meadow Island
clearly retained its ownership of its decreed rights. As noted
above, “[i]t is not intended by this agreenent that said [ Meadow
| sland] shall, or does it hereby abandon to the stream any of
its water or decreed priorities, or any part thereof . . . .7
Thus, the 1925 Agreenents enabl e Meadow | sl and s conti nued
ownership of its decreed water rights and specify the
distribution of that water anong Meadow | sl and, the ditches
represented by Consolidated Ditches, and Beeman. |n addition,

while a decreed right is for a specified anount, see Trail’s End
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Ranch, 91 P.3d at 1061, the excess water to which PSCo is
entitled varies based on the quantity required for inmedi ate use
by Meadow Island. According to Gary Thonpson, PSCo’s water

engi neering expert, the anmobunt has never been quantified and
PSCo did not seek to have it quantified here. |In addition,
PSCo’ s receipt of this water is conditioned on Meadow | sl and’ s
needs. The delivery of water to Beeman, and thus PSCo, occurs
only when Meadow | sl and does not require it for its imredi ate
use. The Beenman/ Meadow | sl and Agreenent does not confer an
absolute right to the delivery of a specified anmount of water at
a specific tine.

That the clear intent of the 1925 Agreenents was to prevent
Meadow | sl and fromdiverting water in excess of 40 c.f.s. does
not conpel the further conclusion urged by PSCo that the 1925
Agreenents therefore permt consuners of the contractually-
delivered water to seek a change of use for the excess water.?3

Because the intent of the 1925 Agreenents was to limt Meadow

> W note that PSCo seeks to introduce extrinsic evidence, which
was introduced at trial regarding a change of use for the

12/ 90t hs water, on the issue of whether PSCo nay change the use
of the excess water. PSCo proposes this extrinsic evidence
denonstrates that the purpose of the 1925 Agreenents was to
prevent an expansion of use by limting Meadow | sland’s drafts
to 40 c.f.s. As nmade clear by the plain | anguage of the 1925
Agreenents thensel ves, extrinsic evidence is unnecessary to
denonstrate this point. Thus, even were we to consider PSCo’s
proposed evi dence on the basis that the contractual silence
created anbiguity, PSCo s evidence would not further illum nate
the i ssue before us.
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Island’s drafts of water, the parties did not bargain regarding
the right to seek a change of use for the excess water because
the di sputed issue resolved by the 1925 Agreenents was the

di stribution of Meadow Island’ s water. Consequently, the 1925

Agreenents contain no | anguage regarding a change of use for the
excess wat er because Meadow |Island did not intend to grant a
change of use.

Accordingly, we decline to interpret the Agreenents
silence as a bargain for a change of use of water right, one of
the nost inportant sticks in the bundle constituting a water
right. A contrary conclusion “wuld severely underm ne the
rights and obligations acquired [under Meadow | sl and’ s decrees]
as a result of water adjudication proceedings.” See Upper
@unni son, 838 P.2d at 855. Allowi ng a change of use for the
excess water w thout the consent of Meadow | sl and woul d enl arge
PSCo’ s consuner benefits beyond those for which it contracted

see Merrick, 621 P.2d at 954, and “would require the court to

make a new and different contract for the parties, which it

cannot do.” Upper Gunnison, 838 P.2d at 855; see also Bijou

Irrigation Co., 926 P.2d at 60.

PSCo nonet hel ess argues that, in light of Colorado’s clear
policy of maxim zation of beneficial use under section 37-92-
102(1)(a), C R S. (2005), silence in a contract regarding

changes to new uses should be construed in favor of allow ng use
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for non-irrigation purposes, provided the change is not contrary
to the contractual purposes and there is no expansion of use.
On the facts before us, we do not agree.

We have previously explained that where, as here, the scope
of a water right is defined by contract, the general provisions
of Col orado water law may still be applicable, but their
application is subject to the terns of the contract. Bijou

Irrigation Co., 926 P.2d at 60. For exanple, in Merrick, 621

P.2d at 955-56, we held that contract provisions controlled over
provi sions of the plan for augnentation statute, section 37-92-

305(3), CRS. (2005). 1In Concerning Application for Water

Ri ghts of Town of Estes Park in Larinmer County v. N Colo. Water

Conservancy Dist., 677 P.2d 320, 326-27 (Colo. 1984), we applied

contract terns rather than statutory provisions in denying a

pl an for augnentation. Finally, in Perdue v. Fort Lyon Canal

Co., 184 Colo. 219, 223, 519 P.2d 954, 956 (1974), we held that,
regardl ess of statutory provisions, an appropriator may by
contract make its priority inferior to another. Thus, the
statutory principle of maxim zation of beneficial use is

i napplicable to the contract before us. Gven the plain and
narrow scope of the 1925 Agreenents, we cannot apply the
principle to create a new contract between the parties. See

Bijou Irrigation Co., 926 P.2d at 60.
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Accordingly, we affirmthe water court’s hol ding that PSCo
coul d not change the use of the excess water w thout the consent
of Meadow | sl and.

B. Cross- Appeal

Meadow | sl and argues PSCo’ s plan for augnentation, which
allows for out-of-priority surface and well diversions
downstream fromthe original South Platte R ver head-gate,

i ncl udes a change in point of diversion prohibited by the

Consol i dat ed/ Meadow | sl and Agreenent. W concl ude the 1925
Agreenments do not prohibit PSCo from augnmenting out-of-priority
di versions with Meadow I sl and water. Hence, we affirmthe water
court’s approval of PSCo’ s plan for augnentation.

Concerni ng diversion points, the 1925 Agreenents provide
that Meadow Island “w il not draw, or cause to be drawn, water

under its said decreed priorities except at its present
head-gate on said river.” The parties agreed that this
contractual restriction prohibits adjudicated hol ders of Meadow
| sl and water from changing the point of diversion fromthe South
Platte River head-gate.

We construe contractual provisions restricting the rights
of an adjudicated right narrowy. An adjudicated right, as
noted above, is a highly-guarded property right. Thus, we

interpret restrictions narromy to avoid depriving its hol der of
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rights it did not clearly, or by necessary inplication, grant
when it agreed to the water use contract.

In Trail’s End Ranch LLC v. Colo. Div. of Water Res., 91

P.3d 1058 (Col o. 2004), this court considered what constitutes a
change in point of diversion. The petitioner, Trail’'s End,
diverted water at its decreed point of diversion, returned it
directly to the stream and “recaptured” and returned the water
further downstream where it could be put to beneficial use. Id.
at 1060. Trail’s End did not, however, adjudicate a change of
water right, quantify historic consunptive use, or add water to
the creek. Id.

To determ ne whether Trail’s End was required to adjudicate
a change of water right for its proposed practice, we explored
the neaning of the terns “diversion” and “natural course.” W
observed that the term “diversion” has a specific neani ng under
section 37-92-103(7), C.R S. (2003), “which includes renoving
water fromits natural course or |ocation by neans of a ditch

or other structure or device.” 1d. at 1061 (quoting 8§ 37-
92-103(7)). We further observed that the term “natural course”
plainly referred “to the path along which the water flows in
nature as distinguished fromits path under artificially induced
conditions.” |d.

Appl yi ng this understandi ng of “diversion” and “natural

course,” we concluded that Trail’s End’ s proposed practice would
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change or add new or supplenental points of diversion. |Id. at

1060. We observed:

[ T here can be no dispute that [Trail’s End] proposed
to divert water from Spruce Creek at its decreed

poi nts of diversion and, before applying that water to
a beneficial use or placing it into a decreed point of
storage, return it by ditches to Spruce Creek, for
subsequent renoval downstream The proposal woul d not
add to the creek any water that was not already there
and would clearly have no effect on the natural course
of the creek. The water subject to downstream renpva
woul d therefore continue to flow along the existing
course of Spruce Creek at the undecreed points
proposed for its renoval, whether or not it were
briefly detoured at an upstream |l ocation by Trail’s
End. Under these circunstances, the proposed
downstream t aki ngs constitute diversions within the
contenpl ation of the statute and cannot benefit from
the priorities of existing water rights wthout a
change of those rights.

Id. at 1062 (enphasis added). Consequently, we concl uded
Trail’s End was required to adjudicate the change in point of
diversion. [|d. at 1063.

Here, PSCo proposes to continue diverting water at the
South Platte River head-gate and to use the 12/90t hs water
further downstreamto augnment out-of-priority diversions.
Specifically, the 12/90ths water PSCo seeks to change w ||
continue to be diverted at its decreed point of diversion for
the Beeman Ditch on the South Platte River. The water wll flow
t hrough the Beeman Ditch and PSCo’s own | ateral ditch, but wll
be put to no beneficial use prior toits return to either the

St. Vrain Creek or the South Platte R ver. Prior to the tine
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the water is returned to the streans, it will be neasured to
quantify the anobunt of water available under that right to
augnent senior rights. The water will then be returned to the
streamto augnent out-of-priority diversions, which will occur
at wells with their own decreed priority dates. Thus, PSCo’ s
pl an for augnentation would continue to deliver the 12/90t hs
wat er through the Meadow | sl and head-gate. The 12/90ths water
will serve as replacenment, or substitute, water to satisfy
rights senior to the junior out-of-priority diversions. This
court has previously explained that the terns “repl acenent
water” and “substitute water,” as used in statutes relating to
out-of-priority diversions of water pursuant to an augnentation
plan, “refer to the water supplied to decreed water rights

hol ders under an exchange or augnentation plan.” Enpire Lodge

Homeowners’ Ass’n v. Myer, 39 P.3d 1139, 1153 (Col o. 2001); see

al so 88 37-92-103(9); 37-92-305(5); 37-80-120(2)-(4), CRS.
(2005). Hence, water supplied under an augnentation plan, as
here, replaces the water that holders of vested rights would
ot herw se receive. Under these circunstances, the substituted
water is not “diverted.” Rather, it is available for use by
hol ders of vested rights.

Here, PSCo proposes to use the 12/90ths water as the
substitute supply to decreed water rights under its augnentation

plan. PSCo’'s plan conplies with the contract because it wll
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continue to divert the 12/90ths Meadow | sl and water at the
contractually specified diversion point on the South Platte
River. The use of the 12/90ths water, which augnents out-of -
priority diversions under decreed rights to satisfy vested
rights, does not constitute a prohibited diversion under the
1925 Agreenents.

Mor eover, the contractual provision regarding the point of
di version nust be read within the context of the 1925 Agreenents
as a whole. As we have observed, PSCo seeks to use the 12/90ths
wat er as a source of substitute supply in an augnentation plan.
The 1925 Agreenents were executed prior to the |egislature’s
statutory recognition of plans for augnentation in the Water
Ri ght Determ nation and Adm nistration Act of 1969 (the “Act”).
Consequently, the parties could not have contenpl ated whet her
the water could be used to augnment subsequent downstream
di versi ons and whether the use of water to augnent such
di versi ons woul d be considered a change in diversion points
prohi bited by the chosen contract |anguage. At the tinme the
contracts were entered, the |egislature had not authorized out-
of -priority diversions via a plan for augnentati on.

To maxi m ze beneficial use of water, the Act provides a
nunber of mechani sns to increase the supply of avail able water.
These nechani sns i ncl ude changes of water rights and plans for

augnentation. A “change of water right” includes a change in
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the point of diversion. § 37-92-103(5). In turn, a “plan for
augnentation” is “a detailed program. . . to increase the
supply of water for beneficial use in a diversion or portions

t hereof by devel opnment of new or alternate nmeans or points of

diversion . . . .” 8 37-92-103(9) (enphasis added). Thus, a
pl an for augnentation may, but need not, include a change of

water right such as a change in point of diversion. See Cty of

Fl orence v. Bd. of Waterwor ks of Pueblo, 793 P.2d 148, 150

(Col 0. 1990).

Augnent ati on plans thus anticipate an increase in the
avai l abl e supply of water. In this regard, the proponent of an
augnent ati on plan may not expand historical use to the injury of
ot her vested rights:

Augnent ation plans inplenent the Col orado doctrine of
opti mum beneficial use and priority adm nistration,

whi ch favors managenent of Col orado’s water resources
to extend its benefit for nultiple beneficial

purposes. Qut-of-priority diversions can occur only
when a repl acenent supply of water, suitable in
quantity and quality, is nade available to substitute
for the otherw se di mni shed anbunt of water avail abl e
to supply other water rights exercising their
priorities.

Enpi re Lodge Honeowners’ Ass’'n, 39 P.3d at 1150 (enphasi s added)

(quoting Wllianms v. Mdway Ranches Prop. Owmers Ass’n, 938 P.2d

515, 522 (Colo. 1997)). In short, a water court nmay not approve
an augnentation plan if vested rights will be injured and, thus,

an augnentation plan cannot enlarge historic consunptive use.
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W reiterate that the 1925 Agreenents were effectuated to
resolve a dispute regarding the distribution of Meadow Island’ s
water, with the stated intent of limting Meadow |Island’ s draft
to 40 c.f.s. Read in context, then, this limt on the point of
diversion correlates to the purpose of preventing an enl argenent
of Meadow Island’s historic consunptive use. However, the
injury concerns associated with expanded historical consunptive
use are not present here. Meadow Island concedes PSCo has
undertaken the necessary water court procedures to quantify and
limt augnentation to historical consunptive use to prevent
enl argement of the water right. Further, because the | ands
historically irrigated by PSCo’'s Beeman shares will no | onger be
irrigated, the water delivered to the streamas a source of
substitute supply will include the historic consunptive use
conponent, in addition to the historic return flow conponent.
This will result in an increase, rather than a deficit, in the
anount of water physically delivered by PSCo to the stream

An approval of an augnmentation plan, such as the one here,
is therefore consistent with the intent of the 1925 Agreenents,
whi ch sought to limt Meadow I sl and water from expanded use.
Because contractual restrictions on adjudicated water rights
shoul d be construed narrowy, we do not read the 1925 Agreenents
as prohibiting the augnentation of additional downstream out - of -

priority diversion points.
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Hence, we decline to restrict PSCo’ s adjudi cated water
rights beyond the 1925 Agreenents’ purpose and intent of
preventing an enl arged use. To read the 1925 Agreenents as
prohi biting augnentation with the 12/90ths water, when the
intent of the 1925 Agreements was related to the point of
diversion only to the extent a change threatened expansion,
extends the contract provision beyond its purposes. Because
PSCo proposes to continue diverting water at the original South
Platte River head-gate, it conplies with the requirenent that
t he point of diversion not be changed and does not violate the
pur pose of the contract. Therefore, PSCo may operate its
augnentation plan without violating the 1925 Agreenents.
Accordingly, the water court’s approval of PSCo’s augnentation
plan is affirnmed.

| V. Concl usion

The water court’s conclusion that PSCo may not change the
use of the excess water is affirmed. |Its approval of PSCo’ s
pl an for augnentation is also affirmed on the basis that the
1925 Agreenents do not prohibit the use of PSCo’'s share of the
12/ 90t hs water to augnent the out-of-priority diversions, as

decreed by the water court.
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JUSTI CE CQATS, concurring in part and dissenting in part.

Wiile | agree that the 1925 agreenent between Meadow I sl and
and Beenman regarding so-called “excess water” does not allow for
a change of use, | do not believe that the 1925 agreenent
bet ween Consol i dated Ditches and Meadow Island is any | ess
restrictive. Quite the contrary, unlike the agreenent with
Beeman, which the majority characterizes as remaining silent
with regard to change of use, see maj. op. at 21, the agreenent
wi th Consolidated expressly Iimts both the point at which
Meadow | sl and’s senior 40 c.f.s. may be diverted and the use (or
at least the place of the use) to which that water may be
applied. \Wether or not trading water for out-of-priority
di versions el sewhere was even a possibility when the agreenent
was entered into, Meadow |sland bargai ned away, for the
acknow edgenent of its priority as indisputably senior, its
right to draw and use the subject 40 c.f.s. in any manner ot her
than specified in the agreenent.

The agreenent in question expressly prohibits any of Meadow
I sland’s senior 40 c.f.s. (including Beeman’s, and therefore
PSCo’ s, 12/ 90ths share) from being “used upon any | and except
such as may be irrigated by water diverted at said head-gate
under the ditches of this time constructed and used, and it wll
not draw, or cause to be drawn, water fromsaid river or its

tributaries under its said decreed priorities, except at its



present head-gate on said river. . . .” Rather than
understanding this | anguage as a limtation to use for
irrigation purposes, the water court construed it only to limt
usage within a particular area. 1In addition, it held that
PSCo’ s proposed augnmentation plan did not involve additional
poi nts of diversion because drawing water again, at its wells
further downstream did not constitute a diversion at all.

Whet her a contractual condition that the water not be “used
upon any |and except such as may be irrigated” (enphasis added)
can be reasonably construed to permt any use other than
irrigation turns out, however, to be of little consequence
because the majority permts the water in question to be used
out si de the designated boundaries altogether. And with regard
to the water court’s determ nation that subsequent w thdrawal by
PSCo at its wells would not even constitute a diversion, which
flies in the face of statutory definition and prior case | aw,

see Trail’s End Ranch, LLC v. Colo. Div. of Water Res., 91 P.3d

1058, 1061 (Colo. 2004) (noting statutory definition of
diversion to include renoving water fromits natural course or

| ocati on by neans of sonme structure or device and finding

di versi on upon “recapture” after previous diversion and return
of diverted water unused to the stream, the majority holds only
that the augnentation plan does not involve a “prohibited”

di ver si on.



! See maj. op. at 27. In support it offers several

possi bl e rationales for finding that the proposed w thdrawal
woul d not be prohibited by the agreenent.

Initially, the majority announces that PSCo’s plan conplies
with the contract because it will continue to divert its
12/ 90t hs share of Meadow | sl and water at the contractually-
specified diversion point. |d. at 26-27. But the contract, of
course, does not nerely require diversion at a particul ar point;
it prohibits withdrawal at any other point. |In addition, the
maj ority notes that because the |egislature had not yet
aut hori zed plans for augnentation at the tine of the contract,
the parties could not have intended further w thdrawal pursuant
to such a plan to be considered a change in the point of
diversion. 1d. at 27. But the contract is, of course, not
concerned with a statutory change of water right or a

statutorily defined change in the point of diversion; it

! The mpjority also suggests that “replacement” or “substitute”
wat er supplied “under an augnentation plan” is not “diverted.”
Maj. op. at 26 (“Under these circunstances, the substituted
water is not ‘diverted.” Rather, it is available for use by
hol ders of vested rights.”). Apparently the majority intends
only that redelivery of the substitute water to the streamin
order to satisfy other vested rights does not constitute a
separate diversion. It clearly acknow edges that w thdrawal at
t he Meadow | sl and/ Beeman headgate constitutes a diversion and
that withdrawal by PSCo at its downstreamwells as anti ci pated
will anmount to out-of-priority diversions. And presunmably it
does not intend that w thdrawal by other users for whomthe
wat er provides a substitute supply, according to their own
priorities, will not constitute diversions.



unequi vocal |y bars Meadow Island from “drawing], or caus[ing]
to be drawmn, water . . . except at its present head-gate on said
river.” Finally, the magjority suggests that despite this

i nconveni ent | anguage, the real purpose of the agreenent (as
evi denced by extrinsic evidence) was nerely to prevent “an

enl argenment of Meadow Island’s historic consunptive use.” See
maj . op. at 29. \Whether or not the agreenent’s reference to a
particul ar usage coul d be consi dered anbi guous, permtting
consi deration of extrinsic evidence on that point, its
limtation of wwthdrawal to a particul ar headgate and its
limtation of whatever usage it permts to particular |ands
could not be clearer. Such express terns of a contract cannot
be ignored, even if there really were other evidence conpelling
a conclusion that they were not inspired by the central concern

of the parties. See Ad Two, Inc. v. City & County of Denver, 9

P.3d 373, 376 (Col 0. 2000).2

> The majority also suggests that it construes the contract
narrowly to avoid depriving an adjudi cated rights-hol der of
rights not clearly bargained for under the contract. See nmaj.
op. at 18, 24 (relying on Board of County Commirs of the County
of Arapahoe v. Upper Gunnison River Water Conservancy Dist., 838
P.2d 840, 855-56 (Colo. 1992) and Merrick v. Fort Lyon Canal

Co., 621 P.2d 952, 955 (Colo. 1981)). Unlike the cases upon
which it relies, however, the contract in this case is an
agreenent between two hol ders of adjudicated rights, each
accepting restrictions on its asserted rights in order to
resolve a dispute over their respective priorities. Even if the
maj ority’ s construction can reasonably be characterized as
“narrow,” it remains unclear to ne why the contract should be




Al though it does not expressly draw any inference fromits
own observation, in describing PSCo' s augnentation plan, the
majority notes that the out-of-priority diversions benefiting
fromthe plan will come from downstreamwells, which have their
own decreed priority dates. Mj. op. at 25-26. To the extent
that it intends therefore that the out-of-priority diversions
contenpl ated by PSCo’ s augnentation plan not be considered
di versions pursuant to Meadow Island's priority no. 12 at all,
and not benefit fromthe priorities of that adjudicated right,
the majority offers a nore powerful rationale for the
augnentation plan’s conpliance with the restrictions of the

agreenent on points of withdrawal. Cf. Trails End, 91 P.3d at

1062 (hol ding not that “recapture” of previously diverted water,
subsequently returned to the stream was prohibited, but nerely
t hat such subsequent diversions could not benefit fromthe
priorities of existing water rights w thout a change of those
existing rights). Cearly, the agreenent only pl aces
restrictions on the diversion and use of Meadow Island s senior
40 c.f.s., which are expressly nmade the subject of the
agreenent. At the sane tinme, however, this conceptual nodel

tacitly acknow edges that the water ultimately used by PSCo,

construed narrowmy to secure the rights of one adjudicated
ri ghts hol der as opposed to the other.



after diversion at its downstreamwel|ls, cannot be consi dered
Meadow | sl and wat er.

| nst ead, under this conceptualization, the 12/90ths share
of Meadow I sl and water owned by PSCo is returned to the stream
to satisfy the needs of appropriators with rights senior to
PSCo’ s downstream junior rights, on |land other than that
irrigated by water diverted at the Meadow | sl and/ Beeman headgat e
in 1925. The augnentation plan nust therefore violate the
agreenent either by permtting Meadow I sl and water to be drawn
at a point other than the 1925 headgate or by permtting the
Meadow | sl and water to be used upon | ands other than those
prescri bed by the agreenent. To treat the water ultimately used
by PSCo as coming fromone appropriation for purposes of one
contractual limtation and another for purposes of a second
contractual limtation, whether intended or not, suggests (at
least to ny mnd) a kind of judicial sleight of hand.

Whet her the proposed augnentation plan could be said to
directly injure other rights or not, permtting PSCo to barter
away its 12/90ths share of the Meadow Island 40 c.f.s. to
facilitate out-of-priority diversions el sewhere, rather than
forgo its use of the water as agreed, is of consequence to other
rights on the stream as the diverse group of opposers
denonstrates. \While ny disagreenent with the majority appears

to have nore to do with contract than with water, the effect of



the majority’s holding is the sane. Notwithstanding its nerits
as a statutorily permtted augnentation plan, | would not
sanction a proposal like this one, which is so clearly
prohi bited by the express | anguage of a contract, voluntarily
entered into by the interested parties. Even though
augnent ati on plans nmay not have been fully foreseeable at the
time the agreement was entered into, if Consolidated D tches and
its nmenbers were farsighted enough to negoti ate an agreenent
[imting Meadow Island’s seniority to 40 c.f.s., wthdrawn at a
particul ar headgate, delivered through particular ditches, and
used upon particular lands, they are entitled to the benefit of
t hei r bargai n.

| therefore concur in part and dissent in part.

| am authorized to state that JUSTICE EID joins in the

concurrence and di ssent.



