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In this original proceeding under C.A R 21, the petitioner
seeks to vacate a protective order entered by the district court
pursuant to CR C P. 26(c)(7). The Suprene Court now nakes
absolute in part the rule to show cause.

The Court holds that the case is ripe for review because
the protective order at issue currently is being used by the
respondent in an attenpt to place constraints on the use of
docunents obtained by the petitioner outside the instant
lawsuit. The Court further holds that the plain | anguage of
C.RC P. 26(c) does not authorize a protective order that would
restrict the use of docunments originally obtained outside the

di scovery process in the pending action.
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In this original proceeding under C.A R 21, Petitioner
Rut h Jessee seeks to vacate a protective order entered by the
district court pursuant to CR C P. 26(c)(7). W issued an
order to show cause why the requested relief should not be
granted, and the parties have briefed the issue. Because we
conclude that CR C. P. 26(c) does not authorize those portions
of the protective order that purport to restrict the use of
docunent s obtai ned outside of the discovery process in this
case, we now nmake the rule absolute in part.

l.

Petitioner Ruth Jessee was injured in an autonobile
accident on June 14, 2002. After the accident, Jessee filed a
claimw th her insurance conpany, Farners |nsurance Exchange
(“Farmers”),! for underinsured notorist (UM benefits under her
own policy. On March 26, 2004, Jessee filed a conpl aint agai nst
Farnmers in Adanms County District Court alleging clains for
breach of contract, bad faith, and deceptive trade practices in
connection wth her claimfor U M benefits.

In an unrel ated case against Farners adjudicated prior to

this lawsuit, a South Dakota district court had required Farnmers

1'We note that Farmers Group, Inc. also is identified as a
respondent in this action. Because Farnmers G oup, Inc. does not
appear to have any interests different fromthose of Farners

| nsurance Exchange that are relevant to this decision, we wll
refer to both entities collectively as “Farners.”



to produce certain internal docunents without a protective
order.? A South Dakota attorney representing the plaintiff in
t hat case provi ded copies of those unprotected docunents to a
nunber of parties, including Jessee’s counsel, the law firm of
Irwn & Boesen, P.C. Additionally, an expert witness in the
Sout h Dakota case who had obtai ned access to, and now possesses
copi es of, those unprotected docunents has been retained by
Jessee in this case. Farmers asserts that all of these
documents are confidential and/or proprietary.?

During the course of this lawsuit, Jessee propounded
requests for production of docunents to Farners, seeking
addi ti onal docunents considered confidential and/or proprietary
by Farmers, including the personnel file of a fornmer Farners
enpl oyee. Wien Farners refused to produce the requested
docunents, Jessee filed a notion to conpel their production.
The district court determ ned that, although the docunents

shoul d be produced, a protective order was warranted, and the

2 The South Dakota case is captioned Grong v. Farmers |nsurance
Exchange, Fourth Judicial Crcuit, Lawence County, South
Dakot a, Case No. 02-0073.

® The docunents apparently contain information regarding
“incentive performance conpensation plans” and the Col ossus

cl ai ns- handl i ng system used by Farners. Farners explains inits
brief that “Colossus” is a proprietary conputer tool created by
Comput er Sci ences Corporation (“CSC'), and that Farnmers’ use of
Col ossus and related materials is limted by a |icensing
agreenent and nondi scl osure agreenent with CSC. Such agreenents
with CSC are at | east one reason why Farnmers sought a protective
order in this case.




court therefore directed the parties to prepare a nutually
acceptable form The parties were unable to reach an agreenent
on the formof the protective order, however, and presented the
matter to the district court once again.

Jessee and Farmers submitted alternative proposals for a
protective order, and the district court entered the proposed
order submtted by Farnmers. That order covers not only
docunents that were the subject of the notion to conpel, but al
docunents to be used by the parties during the pending
litigation, regardl ess of how and when those docunents were
originally acquired. The order outlines a procedure for Farners
to prelimnarily designate docunents as “Confidenti al
Information,” as it learns of such confidential docunents
t hroughout the litigation. Docunents that are identified as
Confidential Information, in addition to being subject to other
restrictions, cannot be disclosed to anyone other than those
persons specifically identified in the protective order--nanely,
the parties, their counsel, court personnel, and w tnesses who
must agree to be bound by the protective order before receiving
Confidential Information. This |ast category extends the reach
of the protective order to Jessee’s expert who, as noted above,
had copies of certain confidential docunments prior to his
i nvol venent in this case. Additionally, Irwin & Boesen would be

prohi bited from di scussing any Confidential Information with at



| east one other client it represents that has simlar clains
agai nst Farners.

Under the ternms of the protective order, Jessee can
informally chall enge any confidentiality designation with
Farmers and, if the parties cannot reach agreenent, challenge
such designation before the district court. Further, the
protective order specifically contenplates the possibility that
docunents originally acquired by Jessee’s counsel or experts
out side of discovery in this case m ght be designated
Confidential Information by Farmers.* For exanple, paragraph 11
of the protective order indicates that it applies to “docunents
t hat have been acquired from other sources” than Farnmers in this
| awsuit. Paragraph 11 then requires Jessee to notify Farnmers of
her intent to use such docunents, with sufficient tinme to allow
Farmers to seek a protective order covering those docunents.
Simlarly, paragraph 12 of the protective order applies to all
docunents in the possession of Jessee or Irwin & Boesen,
regardl ess of the source, “that reasonably could be considered
to be the sanme type as those designated as Confidenti al
Information.” Paragraph 12 requires Jessee to provide those
docunents to Farnmers within 30 days of acquisition, so that

Farnmers may have the opportunity to nark them as Confidenti al

4 Paragraphs 11 and 12 of the protective order, on which we
focus, are set forth verbatimin an Appendi x to this deci sion.



Information. Thus, the protective order entered by the district
court places restrictions not only on docunents obtained solely
as a result of discovery in this case, but on docunents
originally acquired outside of the pending discovery process.

After the protective order was entered, Farmers designated
169 docunents as Confidential Information. Those 169 docunents
i nclude certain docunents that Jessee disclosed in this case
pursuant to CR C P. 26(a)(1), but which her counsel had
obtained fromthe South Dakota attorney before filing the
lawsuit. In the district court, Jessee challenged Farners’
specific confidentiality designations, but those chall enges have
not yet been rul ed on because of this pending action, and we do
not address themhere. 1In this action, Jessee challenges the
protective order entered by the district court, under which
Farmers made its confidentiality designations.

.

Jessee filed her petition for a rule to show cause with
this Court before the district court had an opportunity to rule
on her challenges to the docunents identified as Confidenti al
Information. Farners now argues that the fact that the district
court has not ruled on Jessee’ s chall enges neans that this case
is not ripe for our review W disagree.

The doctrine of ripeness requires “an actual case or

controversy between the parties that is sufficiently imediate



and real so as to warrant adjudication.” Beauprez v. Aval os, 42

P.3d 642, 648 (Colo. 2002). This Court will not consider
uncertain or contingent future matters because the injury is

specul ative and may never occur. Stell v. Boulder County Dep’'t

of Social Svcs., 92 P.3d 910, 914 (Col o. 2004).

Bearing these standards in mnd, we conclude that this case
isripe for review W specifically limt our review, however,
to the propriety of the protective order entered by the district
court. W decline to consider, and there is no adequate record
that would allow us to consider, whether any of the specific
docunents identified by Farnmers and chal | enged by Jessee were
properly | abel ed Confidential Information. That issue is one
for the district court in the first instance.

The narrower issue of the propriety of the protective order
is ripe for review because it presents an actual controversy
between the parties that is sufficiently real and inmedi ate.

The protective order has been entered by the district court, and
Farmers is utilizing it to place constraints on how docunents
obt ai ned outside of the discovery process in this case nay be
used. Because the protective order, which serves as the primary
factual basis for our decision, has been entered by the district
court and is being used by Farners, and because there is a real

di spute between the parties regarding whether it is a proper



protective order, we conclude that the doctrine of ripeness does
not preclude our deci sion.
[T,

Jessee argues that the protective order at issue violates
both the First Anmendnent and C R C.P. 26(c). W conclude that
C.RC P. 26(c) does not authorize those portions of the
protective order that purport to restrict the use of docunents
originally obtained by Jessee or her counsel outside of the
di scovery process in this litigation, and make the rul e absolute
in part on that basis. Because we can resolve this case on the
basis of CR C P. 26(c), we decline to reach the First Amendnent

i ssue presented by Jessee. See, e.g., Spahner v. Gullette, 113

P.3d 158, 161 n.1 (Col o. 2005) (noting that the Court does not
reach constitutional issues where it is not necessary to do so).

A CRCP. 26(c)

C.RC P. 26 governs the pretrial disclosure and di scovery
process. As particularly relevant here, CR C. P. 26(c)
aut hori zes the entry of protective orders under certain
conditions specified in the rule:

[ulpon notion by a party or by the person from whom
di sclosure is due or discovery is sought, . . . and
for good cause shown, the court my nmake any order
which justice requires to protect a party or person
from annoyance, enbarrassnent, oppression, or undue
burden or expense, including one or nore of the
fol | ow ng:



(7) that a trade secret or other confidential

research, developnent, or comercial information
not be revealed or be revealed only in a designated
way .

Here, the district court entered the protective order, citing
CRCP. 26(c)(7), to protect Farmers’ asserted trade secrets
and confidential information. W hold, however, that the
protective order entered by the district court is not authorized
by CRCP. 26(c) to the extent that it purports to place limts
on the use of docunents not acquired solely as a result of

di scovery in this case.

We base our decision in this regard on the plain |anguage
of CRCP. 26(c). Particularly, the rule first outlines
several neasures that a district court can take to “protect a
party or person from annoyance, enbarrassnent, oppression, or
undue burden or expense,” including an order that discovery not
be had in whole or in part, CRCP. 26(c)(1) & (4), that
di scovery be had on specified terns and conditions or by certain
met hods, CR C P. 26(c)(2) & (3), that discovery be conducted in
the presence of Iimted persons, CR C.P. 26(c)(5), that trade
secret information be protected, CR C.P. 26(c)(7), or that
docunents or depositions be submtted under seal, CRCP
26(c)(6) & (8). The rule then provides that, if a notion for
such a protective order is denied, “the court may, on such terns

and conditions as are just, order that any party or other person

10



provide or permt discovery.” C RC P. 26(c) (enphasis added);
see also CR C P. 26(a)(5) (outlining nethods of discovery);
C.RC P. 26(b) (proscribing the scope and Iimts of discovery);
C.RCP. 26(d) (specifying the timng and sequence of
di scovery). In this way, the |language of the rule specifically
limts its application to docunents acquired solely as a result
of discovery conducted during the pending case.
As a leading treatise explains regarding the federa
counterpart to CR C. P. 26(c):
The provision for protective orders in Rule 26(c) is
plainly limted in its application to protection from
abuses flowng from the enploynent of the discovery
rules. Simlarly, it has been held that the court may
not issue an order limting a party in the use it may
make of information not acquired under the discovery
rules, even though had the sanme information been
sought through discovery the opposing party would have
been entitled to a protective order.
4 Janmes Wn Moore et. al., More's Federal Practice § 26.78, at
26-503 to 26-504 (2d ed. 1987). Indeed, in interpreting Federal
Rule of Cvil Procedure 26(c)(7), federal courts have routinely
l[imted the scope of the rule to materials acquired solely as a

result of discovery in the pending case. See, e.g., Bridge

C.A T. Scan Assocs. v. Technicare Corp., 710 F.2d 940, 944-45

(2d Cr. 1983) (noting that the rule is “not a bl anket
aut hori zation for the court to prohibit disclosure of
i nformati on whenever it deens it advisable to do so, but is

rather a grant of power to inpose conditions on discovery in

11



order to prevent injury, harassnment, or abuse of the court’s

processes”) (enphasis in original); Gllard v. Boul der Vall ey

Sch. Dist. RE-2, 196 F.R D. 382, 387 (D. Colo. 2000) (*A

protective order, of course, prevents only the disclosure of

i nformati on obtained solely as the result of court sanctioned

di scovery. A party is free to dissemnate as it w shes
information | awfully obtai ned through other neans.”) (enphasis

added); Culinary Foods, Inc. v. Raychem Corp., 151 F. R D. 297,

302 (N.D. I'll. 1993) (noting that “where information was
received by Culinary, and Culinary has nmade no solicitation of
the information, the information received is outside the

pretrial discovery process and this Court does not have power to

prevent Culinary’s further dissem nation of the information”)

(enphasis added); In re Korean Air Lines Disaster of Septenber

1, 1983, 597 F. Supp. 621, 623 (D.D.C. 1984) (interpreting the
anal ogous Federal Rule of G vil Procedure 26(c) and hol di ng that
a protective order could limt disclosure “[o]nly of information

and docunents obtained or produced in the discovery process”)

(enphasi s added).

We therefore conclude, as required by its plain | anguage,
that CR C. P. 26(c) applies only to docunents or information
obtained solely as a result of discovery in a pending case. It
does not authorize restrictions on docunments acquired outside of

t he di scovery process in the pending case.

12



B. The Protective O der

Here, the protective order entered by the district court
contains many standard provisions that are authorized by
CRCP. 26(c). For exanple, the order permts Farners to
desi gnate docunents it produces in the case that contain trade
secrets or other confidential information as Confidenti al
Information. Confidential Information can be used only for
pur poses of this case, and nmust be filed under seal if submtted
with a court filing. There are also limts on who may receive
copies of Confidential Information, and a requirenent that
certain individuals who receive Confidential Information agree
to the jurisdiction of the district court for purposes of
enforcenment of the protective order.

The protective order also contains, however, certain
provi sions that are outside of the scope of CR C P. 26(c). As
expl ai ned above, paragraph 11 of the protective order extends
its application to docunents originally acquired from ot her
sources, and requires Jessee to notify Farmers of her intent to
use such docunents so that Farners can decide whether to seek a
protective order. Paragraph 12 requires Jessee to give Farners
advance notice of her intent to use docunments simlar to any
previ ously designated Confidential Information, and gives
Farnmers a chance to designate those as Confidential Information

as well. Because, as we expl ained above, C.R C. P. 26(c) applies

13



only to docunents obtained solely as the result of discovery in
t he pendi ng case, those provisions of the protective order are
beyond the scope of what is authorized by CR C P. 26(c). W
hold that the district court was without authority to include
provisions in the protective order placing limts on the use of
docunents originally obtained outside of the discovery process
in this case.

In reaching this conclusion, we are mndful of the need to
protect confidential and trade secret information in appropriate
ci rcunst ances. |Indeed, many of the provisions of the protective
order at issue are appropriate under C R C. P. 26(c) and are
properly enployed in civil cases on a regular basis. There is,
however, “no absolute right to hide the nature or existence of

trade secrets froman opposing party.” Curtis, Inc. v. D st.

Court, 186 Colo. 226, 230, 526 P.2d 1335, 1337 (1974). Rather,
a party is constrained to the limts of CR C P. 26(c)(7) in
protecting its confidential and trade secret information.

It may be the case that, if Farmers were to produce the
di sputed docunents for the first tinme in this case, it would be
within the purview of CRC P. 26(c)(7) for Farnmers to designate
t he docunents as Confidential Information. But inportantly,
Jessee al ready had acquired the docunments prior to the filing of
this case. Farnmers produced the docunents w thout the

protections of a protective order in other litigation, and there

14



is no indication in the record before us that Jessee obtai ned
copi es of the docunents through any unl awful neans. ©Mbreover,
Farners concedes that it did not appeal the South Dakota court’s
order requiring production of the disputed docunents w thout a
protective order. C R C P. 26(c) cannot now be used to protect

that which Farners al ready disclosed. See, e.g., Nestle Foods

Corp. v. Aetna Cas. & Sur. Co., 129 F.R D. 483, 484 (D.N. J.

1990) (“As a matter of comon sense, if one were truly fearful
of conpetitive di sadvantages, one woul d nake every effort to
properly safeguard information to prevent disclosure to
conpetitors.”).

We therefore hold that the protective order entered by the
district court is not authorized by CR C. P. 26(c) to the extent
that it attenpts to place limts on the use of docunents
originally obtained outside of the discovery process in this
case. W enphasi ze, however, that our holding is limted to
interpreting the scope of the district court’s authority under
CRCP. 26(c) to enter a protective order. Qur holding does
not limt or affect the court’s ability to control the “use” of
docunents in other contexts, including their adm ssion at trial

under the Col orado Rul es of Evi dence.
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I V.
For the foregoing reasons, we now make absolute in part the
rule to show cause. The district court is ordered to vacate
t hose portions of the protective order that are inconsistent

wi th our opinion above.
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APPENDI X

11. Subject to the provisions of paragraph 12 bel ow
Plaintiff may use docunents that have been acquired from ot her
sources in this litigation. Plaintiff shall notify the
Def endant of her intent to use docunents acquired from ot her
sources prior to their use in this litigation and shall produce
copi es of said docunents to Defendant sufficiently in advance of
Plaintiff’s intended use to all ow Defendant to seek protective
order treatnment for such documents if it believes such is
warranted. Nothing contained in this paragraph or anything el se
in this Order shall be deened a wai ver by Defendant of the right
to argue that any docunents obtained by Plaintiff from other
sources were wongfully and/or otherw se inproperly obtained
(whether by Plaintiff, Plaintiff’s agents, or third parties) and
shoul d be returned and/or deenmed Confidential |nformation
pursuant to the terns of this Oder.

12. Any docunents which Plaintiff or her counsel currently
have or cone into possession of that reasonably coul d be
considered to be the sane type as those designated as
Confidential Information by any party pursuant to paragraph 3
above nust be disclosed and produced to Defendant w thin 30-days
of this Order or within 30-days of acquisition of any additional
docunents not in Plaintiff’s possession at the tine of this
Order, but in no event |ess than 30-days prior to attenpted use;
except that, if Plaintiff obtains such docunents |ess than 30-
days prior to desired use she may seek | eave of court to use
such docunents. |f the Defendant agrees that said docunents are
not Confidential Information entitled to protection under this
Order for any reason, then Plaintiff may use such docunents in
this litigation wthout conplying wwth the terns of this O der.
However, if the Defendant believes that such docunents are
Confidential Information entitled to the protections of this
Order, then it may designate such docunents as Confidenti al
I nformation pursuant to this Oder. |If Plaintiff disputes such
desi gnation(s), she shall so notify the Defendant and nove the
Court to determ ne whether said docunents are entitled to
continued protection under this Oder. In disclosing and
produci ng docunents to Defendant pursuant to this paragraph,
Plaintiff and her counsel are not obligated to disclose from
what source they obtained said docunents or to whomthey were
sent; however, Defendant does not waive any right it may have to
seek such information fromPlaintiff and/or her counsel pursuant
to a further order of this Court or in any other appropriate
forum
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