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No. 05SA308, In the Matter of R MS. — Testanentary Appoi nt nent
— Judicial Appointnment — Qbjection to a Testanmentary Appoi nt ment
— Best Interest of the Child

In this guardi anship di spute brought under C.A R 21, the
Suprenme Court considers the effect of an objection on a
testanentary appoi nt nent under section 15-14-203(1), C R S
(2005). A guardian may be appoi nted by a parent under section
15-14-202, C R S. (2005) or by a court under section 15-14-204,
C. RS (2005). A person with the care or custody of the m nor
may, however, object to a testanentary appoi nt nent under section
15-14-203(1), C.R S. (2005).

The Suprenme Court holds that an objection filed under
section 15-14-203(1) triggers the judicial appointnent statute.
Section 15-14-204 conditions the judicial appointnment of a
guardian on a finding that the appointment will be in the
mnor’s best interest. The Suprene Court concl udes a judici al
appoi nt nent nmade subsequent to an objection to a testanmentary

appoi ntnment nust utilize the best interest of the child

standard. Hence, a testanentary nom nation is not binding where


http://www.courts.state.co.us/supct/supctcaseannctsindex.htm
http://www.cobar.org.

the trial court determnes that a party with the care or custody
of the mnor is better suited to act as guardi an.

Here, persons with the care and custody of the mnor child
objected to the testanentary appoi ntnent of a guardian. The
trial court applied a harmstandard to determ ne whether it had
the authority to appoint persons other than the testanentary
appoi ntee as guardian. Accordingly, the case is remanded with
directions to appoint a guardian pursuant to the best interest

of the child.
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Petitioners, Gnny Villers and WlliamBrian Villers
(collectively, “the Villers”), filed this original proceeding
under C.A R 21 seeking to vacate the trial court’s order
awar di ng guardi anship of RMS., a mnor, to Respondent,

Kat hl een Nace, after the deaths of RMS.’s parents, Sara
Sherwood and St ephen Sherwood. The trial court enforced the
terms of Stephen Sherwood’s will, which appoi nted Nace guardi an
for RMS., based on its legal conclusion that a court can set
aside a valid testanentary appoi ntnent only to avoid potenti al
harmor injury to the mnor. The Villers, as persons with the
care and custody of RMS., objected to the testanentary
appoi ntnent and seek a new order appointing a guardian for
R MS. pursuant to the best interest of the child standard. W
issued a rule to show cause and now nmake the rul e absol ute.

| . Facts and Proceedi ngs

On the afternoon of August 3, 2005, Larinmer County |aw
enforcenent officials responded to a 911 call reporting sounds
of gunfire in the hone of Sara and Stephen Sherwood. Upon
entry, officials discovered the Sherwoods’ bodies. N ne days
after returning fromactive conbat duty in Iraq, Stephen
Sherwood shot and killed his wife, Sara Sherwood, and then

killed hinself.



The Sherwoods’ daughter, R MS., was at a neighbor’s hone
during the shootings. Authorities subsequently placed RMS. in
the care of Gnny Villers, Sara Sherwood’'s sister, and G nny
Villers’ husband, WlliamBrian Villers. R MS. has remained in
the Villers’ care and custody since the deaths of her parents.

On August 8, 2005, the Villers filed an energency petition
for the appointnment of a guardian for RMS. The petition
asserted that all parental rights had been term nated by death
and the Villers were interested persons with the current care of
R MS. The petition further asserted it was necessary to
appoint a tenporary and energency guardian for RMS. until a
hearing could be held on the petition because an i medi ate need
exi sted and the appointnent of a tenporary guardian was in the
best interest of RMS.

Seven days | ater, Kathleen Tayl or Nace, Stephen Sherwood’ s
not her, petitioned for appoi ntnment of guardianship on the basis
that she was appointed by the will of the last parent to die,

St ephen Sherwood, and the appoi ntnment had not been prevented or
term nated pursuant to section 15-14-203, C R S. (2005). She
concurrently filed an acceptance of testinonial appointnment as
requi red under section 15-14-202, C R S. (2005), and petitioned
the trial court for confirmation of the appoi ntnent pursuant to

section 15-14-202(6), C.R S. (2005).



The Villers objected to Nace’s petition for the appoint nent
of guardi an and advanced a best interest of the child standard
to the guardianship deternmination.' Under this standard, the
Villers argued it would be in RMS.’s best interest to remain
in their care and cust ody.

After a hearing on both guardianship petitions, the trial
court entered an oral ruling appointing Nace guardian of R MS.
The trial court concluded the relevant statute, while providing
a court sone degree of discretion in determ ning the appoi ntnent
of a guardian, did not provide it with the discretion to enpl oy
a “best interests of the child standard.” The court i nstead
applied a harmstandard: it concluded Stephen Sherwood’ s w ||

control | ed the guardi anshi p appoi ntment? unl ess “the appoi nt nent

! The Villers’ objection to Nace’'s guardi anship petition also
asserted that the so-called “slayer statute,” section 15-11-803,
C.RS. (2005), prevented the court fromeffectuating Stephen
Sherwood’s will. The slayer statute addresses the effect of
hom cide on intestate succession, wlls, trusts, joint assets,
life insurance and beneficiary designations. The trial court
concl uded the provisions of the statute — specifically the
revocation of benefits fromthe decedent’s estate that would

ot herwi se accrue to the killer and the revocation of the

nom nation of the killer to serve any fiduciary capacity — were
i nappl i cable to the guardi anship dispute. The issue is not

rai sed here.

2 A signed copy of Stephen Sherwood’s will and an unsigned copy
of Sara Sherwood’'s will were admtted into evidence. Both wills
desi gnated Nace guardian for RMS. in the event that both Sara
and St ephen Sherwood di ed. Because the trial court determ ned
St ephen Sherwood’s will was valid and that he was the second
parent to die, the trial court held that Stephen Sherwood s w |
controll ed the appoi ntnent and did not address the validity of
Sara Sherwood’'s wil|l.



causes harmor injury” to RMS. Because Nace was wlling to

accept the appointnent and the court could not find any

i ndi cation that such an appoi nt nent woul d cause harmor injury
to RMS., the court granted Nace' s petition and denied the
Villers’ energency petition. The trial court noted, however,
that if it had applied a best interest standard, it m ght have
appointed the Villers as RMS.’s guardian. The trial court
stayed renoval of R MS.

The Villers seek a rule to show cause requiring the trial
court to vacate its ruling and enter a new ruling based upon the
best interests of RMS.

1. Analysis

Sections 15-14-201 to -210, C. R S. (2005), of the Col orado
Probat e Code govern the appoi ntnment of guardians. A guardi an
may be appointed by a parent under section 15-14-202 (a
“testanentary appointnent”) or by a court under section 15-14-
204, C R S. (2005) (a “judicial appointnment”). Although a
parent may nmake a testanmentary appointnment, a person with the
care or custody of the m nor may object to the appointnent under
section 15-14-203(1), C.R S. (2005).

To determ ne the issue before us — whether an objection
under section 15-14-203(1) to a parental appointnment requires
judicial appointnent of a guardian determ ned on the best

interest of the child standard — we review de novo the statutory



provi si ons governi ng parental appointnents, objections and

judicial appointnents. See Welch v. George, 19 P.3d 675, 677

(Colo. 2000). We first look to the statutory | anguage and give
words and phrases their plain and ordinary nmeaning. G vil

Rights Comrin ex rel. Ranbs v. Regents of Univ. of Colo., 759

P.2d 726, 735 (Colo. 1988). \Were the | anguage of a statute is
plain and the nmeaning clear, we apply it as witten because we

presunme the General Assenbly neant what it said. See Allstate

Ins. Co. v. Smth, 902 P.2d 1386, 1387 (Colo. 1995).

We first discuss uncontested testanentary appoi ntments made
under section 15-14-202 and note that a court’s role is limted
to confirmng the appointnment. Next, we consider objections to
parental appoi ntnents under section 15-14-203(1) and concl ude an
objection triggers the judicial appointnment statute. W then
di scuss judicial appointnents nmade under section 15-14-204,
C.R S. (2005), and observe that the legislature has clearly
conditioned all judicial appointnents on the mnor’s best
interests. Finally, we conclude that a judicial appointnent,
made subsequent to an objection to a testanentary appoi ntment,
is to be made pursuant to the best interest of the child
st andar d.

A. Testanmentary Appoi ntnment of a Guardi an
Section 15-14-202 confers authority on a parent to appoint

a guardian by will or other signed witing: “a guardi an may be



appointed by wll or other signed witing by a parent for any
m nor child the parent has or may have in the future.” 8§ 15-14-
202(1), CR S (2005); see also § 15-14-201. 1In connection with
t he appoi ntnment, the parent may specify limts on a guardian’s
powers and revoke or anend the appointnent before confirmation
by the court. § 15-14-202(1).

A testanentary appointnent is generally effective upon the
death of the appointing parent:

Subj ect to section 15-14-203, the appointnent of a

guar di an becones effective upon the death of the

appoi nti ng parent or guardi an, an adjudication that

the parent or guardian is an incapacitated person, or

a witten determ nation by a physician who has

exam ned the parent or guardian that the parent or

guardian is no longer able to care for the child,
whi chever occurs first.

8 15-14-202(3), C R S. (2005) (enphasis added). Although a
parent may appoi nt a guardi an, whose appointnment wll be
effective upon his or her death, the court nust be petitioned to
confirmthe appointnment. 8§ 15-14-202(4), C.R S. (2005). The
court may confirm an appoi ntnment before or after it is
effective. Section 15-14-202(2), C R S. (2005), provides that
the court may confirm an appoi nt nent upon petition of an

appoi nting parent or guardian, who will likely be unable to care
for the child within two years: “Upon petition of an appointing

parent or guardian . . . the court, before the appointnent

becones effective, may confirmthe selection of a guardian by a




parent or guardian and termnate the rights of others to
object.” (Enphasis added.) Section 15-14-202(6) provides that
the trial court may confirm an appoi ntment upon petition of the
nom nee after the appointnment becones effective: “Unless the
appoi ntment was previously confirnmed by the court . . . a

[ nom nee] shall petition the court for confirnation of the

appoi ntnent.” (Enphasis added.)

In addition to petitioning the court for confirmation of a
testanmentary appoi ntnent, the appointee nust file an acceptance
of the appointnent and “[g]ive witten notice of the acceptance
to. . . a person other than the parent or guardi an having care
and custody of the mnor.” 8§ 15-14-202(4)(b), C R S. (2005).
In this regard, the notice provisions contained in section 15-
14- 202 make clear that the | egislature considered the person
with the care or custody of the mnor significant to the
guardi anship confirmation and appoi nt nent process. For exanpl e,
whet her a court confirnms a testanmentary appoi ntnment before or
after the appointnment is effective, a petitioner nust give
notice of a guardianship hearing to “[a]lny person alleged to

have had the primary care and custody of the m nor during the

si xty days before the filing of the petition.” § 15-14-
205(1)(b), C.R'S. (2005) (enphasis added); see §§ 15-14-202(2),
15-14-202(6). Specifically, section 15-14-202(2) permts a

court to confirman appointnent before it is effective after



notice is provided in section 15-14-205(1): “[Alfter notice as

provided in section 15-14-205(1), the court, before the

appoi nt nent becones effective, may confirmthe selection of a
guardi an.” (Enphasis added.) Likew se, section 15-14-202(6)
requires that notice be given as provided in section 15-14-
205(1) before a court confirnms an effective testanentary
appointnent: “[Within thirty days after filing the notice and
the appointing instrument, a guardian shall petition the court

for confirmation of the appointnent, giving notice in the manner

provided in section 15-14-205(1).” (Enphasis added.)

In addition, section 15-14-202(5) requires that the notice
provided, if the appointnment has not been previously confirnmed
by the court, nust state the right of persons with the care or
custody of the mnor to term nate the appoi ntnent by objecting
under section 15-14-203(1): “[T]he notice given . . . nust
include a statenment of the right of those [persons with the care

or custody of the mnor] to termnate the appointnent by filing

a witten objection in the court as provided in section 15-14-
203(1).” (Enphasis added.) If a person with the care or
custody of the mnor objects, the authority of a guardi an

appoi nted under section 15-14-202 is termnated: “The authority
of a guardi an appoi nted under [section 15-14-202] term nates
upon . . . the giving of witten notice to the guardian of the

filing of an objection pursuant to section 15-14-203(1) . . .,”




8§ 15-14-202(9), C R S. (2005) (enphasis added). Thus, until the
court has confirnmed an appoi ntee under section 15-14-202, the
ef fecti veness of a parental appointnent is subject to section
15- 14- 203( 1) .
B. Qbjection to a Testanentary Appoi nt nent

Section 15-14-203(1) addresses objections by others to a
parental appointnent. By statute, an objection may be filed
only by the other parent or, as relevant here, “a person other

than a parent or guardian having care or custody of the mnor,”

8§ 15-14-203(1) (enmphasis added). Significantly, an objection
under section 15-14-203(1) to a testanentary appoi ntee

term nates, and nmay prevent, the appointnent: “Until the court
has confirnmed an appoi ntee under section 15-14-202 . . . a
person other than a parent or guardi an having care or custody of

the mnor may prevent or term nate the appointnent at any tine

by filing a witten objection.” (Enphasis added.) Once a
person with the care or custody of the mnor term nates the
testanentary appoi nt nent by objection, the parental appoi ntnent
is ineffective and the appointee has no authority. See 8§ 15-14-
202(9); 8§ 15-14-203(1). Since the testamentary appoi ntee has no
authority, no guardian exists for the mnor and a guardi an nust
be appoi nted by a nmechani sm other than the testanmentary

appoi ntment. See id.

10



We conclude it is plain in subsection 15-14-203(1) that an
objection triggers a judicial appointnent under section 15-14-
204. Section 15-14-203(1) specifies a trial court’s involvenent
in the appoi ntnment process upon objection by providing that an
obj ection does not prevent a court from appointing the
testanentary appoi ntee: “The objection does not preclude

judi cial appoi ntnent of the person selected by the parent or

guardi an.” (Enphasis added.) Likew se, section 15-14-203(1)

al so anticipates court involvenent in the appoi ntnent process
subsequent to objection by permtting the court to treat an
objection as a petition for a tenporary guardi an under the
judicial appointnent statute: “the court may treat the filing of

an objection . . . as a petition for the appoi ntnment of an

energency or tenporary guardi an under section 15-14-204."
(Enphasis added.) 1In noting that a court may still appoint the
testanmentary guardian or treat an objection as a petition for
the appoi ntnent of a tenporary guardian, the legislature plainly
identified the judicial appointnent procedures under section 15-
14-204 as the nmechanismto resol ve a guardi anshi p di spute
bet ween a testanentary appointee and a person with the care or
custody of the m nor invol ved.

Thus, an objection under section 15-14-203(1) has two
interrelated effects on a parental appointnent: (1) it

term nates and may prevent the appointnent; and (2) requires

11



judicial appointnent of a guardian. The parties agree that an
objection to a parental appointnent triggers a court’s
i nvol venent in the guardi anship process beyond confirmation, but
di sagree as to the scope of the involvenent. The Villers argue
a guardian nust be judicially appointed pursuant to a best
interest of the child standard. Nace asserts a valid
testanmentary nom nati on pursuant to section 15-14-202 renoves
all discretion fromthe trial court and requires the trial court
to enforce the terns of the will unless such an appoi nt nent
woul d cause harmor injury to the child. W agree with the
Villers and conclude that an objection triggers the judicial
appoi ntnent statute’'s best interest standard, to which we now
turn.

C. Conditions for the Judicial Appointnment of a Guardian

Section 15-14-204 conditions the judicial appointnment of a
guardian on a finding that the appointnment will be in the
mnor’s best interest. Under section 15-14-204(2), the best
interest of the child is the overriding requirenent governing
judi ci al appoi ntnents:

(2) The court may appoint a guardian for a mnor if

the courts finds the appointnent is in the mnor’s

best interest, and:

(a) The parents consent;

(b) Al parental rights have been term nated,

(c) The parents are unwilling or unable to exercise

their parental rights; or

(d) Guardianship of a child has previously been
granted to a third party .

12



(Enmphasi s added.) The best interest of the child standard al so
governs tenporary guardi anshi p appoi nt nents made under the
judicial appointnment statute. Section 15-14-204(4) provides
that “the court may appoint a tenporary guardian for a m nor
upon a showi ng that an i medi ate need exists and that the

appoi ntnment would be in the best interest of the m nor”

(enphasi s added).

Consistent with the conditions for appointnment set forth in
section 15-14-204, the procedures for the judicial appointnent
of a guardian al so inpose a best interest of the child standard.
Section 15-14-205(2) provides: “The court, upon hearing, shal

make the appointnent if it finds that . . . the best interest of

the mnor will be served by the appointnent” (enphasis added).

The | egislature thus nade clear that the paranount
consideration in appointing a guardian is the best interest of
the mnor. |In fact, no nention of a standard other than the
best interest of the child is made in section 15-14-204. W see
no reason to deviate fromthe best interest standard when the
judicial appointnent is nmade subsequent to an objection to a
testanmentary appoi nt nent.

We therefore decline to enploy the harm standard advanced
by Nace and adopted by the trial court. |ndeed, applying a harm

standard would require us to read | anguage into the statute.

13



The judicial appointnent statute makes no nention of a harm
standard and does not direct that a trial court, in making its
appoi ntnment, should apply any standard ot her than the best
interests of the child, the standard that applies to al

judicial appointnents. Nor does the judicial appointnent
statute identify any exceptions for a judicial appointnent mde
subsequent to an objection by a person with the care or custody
of the mnor. Had the legislature intended a court to appoint a
guardi an pursuant to a harm standard, it could have so stated.

See Inre EL. MC , 100 P.3d 546, 555 (Colo. App. 2004).

I nstead, the statute repeatedly provides a consistent standard
by which to make a judicial appointnment: the best interest of
the child. Hence, when the trial court has jurisdiction over
appoi ntment of a guardian, its responsibility is to provide for
the best interest and welfare of the m nor.

Al t hough we recogni ze the strong public policy in favor of
encouragi ng parents to nake testanentary selections in the first
i nstance, we conclude the legislature did not intend to preclude
the court from considering the best interests of the child who
has been in the care or custody of persons other than the
testanentary guardian. Hence, the testanmentary nomi nation is
not binding where the trial court determnes in its sound
di scretion that a party with the care or custody of the mnor is

better suited to act as guardi an.

14



Parental intent as to who should care for their m nor
chil dren may nonet hel ess be a relevant factor to be consi dered
in appointing a guardian under the best interest standard. A
court may consider all relevant facts and circunstances to

determ ne the best interest of the child. See Rayer v. Rayer,

32 Col 0. App. 400, 403, 512 P.2d 637, 639 (1973); Bd. of Educ.

of Sch. Dist. No. 1 v. Booth, 984 P.2d 639, 651 (Colo. 1999)

(citing 8 14-10-124, 5 CR S. (1998)). Hence, the best interest
of the child standard does not preclude a court from considering
the desires of the pertinent parties, including the w shes of
the mnor’s parent as expressed through a testanentary

appoi ntnment. Thus, a court may wei gh such w shes, keeping in
mnd the fluid and changi ng nature of interpersonal

rel ati onships and the frequency with which the will was revi ened
after its election.

However, the paranount consideration is the best interest
of the child and a testanentary appointnment nust yield to this
overriding concern when the court resolves a guardi anship
di spute subsequent to an objection by a person with the care or
custody of the m nor under section 15-14-203(1). Accordingly,
to appoint a guardian for a mnor when a person with the care or
custody of the child objects to the testanentary appoi ntnent,
the court shall appoint a guardi an under section 15-14-204

pursuant to the best interest of the child standard.

15



I11. Application
Here, Stephen Sherwood effected a valid will appointing
Nace as R MS.’s testanentary guardi an. Al though Nace accepted
the testanmentary appointnment, the tinmely objection of the
Villers, as persons with the care and custody of R MS.
term nated Nace' s appoi ntnent. Consequently, the court nust
make a judicial appointnment of a guardian for RMS. pursuant to
the best interest of the child standard.
| V. Concl usion
The rule to show cause is made absolute. The case is
remanded with the directions to the district court to appoint a
guardi an under section 15-14-204 pursuant to the best interest

of the child standard.
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