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The Peopl e brought an interlocutory appeal, by authority of
sections 18-1-202(11) and 16-12-102(2), C. R S. (2005),
chal I enging a venue determ nation of the Arapahoe County
District Court. The district court severed a nunmber of crim nal
charges filed against the defendant in Arapahoe County in
separate counts of a single, nmulti-count information, finding
venue proper for the severed charges in Denver County. Because
the district court failed to determ ne, however, whether the
severed counts were also triable, within the neaning of section
18- 1- 202, in Arapahoe County, we reverse and remand for further
pr oceedi ngs.

l.

The defendant, Tinothy Ryan Reed, was charged i n Arapahoe
County with a nunber of crines, arising fromthe alleged
ki dnappi ng and assault of Leon Beccue and the arrest of the
def endant at his own hone on the day of Beccue’'s rel ease.
Following a prelimnary hearing and a suppression hearing, the
def endant chal | enged the propriety of venue in Arapahoe County
for the prosecution of a nunber of the individual charges. The
district court heard the argunents of counsel and, in reliance
on testinony fromthose prior hearings, severed certain counts
of the multi-count information, finding venue proper in Denver

County.



Testinmony fromthe victimand investigating officers at the
prelimnary hearing indicated that the victimwas assaul ted by
t he def endant and one or nore acconplices, between nine and ten
o’ clock on the night of Cctober 23, 2003, in Arapahoe County.
The victimtestified that the nen then forced himinto a truck
and transported himagainst his will to a vacant apartnent in
Denver. The victimwas detained there until the next norning,
when he managed to escape. Al nost inmmediately, however, the
def endant and another man arrived at the apartnent conplex and,
armed with a shotgun, forced the victiminto their car. They
then drove himto his honme in Jefferson County, from which they
seized itens of nonetary value. Sonetinme in the early evening
of Cctober 24, followwng a forced trip to a pawn shop, the
victimconvinced the defendant to | et himgo and sought nedi cal
treat nent.

At the suppression hearing, officers whomthe district
court expressly found credible testified that the Engl ewood
police were called and a detective was sent to Swedi sh Menori al
Hospital to interviewthe victim After determining its
| ocation in Denver, police officers from both Engl ewood and
Denver drove to the defendant’s home about eight o’ clock that
evening. They discovered a stolen vehicle parked in the
driveway, as well as brass knuckl es and net hanphet am ne on the

defendant’s person. A handgun and itens that had been seized



fromthe victinms hone were found during a search of the
defendant’s residence. The defendant told the officers that he
had purchased the car fromthe victimfor $13,000, only to

di scover later that it had been stolen. According to various
officers, he admtted fighting with the victimin an attenpt to
get his noney back; hitting the victimwth the brass knuckl es;
and taking the drugs, and other things, fromthe victimin lieu
of noney to satisfy this “debt.”

The District Attorney for the Eighteenth Judicial D strict
charged the defendant in a single information with: 1) first
degree ki dnapping; 2) conspiracy to commt Kkidnapping; 3)
possessi on of nore than one gram of nethanphetam ne (as a second
offense); 4) first degree burglary; 5) aggravated robbery (with
a shotgun); 6) first degree aggravated notor vehicle theft; 7)
possessi on of et hanphetamine with the intent to distribute; 8)
second degree assault (with netallic knuckles); 9) possession of
a weapon by a previous offender (both a shotgun and a handgun);
10) possession of an illegal weapon (netallic knuckles); 11)
commtting a crinme of violence (kidnapping, assault, and
robbery, with a shotgun, a handgun, and netallic knuckles); and
12) being a special drug offender (by having avail able a handgun
whi | e possessi ng net hanphetam ne). The infornation all eges that
all counts were commtted in Arapahoe County during the period

of Cctober 23 through 24, 2003. The district court found



probabl e cause to bind over all of the charges for trial except
first degree kidnapping, and it permtted the People to add a
thirteenth count chargi ng second degree ki dnapping. The court

al so found that the defendant’s consent to search his hone was
not voluntarily given, and it therefore suppressed the handgun
and other itens found during that search. |In addition, it
granted the defendant’s notion to sever the charge of possession
of a weapon by a previous offender, as relief from prejudicial

] oi nder.

After hearing argunent, incorporating its findings from
previ ous hearings, and finding good cause for the defendant’s
failure to challenge venue in witing within 20 days of
arraignment, the court turned to the “change of venue issue,”
which it characterized as al so operating “as a prima facie
severance of counts.” It concluded that those charges
resulting, originating, or deriving fromevidence discovered at
t he defendant’s honme when the police arrested hi mwere “distinct
and separate” fromthe allegations of kidnapping and assault.
Noti ng that severance of the nethanphetam ne and possession of a
weapon by a previous offender counts was separately required,
apparently because they would entail proof of prior offenses,
the court found that venue was proper in Denver County for
counts three and seven (possession of nethanphetam ne and

possession with intent to distribute), counts nine and ten



(possession of a weapon by a previous offender and possessi on of
an illegal weapon), and count six (aggravated notor vehicle
theft), and it ordered those counts severed.

The People imediately filed a notice of interlocutory
appeal, as authorized by sections 18-1-202(11), C. R S. (2005
and 16-12-102(2), C. R S. (2005).

.

The Col orado Constitution provides for trial in crimnal
prosecutions “by an inpartial jury of the county or district in
which the offense is alleged to have been conmtted.” Colo.
Const. art. Il, 8 16. W have construed the term“district” to
allow the legislature the freedomto define the area within
which a crimnal trial may take place, as long as that area is
confined to the vicinity in which the offense allegedly

occurred. Wafai v. People, 750 P.2d 37, 46 (Col o. 1988).

Al t hough we have noted that the | egislature has not yet chosen
to exercise its power to redefine the locality fromwhich a jury
can be drawn, id., and has instead continued to [imt venue in
crimnal actions to the county in which the crine was conm tted,
see § 18-1-202(1), C R S. (2005), we have also noted that the

| egi sl ature has chosen to expand the situs of various types of

crinmes, and crinmes conmtted in various ways, statutorily

deemng themto be commtted, and therefore to be triable, in



nore than one county. See People v. Taylor, 732 P.2d 1172, 1177

(Col 0. 1987).

Prior to 1992, in the absence of any |egislative provision
to the contrary, a defendant’s right to trial in the county
where the crime was commtted was vindicated at the trial
itself, with the prosecution having an obligation to prove venue
as alleged, just “as any other issue in the case.” People v.
Cortez, 737 P.2d 810, 811 (Colo. 1987). If the issue was
raised, id., and the prosecution failed to prove venue to the

satisfaction of the trier of fact, beyond a reasonabl e doubt,

see Tate v. People, 247 P.2d 665, 669 (Colo. 1952), the

defendant was entitled to acquittal, People v. Gould, 563 P.2d

945, 946 (Colo. 1977). Therefore, in a jury trial, unless there
was not even sufficient evidence of the location of the crine to
wi thstand a notion for judgnent of acquittal, the issue was one

for jury determnation. E.g., Caxton v. People, 434 P.2d 407,

410 (Colo. 1967).
In 1992, however, the legislature radically changed the
nature and effect of a venue determ nation, see Ch. 73, sec. 12,

§ 18-1-202(11), 1992 Colo. Sess. Laws 396, 402,' placing Col orado

! The entire subsection reads:
Proof of the county in which the offense occurred or
whi ch county is the proper place for trial pursuant to
this section shall not constitute an elenent of any
of fense and need not be proven by the prosecution at
trial unless required by the statute defining the



anong a small mnority of jurisdictions treating venue solely as
a procedural prerequisite to prosecution. Wwyne R LaFave et

al., CGimnal Procedure 8§ 16.1(g) (2d ed. 1999) (citing simlar

procedural schenes in California, Illinois, lowa, Louisiana,

Maryl and, and Utah); Nancy Hol |l ander et al., Warton’s Cri m nal

Procedure 8§ 10:14 (14th ed. 2005). No longer is an allegation
of venue a matter to be proved to the satisfaction of the jury,
as other elenents of an offense, unless the statute defining the
crinme actually requires as nuch. § 18-1-202(11), C R S. (2005).
| nstead, any objection to the place of trial authorized by this
provision is waived unless it is raised by witten notion before
trial, in the manner prescribed. Id.

Any challenge to the place of trial pursuant to section 18-

1-202 is now to be resolved by the court, prior to trial and

selection of the jury. |d. [If the court finds that trial is

of fense. Any challenge to the place of trial pursuant
to this section shall be made by notion in witing no
|ater than twenty days after arraignnment, except for
good cause shown. The court shall determ ne any such
issue prior to the commencenent of the trial and the
selection of a jury. If the court finds that trial is
not proper in the county in which the charges were
filed, the court shall transfer the case to a court of
appropriate jurisdiction in the proper county.
Failure to challenge the place of trial as provided in
this subsection (11) shall constitute waiver of any
objection to the place of trial. Pursuant to section
16-12-102(2), CRS., the prosecution my file an
interlocutory appeal of a decision transferring the
case to another county.
§ 18-1-202(11), CRS.



not proper in the county in which the charges were filed, it is
required to transfer the case to a court of appropriate
jurisdiction in the proper county. 1d. Wile the statute does
not further describe the nature of this determ nation, by
expressly excluding the jury fromany role in vindicating the
right to proper venue, it necessarily inplies that the court is
to act as the ultimate trier of fact, rather than nerely to
assess the adequacy of pleadings or the sufficiency of evidence
for a jury determnation. Simlarly, while the court nust
resol ve factual disputes about the |ocation of relevant conduct
and circunstances, in order to determ ne whether an offense is
deened to have been commtted and triable in the county in which
it was filed, the court must also interpret and apply
| egi sl ative provisions designating the situs of the offense.
Wi |l e the general assenbly has included specific situs
provi si ons throughout the crimnal code, and in fact throughout
the revised statutes, it has concentrated a nunber of general
situs-expandi ng provisions in section 18-1-202 (Place of trial).
We have previously noted, in particular, the legislature's
expansion of the situs of offenses beyond the county in which
the causative crimnal conduct takes place or the proscribed
result occurs to include any county “where an act in furtherance
of the offense occurred.” Taylor, 732 P.2d at 1177 (referring

to 8§ 18-1-202(1)). By contrast, however, because of its



inmplications for mandatory joinder, see § 18-1-408(2), 8B C R S.
(1986), we construed the nore anbi guous provisions of subsection
202(7) as not intending to expand the situs of nultiple crines
commtted as part of the same crim nal episode, but nerely to
grant authority to file crimnal charges in any county within
the sane judicial district in which any individual crine in the
epi sode coul d have been tried. Taylor, 732 P.2d at 1178. Wth
its amendnent imediately thereafter of that provision to
i nclude the words, “regardless of whether or not the counties
are in the sane judicial district,” the general assenbly has now
left little doubt about its intent to expand even the situs of
multiple crimes coommtted as part of the sane crimnal episode
to all counties in which any one of themwas commtted and woul d
be triable. Ch. 115, sec. 10, 8§ 18-1-202(7), 1987 Col 0. Sess.
Laws 603, 606.7

A crimnal court also has the discretion to order a change
of venue when adequate grounds are presented by the notion of a
party, 8 16-6-101, C R S. (2005); Cim P. 21, or whenever it is
necessary to obtain an inpartial jury, Wafai, 750 P.2d at 44.

In the absence of such grounds, however, the propriety of venue

2 By amendi ng the mandatory joi nder provisions of section 18-1-
408(2), the legislature has al so, however, elimnated sone of
the “absurd” results we sought to avoid in Taylor. See Ch. 181,
sec. 2, 8§ 18-1-408(2), 1994 Colo. Sess. Laws 1048, 1049
(requiring defendant to object and demand j oi nder before

j eopardy attaches in first trial).

10



is a mtter of fact and law, not discretion. It is not within
t he i nherent power of courts to transfer a crimnal prosecution
froma county in which the legislature deens it commtted and
triable, nmerely because the court considers another county to be
a nore appropriate venue or nore easily established as a proper
situs of the offense.

[T,

Al t hough the district court did not expressly order the
severed counts transferred to Denver County, the clear inport of
its resolution of the defendant’s venue chall enge was that they
could no | onger be prosecuted in Arapahoe County. It is nuch
| ess clear, however, that the district court found Arapahoe
County to be an inproper venue. On the contrary, because the
court did not separately take evidence or make specific factual
findings relative to the counts it chose to sever, and because
it found venue to be proper in Arapahoe County for other counts
with the sane el enents and appeared to credit w tness statenents
mlitating against a finding of inproper venue, it is at |east
as likely fromthe record on appeal that the district court
never considered itself to be making a factual and | egal
determ nation that the severed offenses were not commtted,
within the contenplation of section 18-1-202, in Arapahoe

County.

11



Wt hout any explanation distinguishing the two, the court
severed a count chargi ng possession of a shotgun by a previous
of fender but chose not to sever a count chargi ng aggravated
robbery with a shotgun. Simlarly, it severed a count charging
possession of netallic knuckles, an illegal weapon, but chose
not to sever a count charging comm ssion of a crine of violence
with nmetallic knuckles. Furthernore, wi thout rejecting officer
testinony that the defendant admtted acquiring the
met hanphet am ne found on himfromthe victimas paynent for a
debt, or suppressing the defendant’s statenent, the court
removed both counts of possession of the drugs.

The district court correctly noted that an of fense based on
the illegal possession of an item at the tinme of a suspect’s
arrest for an earlier offense, does not inply, in and of itself,
that it is also based on the act or series of acts for which the
arrest was sought. See § 18-1-202(7), C R S. (2005). The court
did not, however, acknow edge that such subsequent possession
may have circunstantial value in establishing possession during
the earlier episode. Nor did the court address or neke factual
findings concerning the prosecution’ s assertion that the
ki dnappi ng/ assault epi sode begi nning in Arapahoe was noti vated
by, and therefore constituted an act in furtherance of, the
def endant’ s conti nued possession of the stolen vehicle, later

found in his driveway. Cf. People v. Freeman, 668 P.2d 1371

12



1380 (Col o. 1983) (sufficient evidence of an act in furtherance
when the act was closely related to a common crim nal schene,
the act was clearly in the defendant’s mnd prior to the

conmi ssion of the crine, the act was a notivating factor for the
crime, and the act was used to conceal the crine).

Wth the adoption of section 18-1-202(11), the legislature
has made clear that the propriety of venue in the county where
the prosecution is comenced is to be resolved by the trial
court prior to selection of a jury, and that any finding of
i nproper venue is subject to interlocutory review. Wile there
may be circunstances in which a separate hearing on venue is not
necessary, the defendant is entitled to put the prosecution to
its proof. By the sanme token, upon proper challenge by the
def endant, the People nust be given an opportunity to persuade
the court of the situs of the charged offense. Meani ngful
revi ew demands adequate factual findings concerning the conduct
and circunstances relevant to the situs of the chall enged
of fenses and an expl anation of the court’s understanding of the
applicable law. The record below is inadequate for this
pur pose.

I V.

Because there was no determ nation of the propriety of

venue in Arapahoe County, the order of the district court

di sm ssing counts three, six, seven, nine, and ten is reversed

13



and the matter is returned for further proceedi ngs consi stent

with this opinion.
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