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No. O05SA279, In the Matter of Betty Ann Bass - Adequacy of
Notice in Attorney Disability Proceedings - Law of the Case
Doctrine - Sanctions for Failure to Conply with Discovery
Ordered by the Presiding D sciplinary Judge

In this appeal of an attorney disability matter, the
Suprene Court affirnms the Presiding D sciplinary Judge’ s order
transferring Appellant-Respondent to disability inactive status.
The Court finds that the Ofice of Attorney Regul ati on Counsel
adequately petitioned for a disability proceedi ng by providing
sufficient notice of its request for such a proceeding to
Appel | ant - Respondent. The Court also finds that the | aw of the
case doctrine did not preclude the Presiding Disciplinary Judge
fromreconsidering his decision to disregard the report of the
first nmedical expert retained to conduct an independent nedi cal
exam nation of Appell ant-Respondent.

The Court further holds that the Presiding D sciplinary
Judge did not abuse his discretion by sanctioning Appellant-
Respondent for her failure to cooperate with a second
i ndependent nedi cal exam nation. The sanction, which

effectively established that Appell ant-Respondent suffered from
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a “mental infirmty,” was reasonable in |ight of Appellant-
Respondent’ s repeated disregard of the Presiding Disciplinary
Judge’s orders to cooperate in the independent nedi cal

exam nation process.
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Attorney Betty Ann Bass appeals an order entered by the
Presiding Disciplinary Judge (“PDJ”) transferring her to
disability inactive status pursuant to CR C P. 251.23. W

affirm

For the past several years, Bass has been involved in a
consol i dat ed di sciplinary proceedi ng concerning nmultiple
conplaints filed against her alleging violations of the Col orado
Rul es of Professional Conduct. The consolidated proceedi ng has
been contentious and protracted, in large part because of Bass’
repeated failure to follow the PDJ' s orders

After Bass failed to attend an agreed-upon nedi ati on
session in Decenber 2004, the Ofice of Attorney Regul ation
Counsel (“QARC’) filed a status report asserting that Bass
conduct raised a “substantial question” as to whether she
suffers froma nental or enotional infirmty such that she coul d
nei ther defend herself in the disciplinary proceedi ng nor neet
her professional responsibilities as an attorney. According to
the QARC s status report, several participants in the
di sci plinary proceedi ng expressed concern for Bass' nental
condi tion.

At a conference on January 11, 2005, the PDJ provi ded Bass
with the opportunity to show cause why she should not submt to

an i ndependent nedical examnation (“IME’) in order to determ ne
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whet her she suffers froma nental or enotional infirmty. After
hearing argunments fromthe parties, the PDJ ordered Bass to
undergo an | ME conducted by Dr. David Wahl

The PDJ directed the OARC to provide Dr. Wahl with a copy
of the Decenber 2004 status report as well as copies of two
orders previously entered in the disciplinary proceeding. The
QARC supplied these materials to Dr. Wahl, along wth additional
docunents. Al of these materials were transmtted to Dr. Wahl
under a five-page cover letter summari zing the OARC s
i npressi ons about Bass’ behavi or.

Dr. Wahl net with Bass on two occasions and subsequently
i ssued a report finding that she suffered froma del usi onal
di sorder that both inpaired her ability to defend herself in the
di sci plinary proceedi ng and rendered her unable to fulfill her
duties as an attorney. At an evidentiary hearing held on March
16, 2005, Dr. Wahl testified that his conclusions were based
primarily on the nmental status exam nation he conducted in his
meetings with Bass. Dr. Wahl acknow edged that he reviewed the
docunents disclosed by the OARC, including the additiona
docunents not referenced in the PDJ's directive.

The PDJ al so heard the testinony of Dr. Jill MNaul, a
forensic psychiatrist retained by Bass to rebut Dr. WAhl’s
report. Dr. MNaul testified that Bass did not suffer froma

mental infirmty or illness, a conclusion she reached after
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meeting with Bass and talking with her on the tel ephone in the
days preceding the hearing. Dr. MNaul conceded in her
testinony that her diagnosis was based primarily on Bass’
performance on a nental status exam nation that only tested for
severe psychol ogi cal di sorders.

In an order entered on April 8, 2005, the PDJ held that Dr.
Wahl s report was unreliable because it was based at least in
part on the additional materials disclosed by the CARC. 1In the
PDJ’s view, “[i]t would be pure speculation to predict what Dr.
Wah!l s opi ni on woul d have been absent [the QARC s additional]

di scl osures.” The PDJ explained in a |later order that he
primarily was concerned about the appearance that the QARC was
inproperly attenpting to influence Dr. WAhl’s report, rather
than the exi stence of any actual influence by the OARC. The PDJ
al so found that Dr. MNaul’ s report was insufficient because it
was the result of a truncated, |ast-mnute exam nation of Bass.

In light of the additional disclosures to Dr. Wahl, the PDJ
entered an order granting Bass’ notion for a second | ME
conducted by anot her physician, Dr. Fred MIler. In his order,
the PDJ nmade clear that he expected Bass to fully cooperate with
Dr. MIler, and that her refusal to do so would result in an
adverse inference that she suffers froman infirmty sufficient

to warrant her transfer to disability inactive status. At Dr.



MIler’s request, the PDJ al so appointed Dr. Robin Post to
conduct psychol ogical testing on Bass.

Bass repeatedly failed to cooperate with Drs. M|l er and
Post. She net with Dr. MIler on two occasions but refused to
take a routine psychol ogical test or provide even the nost basic
information. Bass failed to keep subsequent appointnments with
Dr. MIller, notwithstanding the PDJ's orders requiring Bass to
attend and cooperate in further evaluation sessions. Bass
simlarly cancel ed several sessions scheduled with Dr. Post.

Throughout this process, Bass clained that financial
har dshi ps prevented her fromconplying wth the exam nation. In
response, the PDJ took extraordi nary neasures to acconmodate
Bass. The PDJ provided Bass with funds to pay for child care
and transportation, and arranged for Bass to neet with Dr. Post
at the University of Colorado School of Law, near Bass’ hone in
Boul der.

Nevert hel ess, Bass continued to avoid the second | ME. She
refused to make or keep appointnents with Drs. M|l er and Post
by cl ai m ng new hardshi ps--specifically, the threat of eviction.
Bass attended the session scheduled with Dr. Post in Boul der
but brought her children with her, thereby frustrating Dr.
Post’s ability to conduct a psychol ogical exam nation. |In Dr.

Post’ s opinion, Bass “was aware that the psychol ogi cal



exam nation could not be performed wth five young children
present.”

In the course of the second | ME process, and despite her
repeated clains of financial distress, Bass nmet twice with her
own psychol ogist, Dr. MNaul. As a result of these neetings,
Dr. McNaul issued another report to the PDJ, this tinme opining
t hat conti nued psychol ogical testing of Bass woul d be unw se.

By md-July, Drs. MIller and Post both inforned the PDJ
t hat Bass’ behavi or prevented a diagnosis of her nental
condition. Dr. Post believed that Bass was “strongly notivated

to avoid the present psychol ogi cal exam nation.”

On August 15, 2005, after offering Bass nultiple
opportunities to conply with the exam nation process, the PDJ
heard testinony and received exhibits on the second | ME
| ncl uded anong the exhibits offered by the OARC were letters
fromDrs. MIler and Post. Against the express order of the
PDJ, Bass failed to appear in person at the hearing, but instead
testified by tel ephone.

The PDJ transferred Bass to disability inactive status on
Septenber 2, 2005, finding that “the totality of the
ci rcunst ances” denonstrated by clear and convinci ng evi dence
that Bass suffered froma nental or enotional infirmty. The
PDJ relied in part on Dr. Wahl’s conclusion that Bass suffered

froma del usional disorder, explaining that while he “previously
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found Dr. Wahl m ght have been influenced” by the OARC s

di scl osures, “Dr. Wahl testified he primarily based his opinions
on the nmental status examnations . . . .” The PDJ also found
that Bass’ refusal to cooperate in the second | ME process nade
it inmpossible for Drs. MIller and Post to conplete their
exam nations and arrive at a diagnosis. Because of Bass’
failure to conply with the second I ME, the PDJ sanctioned her
under CR C P. 37(b)(2)(A) by nmaking an “adverse finding” that,
had the testing gone forward, Drs. MIler and Post woul d have
concl uded that Bass suffers froma nental infirmty rendering
her unabl e to discharge her duties as an attorney.

.

The Col orado Rul es of Procedure Regardi ng Attorney
Discipline and Disability Proceedi ngs require that an attorney
be transferred to disability inactive status where, upon
petition by any interested party, “it is shown that [the]
attorney is unable to fulfill professional responsibilities
conpetently because of physical, nental or enotional infirmty
or illness . . . .” CRCP. 251.23(a). “During such tinme as
an attorney is on disability inactive status the attorney shal
not engage in the practice of law.” |I|d.

Qur rules permt the Presiding D sciplinary Judge to
“direct such action as it deens necessary or proper to determ ne

whet her the attorney is incapacitated, including an exam nation
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of the attorney by qualified nedical experts.” CRCP
251.23(c). If, “upon due consideration,” the PDJ determ nes
“that the attorney is incapable of continuing to practice |aw or
is incapabl e of defending in [disciplinary] proceedings .
the [PDJ] shall enter an order transferring the attorney to
disability inactive status.” 1d.

On appeal, Bass argues that the PDJ conmmtted three errors,
each of which requires reversal of her transfer to disability
i nactive status. First, Bass contends that the disability
proceedi ng was i nproper because the QARC did not file a petition
before the PDJ ordered Bass to submt to an independent nedi cal
exam nation. Second, Bass asserts that the “law of the case”
doctrine precluded the PDJ fromreconsidering his decision to
disregard Dr. Wahl’'s report. Third, Bass clains that the PDJ
erred in drawi ng an “adverse inference” as a sanction for her
refusal to cooperate in the second | ME process. For the reasons
we explain below, we disagree with Bass’ argunents and affirm
the PDJ's order transferring Bass to disability inactive status.

A

CRCP. 251.23(c) allows an “interested party” to
“petition” the PDJ for a determ nation of whether an attorney-
respondent is incapable of practicing |law due to a nental or
enotional infirmty or illness. Bass contends that the OARC s

Decenber 2004 status report is not a “petition” within the
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meani ng of Rule 251.23 and, as a consequence, the PDJ | acked
jurisdiction to hold the disability proceeding. Bass’ argunent

presents a question of |aw, which we consider de novo. See

People v. Trupp, 51 P.3d 985, 987-88 (Colo. 2002)

(interpretation of rules calls for de novo review).

We decline to adopt Bass’ narrow readi ng of the word
“petition” in CRC P. 251.23(c). Instead, we hold that a
“petition” is any filing by an interested party that brings the
issue of disability to the attention of the PDJ and provides
sufficient notice of the issue to the attorney-respondent.
Notice is sufficient when it adequately inforns the attorney-
respondent that an “interested party” requests that the PDJ take
action to determ ne whether the attorney-respondent is nentally
or enotionally incapable of practicing |aw or defendi ng agai nst

a disciplinary conplaint. Cf. People v. Stillman, 42 P.3d 88,

93 (O.P.D.J. 2002) (holding that notice in a disciplinary
setting i s adequate where the attorney-respondent is provided
wth “a recitation of the facts revealing the offensive conduct
[and] al so the identification of the | egal prohibition which
procl ai ns such conduct violative of the rules applicable to a
| awyer’s conduct”).

The Decenber 2004 status report satisfies our requirenent
of a “petition” under C. R C P. 251.23(c) because it provided

Bass with adequate notice of the OARC s request to initiate a
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di sability proceeding. Inportantly, Bass does not claimthat
she | acked notice of the QARC s request for a disability
proceedi ng, and she does not explain how she has been harnmed by
the lack of a separate fornmal petition. The absence of any

di scernabl e harmto Bass supports our conclusion that notice was

adequate in this case. See Inre Smth, 989 P.2d 165, 171

(Colo. 1999) (rejecting attorney-respondent’s unsupported
assertion of inadequate notice in disciplinary proceeding); Cty

of Thornton v. Bijou Irr. Co., 926 P.2d 1, 30 (Col o. 1996)

(noting that “the absence of any cogni zabl e cl ai mof harm
resulting fromthe all egedly inadequate notice” suggested that
notice was sufficient).

Because the Decenber 2004 status report unquestionably put
Bass on notice of the disability proceeding and gave her a
meani ngf ul opportunity to oppose the OARC s request for an | ME
we find that it satisfied the “petition” requirenent of CR C P
251. 23(¢c).

B.

Bass next argues that the PDJ inproperly considered Dr.
Wahl"s report in his order transferring her to disability
i nactive status. According to Bass, the “law of the case”
precluded the PDJ fromrelying on Dr. Wahl’'s findings after the
PDJ found themto be tainted by the OQARC s discl osures. W

di sagr ee.
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The “law of the case” doctrine recognizes that “[a]lthough
atrial court is not inexorably bound by its own precedents,
prior relevant rulings made in the sanme case are generally to be

followed.” People ex rel. Gllagher v. Dist. Court, 666 P.2d

550, 553 (Colo. 1983). This “discretionary rule of practice” is
based primarily on considerations of judicial econony and

finality. Id. (quoting United States v. U S. Snelting, Refining

& Mning Co., 339 U S. 186, 199 (1950)).

Not wi t hst andi ng t hese consi derati ons, we never have held
that the “law of the case” doctrine prevents a trial court from
clarifying or even revisiting its prior rulings, as the PDJ did
inthis case. In fact, we previously have expl ai ned that
“[e]very ruling or order nade in the progress of an on-going
proceedi ng may be rescinded or nodified during that proceeding

upon proper grounds.” Broyles v. Fort Lyon Canal Co., 695 P.2d

1136, 1144 (Colo. 1985); see also People v. Roybal, 672 P.2d

1003, 1005 n.5 (Colo. 1983) (“The doctrine of the |aw of the
case is nore flexible inits application to reconsideration by
the court making the decision . . . .7").

Here, the PDJ acted “upon proper grounds” when he deci ded
to reconsider his earlier ruling on Dr. WAhl’s report. Though
the PDJ initially found that the report was conpron sed by the
QARC s disclosure of additional materials, the PDJ s subsequent

order clarified that his primary concern was the appearance of
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i nproper influence. The record supports the PDJ’' s
clarification.® Dr. Wahl testified at the March 16, 2005,
hearing that the QARC s letter and enclosures did not inpact his
di agnosi s, al though the contents of the materials “infornmed”
sonme of his conclusions. Dr. Wahl’'s concl usi ons were based

al nost exclusively on the nental status exam nation he conducted
in his neetings with Bass, which he described in his testinony
as “a very significant part of the evaluation,” “the core” of
his findings, and “the heart of the diagnosis.” |In light of Dr.
Wahl’ s testinony, the PDJ had “proper grounds” to reconsider his
earlier finding that the IME was unreliable. Broyles, 695 P.2d
at 1144,

In the end, however, Dr. WAhl’'s expert report was not the
princi pal grounds for the PDJ's decision to transfer Bass to
disability inactive status. For the reasons explained bel ow, we
believe that the PDJ's order can be affirnmed solely on the basis
of his “adverse finding” entered agai nst Bass because of her

repeated failure to conply with the second | ME process.

1 We have not been asked to address--and we therefore do not
address--the issue of whether the disclosure of additional
materials by the CARC did in fact conprom se Dr. Wahl's

fi ndi ngs.
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C.
When ordering the second | ME, the PDJ nade clear to Bass
that her refusal to cooperate with Drs. MIler and Post would
result in an adverse inference of disability. The PDJ was well

Wi thin his discretion when he inposed this sanction. See People

v. MIlton, 732 P.2d 1199, 1207 (Colo. 1987) (holding that the
i nposi tion of sanctions is reviewed for abuse of discretion); KN

Energy, Inc. v. Geat W Sugar Co., 698 P.2d 769, 787 (Colo.

1985) (sane).

Under C. R C. P. 251.18(d), proceedi ngs before the PDJ “shal
be conducted in conformty with the Colorado Rules of Cvil
Procedure”--which include CR C.P. 37. Thus as a sanction for
failing to cooperate with an IME, Rule 37 permts the PDJ to
enter an order finding “that the matters regardi ng which the
[ di scovery] order was made or any other designated facts shal
be taken to be established for the purposes of the action

.7 CRCP. 37(b)(2) (A); see also Smth, 989 P.2d at 174

(uphol di ng sancti ons agai nst attorney-respondent in disciplinary
proceeding for failure to conply with discovery); People v.
Stauffer, 858 P.2d 694, 697 (Col o. 1993) (sane).

As our holdings in Smth and Stauffer nmake clear, we have
not hesitated to affirmthe inposition of sanctions under Rule
37 in the context of attorney disciplinary proceedi ngs, even

where, as in Stauffer, the sanction clearly is outconme
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determ native. See 858 P.2d at 697 (affirmng entry of default
agai nst attorney-respondent as sanction for failure to attend
his own deposition). Bass offers no reason why disability
proceedi ngs should be treated differently. |In each of these
settings where discovery is ordered, the underlying |ogic behind
Rule 37 is plain: a party cannot avoid the determ nation of a
factual issue by refusing to cooperate in legitimte discovery.

See Newel| v. Engel, 899 P.2d 273, 278 (Colo. App. 1994)

(dism ssing action as sanction for plaintiff’'s repeated failure

to submt to psychol ogical evaluation); Sheid v. Hew ett

Packard, 826 P.2d 396, 399 (Colo. App. 1991) (“A court is
justified in inposing a sanction which termnates litigation

if a party’ s disobedience . . . constitutes a substanti al
devi ation fromreasonable care in conplying with di scovery
obligations.” (citation omtted)).

Despite clear notice fromthe PDJ, Bass utterly failed to
cooperate in the second | ME process. As recounted above, Bass
repeatedly m ssed her appointnments with Drs. MIler and Post or
canceled themat the last mnute. Even when she attended the
eval uati on sessions, Bass effectively short-circuited the
exam nations. She refused to allow Dr. MIler to admnister a
personality test, or even to provide Dr. MIller with basic
information. She prevented Dr. Post from anal yzi ng her nenta

state by bringing her children to the evaluation, despite Dr.
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Post’s instructions not to do so. W agree with the PDJ that
nothing in the record excuses Bass’ behavi or.

Bass argues that we cannot affirmthe PDJ' s adverse
i nference because there is no evidence that she acted willfully
in failing to conply with the second IME. W previously have
rejected the view that severe sanctions “can only be entered

when there is a finding of willfulness on the part of the

nonconplying party.” Kwik Way Stores, Inc. v. Caldwell, 745

P.2d 672, 677 (Colo. 1987). As we explained in Kw k Wy,
“Ir]equiring a finding of willfulness . . . would vitiate nuch
of the discretion which CR C. P. 37(d) intended to repose in the
trial court for abuse or disregard of the discovery process.”
Id. Instead, “[w here a party does not deliberately or
intentionally disobey the discovery rules but nonethel ess
engages in a course of conduct that manifests a fl agrant

di sregard of discovery obligations or constitutes a substanti al
devi ation fromreasonable care in conplying with di scovery
obligations,” a court nmay inpose the sanctions contenpl ated by

CRCP. 37(b)(2). 1d. Wile Kumk Way concerned the sanction

of default, we see no reason why a greater degree of culpability
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must be shown before inposing the | esser sanction of an adverse
i nference. ?

W note that, despite Bass’ protests of financial hardships
(which we accept as genuine), this case bears little simlarity
to other cases concerning sanctions inposed on parties claimng

econom ¢ duress. For exanple, in Manning v. Mnning, 136 Col o.

380, 317 P.2d 329 (1957), a case decided under a fornmer version
of Rule 37, we held that the drastic sanction of dism ssal was
unwarranted where the plaintiff failed to attend a court-ordered
deposition because of a lack of financial resources. In

Manni ng, however, the plaintiff was forced to travel from
Chicago to Denver to attend the deposition, and she was denied
her request that the defendant bear her travel expenses. In
Bass’ case, she was required to travel from Boul der to Dr.
Post’s office in Denver, and still failed to conply despite a

di sbursenment of funds fromthe PDJ to provide for child care and

transportation. In addition, Bass’' financial hardships

2 1n Kwi k Way, we also noted that “a sufficient |evel of

cul pability” for drastic sanctions under C R C P. 37 “generally
w Il be present in cases where an order conpelling discovery was
entered and the party failed to conply.” 745 P.2d at 678 n.9.
Under such circunstances, “nonconpliance woul d be nothing short
of gross negligence.” |d. Bass repeatedly ignored the PDJ's
orders to attend eval uation sessions with Drs. MI|ler and Post,
and her disregard establishes the “sufficient |evel of

cul pability” needed to inpose the sanction of an adverse

i nference under C R C. P. 37.
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apparently did not prevent her fromneeting twice with her own
psychol ogi st during the second I ME process. In light of this
record, Bass’ refusal to cooperate in the second | ME process--
notw t hstandi ng her clains of financial hardships--was
sancti onable under C.R C P. 37.

Bass al so contends that the PDJ shoul d have inposed a
| esser sanction by tenporarily placing her on disability
inactive status until she conpleted the | ME process. W hardly
t hi nk that woul d have solved the problemin this case. The PDJ
still would be forced to contend with a protracted disability
proceedi ng that only woul d end when Bass decided to conply with
his orders. W do not believe that Col orado | aw | eaves the PDJ

at the nercy of an uncooperative attorney. Cf. Newell, 899 P.2d

at 278; Sheid, 826 P.2d at 399. | nstead, as in this case, the

PDJ may draw an adverse inference of disability and transfer the
uncooperative attorney to inactive status, thereby requiring the
attorney to petition for reinstatenent under C. R C. P. 251. 30.

Bass’ disregard of the PDJ's orders to cooperate in the
second | ME process was sufficient to support an adverse
inference that she was, in fact, inpaired by a nental infirmty.
Wil e the OARC bears the burden of establishing disability, see
C.RC P. 251.23(e), an attorney-respondent cannot frustrate the
QARC s ability to satisfy that burden through del ays and

excuses. |If those delays and excuses result in an adverse
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inference of disability, then the onus properly shifts to the
attorney-respondent to seek reinstatenent.
[T,

We agree with the OQARC that it adequately petitioned the
PDJ for a disability proceeding under CR C.P. 251.23 by filing
t he Decenber 2004 status report. W also find that the PDJ had
proper grounds to revisit his decision to disregard the expert
report of Dr. Wahl. Even without Dr. Wahl’s report, the adverse
i nference drawn by the PDJ was by itself sufficient to establish
by clear and convincing evidence that Bass suffers froma nental
or enotional infirmty or illness, and that such infirmty or
i1l ness prevents her from both defending herself in the
consol i dated disciplinary proceeding and fulfilling her
responsibilities as an attorney. Accordingly, the PDJ' s order
transferring Betty Ann Bass to disability inactive status is

af firned.
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