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In this opinion, the Suprene Court reviews the sumary
judgment of the trial court dism ssing an application seeking a
finding of reasonable diligence in a conditional water rights
decree. The applicant, Natural Energy Resources Conpany
(“NECO'), sought to satisfy its ongoing diligence requirenent
under the “can and will” statute. The water court determ ned
t hat NECO was precluded fromestablishing that it “can and will”
conplete its project with diligence and within a reasonabl e
anmount of tinme because NECO is issue precluded by two prior
wat er court cases.

In two prior finally adjudicated cases, Case Nos. 86-CW 266
and 88-CW 178, NECO and the County of Arapahoe, a party in
privity with NECO had a full and fair opportunity to litigate
the disputed water rights. These cases concerned NECO s
application for an expansion of water rights in NECO s

condi tional decree obtained in 1984. The original decree
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concerned the use of Taylor Park Reservoir in conjunction with

t he proposed hi gher-el evation Union Park Reservoir for the
production of hydroelectric power and water storage. The
applications in Case Nos. 86-CW 266 and 88-CW 178 sought to
expand the capacity of the Union Park Reservoir and obtain

numer ous ot her rights and decreed uses for a proposed project
known as the Union Park Project. One of the primary ains of the
project was to transfer water fromthe Gunnison River Basin to
Arapahoe County for eventual use there.

Following lengthy litigation, the water court determ ned
that the project was unfeasible. As relevant here, the water
court also determ ned that NECO s proposed use of Tayl or Park
Reservoir was “inimcal” to its present use and would constitute
a “maj or operational change.” NECO failed to secure the
necessary permts for either the use of Taylor Park Reservoir as
a forebay or an afterbay or for the installation of a punping
pl ant at Tayl or Park Reservoir for its proposed hydroelectric
installation. These same concerns were raised in NECO s present
appl i cation.

The i ssues of whether the proposed use of Taylor Park
Reservoir was feasible and whether NECO was |ikely to obtain the
necessary permts to effectuate the conditional decree were
finally adjudicated on the nmerits. NECO or a party in privity

with NECO had a full and fair opportunity to litigate these



i ssues. The use of Taylor Park Reservoir as a forebay and
afterbay and the punping plant installation are necessary
features of the original conditional decree. Thus, NECO is
barred by issue preclusion fromestablishing that it “can and
will” conmplete its project wwth diligence and in a reasonabl e
anount of tinme because NECO cannot denonstrate that these
features will be attained. Accordingly, the Suprene Court
affirnms the summary judgnent of the water court dism ssing
NECO s continued diligence application for its conditional water

rights decree.
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Petitioner-Applicant, Natural Energy Resources Conpany
(“NECO'), appeals the decision of the Water Court for Water
Division No. 4 (“water court”), dismssing its application
seeking a finding of reasonable diligence for its conditional

decree (“Decree”) entered in Case No. 82-CW340 for storage

rights in the Union Park Reservoir. The Decree’ s use provision



contenpl ated using Tayl or Park Reservoir as a forebay and
afterbay for the proposed higher-elevation Union Park Reservoir
in the production of hydroelectric power.

The Decree was originally granted in 1984. In 1986, NECO
sought to expand the Decree as part of a proposed water
devel opment known as the Union Park Project. The Union Park
Project sought to transfer water fromthe Upper Gunnison River
Basin via a series of tunnels, pipelines, siphons, and flunmes to
Arapahoe County. A nunber of parties chall enged the proposed
project and NECO s water rights applications were litigated in
two proceedi ngs, Case Nos. 86-CW226 and 88-CW 178, aff’'d in

part, rev'd in part, In re Application for Water Ri ghts of the

Bd. of County Commirs of the County of Arapahoe, in Gunnison

County, 891 P.2d 952 (Colo. 1995) (hereinafter Arapahoe |),

aff’d on reh’g sub nom Bd. of County Conmirs of County of

Arapahoe v. Crystal Creek Honeowners’ Assoc., 14 P.3d 325 (Colo.

2000) (hereinafter Arapahoe I1).

I n these adjudi cations, NECO and NECO s successor and
predecessor in interest, the County of Arapahoe (“Arapahoe”),
sought to expand upon the conditional Decree obtained in Case
No. 82-CW340. The Decree was expressly incorporated into the
new applications. The two applications in Case Nos. 86-CW 226
and 88-CW 178 were ultimately denied. Wile these cases were

still being litigated, NECO and Arapahoe maintained the 1982



Decree by satisfying the ongoing diligence requirenent of
section 37-92-301(4)(a)(1), C.RS. (2005)! Although several
adverse rulings stemmng fromissues litigated in Case Nos. 86-
CW 226 and 88-CW 178 woul d have ot herwi se barred NECO and
Arapahoe fromsatisfying the “can and will” requirenent of the
diligence application, the rulings were still being appeal ed at
the tinme of the diligence applications. Accordingly, the
applications were not dism ssed on grounds of issue preclusion
because the courts had yet to issue a final decision on the
merits.

The current diligence application, Case No. 04-CW120, in
contrast, followed the final judgnent of Case Nos. 86-CW 226 and

88-CW 178 in Arapahoe Il. Consequently, the water court denied

NECO s application on sunmary judgnment notion after finding
NECO s ability to denonstrate the reasonable diligence “can and
will” test was precluded by issues decided in the earlier
rulings. The court specifically found that prior orders

precl uded NECO from usi ng Taylor Park Reservoir as a forebay or
afterbay or frominplenenting a proposed punping station —
features necessary for both the proposed Union Park Project and

the original 1982 Decree’ s proposed hydroel ectric power

! The statute has not changed since the tinme of NECO s 2002
application. W refer to the 2005 statutes unl ess otherw se
not ed.



installation. Consequently, the water court cancelled NECO s
condi tional water right.

We now affirmthe water court’s summary judgnment order
The issues of whether NECO obtai ned the necessary gover nnent
permts to use Taylor Park Reservoir and whether the proposed
punpi ng plant was feasible were litigated and finally

adj udi cated in Arapahoe | and Arapahoe Il. NECO was the

original party to litigate issues pertaining to the Decree, and
isin privity with the only other party to litigate these sane
i ssues, Arapahoe. Both NECO and Arapahoe had a full and fair
opportunity to litigate whether Tayl or Park Reservoir may be
used as a forebay and afterbay and whether a punping facility
may be installed; and they have done so. As the water court
determ ned that the conditional right was unfeasible in Case
Nos. 86-CW 266 and 88-CW 178 and t hese deci sions have been
affirmed in relevant part by this court, NECO is precluded from
l[itigating these issues again. Thus, we affirmthe judgnent of
the water court dism ssing NECO s application seeking a finding
of reasonable diligence in maintaining its conditional water
rights in the 1982 Decr ee.
| . Facts and Proceedi ngs Bel ow
NECO applied to the water court for a finding of reasonable

diligence on a conditional storage right concerning Union Park



Reservoir and Tayl or Park Reservoir.? NECO s application regards
a conditional Decree which has been the subject of |engthy and
conplex litigation. The application was denied on sunmary
judgnent by the water court because the court found that NECO
was precluded fromdenonstrating that Tayl or Park Reservoir
could be used as a forebay and afterbay of the proposed Union
Park Reservoir or from denonstrating that a punping plant woul d
be installed at Taylor Park Reservoir. Prior and finally

adj udi cated court orders determ ned that NECO failed to satisfy
the “can and will” requirement® with respect to these features of
the conditional Decree. Before addressing NECO s present
application for a finding of diligence in maintaining the Decree

and the Opposers’*

argunment that the application is barred by
i ssue preclusion, we briefly review the facts and procedural

hi story of the water rights at issue.

2 Tayl or Park Reservoir is owned by the United States and
operated by the Bureau of Reclanmation for the benefit of the
Unconpahgre Vall ey Water Users Association (“UYWWA”) and the
Upper @unni son River Conservancy District.

8§ 37-92-305(9)(b), CRS. (2005).

* The Opposers are: Crystal Creek Honeowners, MIton G aves,
Dougl as Bryant, and Nancy WIllianms as Trustees under the WII| of
Ernest Cockrell Jr., for the benefit of Ernest Cockrell and the
Loui si ana Trust under the WIIl of Virginia Cockrell for the
benefit of Ernest D. Cockrell 11, and the Louisiana Trust under
the WIIl of Virginia Cockrell for the benefit of David Cockrell;
Upper @unni son River Water Conservancy District, Colorado River
Wat er Conservation District, Board of County Comm ssioners of
@unni son County, and the High Country Citizens’ Alliance.



In 1984, NECO successfully obtained a conditional water
ri ght Decree for storage of 325,000 acre-feet in the proposed
Uni on Park Reservoir for use in a planned water devel opnment
known as the Union Park Reservoir Project.®> The conditional
water right was for the circulation of water between Tayl or Park
Reservoir and Union Park Reservoir for the generation of
hydroel ectric power. Specifically, the Decree contenpl ated
usi ng Tayl or Park Reservoir as a punping forebay and power
generation afterbay for the proposed hi gher-el evation Union Park
Reservoir.?®

Tayl or Park Reservoir is |located just west of the

Continental Divide in Gunnison County near the geographi cal
center of Col orado. The proposed Union Park Reservoir would lie
nearby on Lottis Creek, a tributary of the Taylor R ver. The
Tayl or River runs fromthe Upper Gunnison R ver Basin down to
join the East River, formng the Gunnison River near the Cty of
Gunni son. Both Tayl or Park Reservoir and the proposed Union

Park Reservoir lie upstreamof the Aspinall Unit, which is

°Case No. 82- CW 340.

® The Decree states in relevant part:
The use of the water will be for the generation of
hydro-el ectric energy and power generation in general.
Water will be released from Union Park Reservoir
t hrough the primary punping-generating facilities and
into Taylor Park Reservoir in generating node, where
said water shall again be diverted by the sane
facilities and punping node into Union Park Reservoir
for reuse as part of the hydro-electric power project.



conposed of three reservoirs: Blue Mesa Reservoir, Mrrow Point
Reservoir, and Crystal Reservoir. Although the 1982 Decree was
nore limted in scope, the Union Park Project ultimtely sought
to appropriate waters fromthe Upper Gunni son Basin and transfer
them north and east to Arapahoe County via a trans-nountain
di ver si on.

In 1986, NECO applied for changes to the conditional right.’
NECO sought to increase the capacity of the proposed Uni on Park
Reservoir from 325,000 acre-feet to 900,000 acre-feet, to direct
flowrights for the project® and to expand the decreed uses for
the entire storage right from hydroel ectric power generation to
i ncl ude a nunber of uses, including several non-consunptive
uses: recreation, fish and wildlife propagation, and reservoir
evaporation replacenent. The application for the 900,000 acre-
feet capacity incorporated the 325,000 acre-feet capacity
decreed in Case No. 82-CW 340, |less 4,450 acre-feet which had
been transferred to another point of storage in Case No. 85-CW

96. In addition to the increased storage capacity of the Union

' Case No. 86-CW 226.

8 NECO sought to transfer the water through a series of

pi pelines, tunnels, siphons, and flunmes to Arapahoe County. The
plan relied upon six different points of diversion, eleven
alternate points of diversion, use of federal reservoir storage
facilities, assessnent and redeterm nation of federal water
rights, condemmation of existing water rights, change of use of
conditional water rights from nonconsunptive to consunptive
uses, plans for augnentation, the possible purchase of water
rights, and the reevaluation of water rights in the Gunnison

Ri ver Basin. See Arapahoe |, 891 P.2d at 957-58, n.2.




Park Reservoir, the proposed expansion of the Union Park Project
sought to appropriate water fromthe Upper Gunnison Ri ver Basin
for the use of Arapahoe via a trans-nountain diversion.

In 1988, while the application was still pending, NECO
conveyed its interest in the Union Park Project to Arapahoe.
Arapahoe was then substituted as the applicant in Case No. 86-
CW 226. The Opposers® in that action nmoved for summary judgnent.
They argued that the appropriation was specul ati ve because NECO
had not obtained firmcommtnents for use of the water it sought
to appropriate.

NECO s application in 86-CW226 sought priority dates
relating back to the tinme NECO applied for the original Decree
in 1982. However, NECO al so sought to use evidence of its
intent to use the additional water fromyears subsequent to

1982. The water court disallowed this evidence!® and granted the

® The Opposers were: City of @unnison, Colorado River Water
Conservation District, Crystal Creek Honeowners’ Associ ation,
Perkins D. Sans, Ernest H Cockrell, National Wldlife
Federation, Colorado WIldlife Federation, Gunnison Angling

Soci ety, Western Col orado Wat er Congress, Rai nbow Servi ces,
Inc., High Country Citizens’ Alliance, Tranpe Ranches, the
United States of Anerica, Upper Gunnison R ver Water Conservancy
District, Virgil & Lee Spann Ranches, City of Delta, Gty of
Montrose, County of Gunnison, East River at Al nont Property
Owmners’ Association Inc., Three Rivers Resort, Gordon & Elsie
Fer guson, Gunni son County El ectric Association, Col orado Water
Conservation Board, Colorado Division of Wldlife, State

Engi neer of Col orado, and the Unconpaghre Valley Water Users
Associ ati on.

10w subsequently affirned this ruling in Arapahoe |, 891 P.2d
at 964- 66.

10



Qpposers’ notion in part, finding nost of the application

specul ative. Specifically, the water court found the
application specul ative because it was filed by a private
conpany, rather than a governnent agency, and did not conply
with section 37-92-103(3)(a)(l), CRS. 15 (1979).* NECO failed
to satisfy section 37-92-103(a)(l) because NECO did not
denonstrate that it had fornmed the requisite intent to
appropriate water in 1982, the year NECO clained for three dates

of appropriation in its application.!? See Arapahoe |, 891 P.2d

at 964-65. Further, NECO “failed to properly identify commtted
ultimate users, except for Parker County, Colorado, which was
commtted to purchase 1,000 acre feet clainmed by NECO. " The
water court found “[t]his contract alone is totally inadequate
to meet the requisites of the anti-specul ation statute.”
Consequently, the water court dism ssed that portion of the
application that depended upon the appropriation of additional

wat er .

11 Section 37-92-103 was enacted to address concerns about
speculation in water rights. The definition of “appropriation”
appears in section 37-92-103(3)(a) and reaffirnmed this court’s
hol ding in Col orado River Conservation Dist. v. Vidler Tunnel
Water Co., 197 Colo. 413, 594 P.2d 566 (1979). See Arapahoe I,
891 P.2d at 959-60. This standard was |ater replaced by the
“can and will” statute enacted in 1990. See id. at 960-61

12 The three dates correspond to the three proposed sources for
the water appropriation: Taylor River, Lottis Creek, and WI I ow
Cr eek.

11



The water court did not dismss that portion of the
application that sought to add non-consunptive uses for the
exi sting conditional Decree. Consequently, that portion of 86-
CW 226 proceeded and the remaining portion of the application
whi ch sought to expand the original Decree with 1982 priority
dates for the additional water was di sm ssed.

| medi ately after the dism ssal of the application for the
proposed expansi on, Arapahoe filed a separate, nearly identical,
claimin Case No. 88-CW178. This application concerned the
sane water rights applied for and dism ssed in Case No. 86-CW
226 but with a later priority date. Arapahoe changed the
priority date so it could introduce evidence of its intent to
appropriate water that occurred subsequent to the 1982
condi tional appropriation.

Arapahoe | ater anmended its applications in both 86-CW226
and 88-CW 178 to include a plan for augnentation and to
establish alternate points of diversion.'® The remaining clains
in 86-CW226 seeking to add non-consunptive uses to the
condi tional Decree and the clains in 88-CW178 proceeded to
trial.

The trial for 86-CW226 and 88-CW 178 was bifurcated by the

water court. |In phase |, the court determ ned whet her water was

13 Arapahoe filed an amendment requesting alternate points of
diversion for the conditional water rights on Novenber 30, 1990.

12



avai lable for the two applications. Phase Il was to address the
feasibility of the overall Union Park Project.

In phase |, Crystal Creek Honeowners Associ ation, PerKkins
D. Sans, and Ernest H Cockrell brought a pretrial notion
pursuant to C.R C. P. 56(h) requesting the court resolve nunerous

questions of |aw *

The water court issued a ruling on the Rule
56(h) notion on Septenber 14, 1990. The water court entered its
Fi ndi ngs of Fact, Conclusions of Law, Judgnent & Decree on

Cct ober 21, 1991.

In the 1991 Order, the water court summarized its approach
to nmodel i ng and net hodol ogy for estimating water availability,*®
anal yzed the existing absolute and conditional rights bearing on
wat er availability for the proposed Union Park Project,'®

addressed the necessary permtting to conplete the Union Park

Project, and discussed a nunber of other issues pertaining to

% The Opposers raised fourteen separate issues for resolution by
the court. Although the water court addressed all of the

i ssues, the rulings are only salient to our discussion here
insofar as they relate to the trial court’s Oder issued on

Cct ober 21, 1991, discussed infra.

¥ 1nits ruling, the court established a franework for the
trial, including nodeling requirenents for determ ning water
availability. The water court required Arapahoe “to assune that
all major senior conditional water rights will becone absol ute
and that hol ders of absolute decrees will divert the anount of
wat er that was decreed in determning water availability.”
Arapahoe |, 891 P.2d at 961. This standard was |ater ruled
erroneous upon review in Arapahoe |I.

® The court exanmined in detail the water rights associated with
the Aspinall Unit, including the Colorado R ver Storage Project
Act and the Col orado River Basin Project Act. A full discussion
of these historic water rights appears in Arapahoe I1.

13



the Project including Arapahoe’s plan for augnentation and
em nent domai n consi derati ons.

As relevant to the issue before us here, the court
ultimately di sm ssed Arapahoe’ s clains because Arapahoe did not
have perm ssion to install or operate a punp-generating plant at
Tayl or Park Reservoir or perm ssion to use Tayl or Park Reservoir
as a forebay, an afterbay, or a source of water for purposes of
showi ng availability of water for its applications in Case Nos.
86- CW 226 and 88- CW 178.

Arapahoe had argued that the conditional right decreed in
Case No. 82-CW 340 authorized the proposed use described within
the Decree. The court disagreed and found that the conditional
right decreed in Case No. 82-CW340 granted a conditional water
right, but did not authorize the use of Taylor Park Reservoir
for any purpose. The 1991 Order explained in relevant part:

[ 1153] a. First, the Applicant’s attenpt to utilize
the Tayl or Park Reservoir in the operation of the
Union Park Project is a violation of the Water Supply
Act of 1954, 43 U . S. C. 8§ 390(b) which provides that a
maj or operational change in a federal project requires
congr essi onal approval .

b. As stated above, the applications of the County of
Arapahoe filed herein contenplate the installation and
operation of a punp-generating plant in Tayl or Park
Reservoir. This Court has ruled that the Applicant
cannot make such an installation wthout the witten
perm ssion of the Bureau of Reclamation. (Order dated
Sept enber 14, 1990, p.14).

c. Applicant has not currently obtained federal
approval or the approval of the UWWA to alter (a) the
wat er surface el evation of Taylor Park Reservoir, or
(b) the rate at which water is released fromthe

14



outlet of Taylor Park Reservoir. Applicant has failed

to secure perm ssion of the Bureau of Reclamation, the
UVWUJA and/ or Gunnison District to utilize the Tayl or
Park Reservoir, or water stored therein, pursuant to
vested water rights. Applicant has neither applied
for nor obtained authorization fromthe Bureau of

Recl amation to use either Taylor Park Reservoir or

| and adm ni stered by the Bureau of Recl amati on.

(Undi sputed Facts No. 23, 62 and 69).

d. Applicant asserts that the decree in Case No. 82-
CW 340 provides it wth the necessary authority to

rel ease water from Union Park Reservoir into Tayl or
Park Reservoir and thence through the outlet works of
Tayl or Park Reservoir into the Taylor R ver to satisfy
provi sions of the Decree in Case No. 82-CW340. But,
the Court rejects this position for the foll ow ng
reasons:

1) The Applicant needs the consent of the United
States to utilize the Taylor Park Reservoir, and it
has not obtained that consent. The United States was
not a party to Case No. 82-CW340. [See decree in
Case No. 82-CW340 (Exhibit 283) at p.9, Paragraph
VIII.1.E.(2)] Even if the United States had been a
party to Case No. 82-CW340, the decree in that case
coul d not have authorized the use of federal |and or
facilities. Under Colorado |aw, a court adjudicating
a water right lacks jurisdiction to determ ne that an
appropriator has a right of way over the |ands of
anot her. Haines v. Fearnley, 55 Colo. 243, 246
(1914); Snyder v. Colorado Gold Dredgi ng Conpany, 58
Col o. 516, 518 (1914). The law is the sanme under the
Col orado Water Right Determ nation and Adm ni stration
Act of 1969, 8§ 37-92-101 et seq. In FWs v. State of
Col orado, Division of Wldlife, 795 P.2d 837, 841
(Colo. 1990), the court held that the water court
properly refused to adjudi cate | and ownership
i nterests because they only tangentially invol ved
water matters. See also Muuntain Meadow Ditch and
Irrigation Co. v. Park Ditch and Reservoir Co., 130
Col 0. 537, 277 P.2d 527 (Colo. 1954) (a water right
does not represent actual ownership in any real
property appurtenant to the water).

2) Under Federal law, the result is the sane.
Any use or encunbrance of |and or other property
bel onging to the United States nust be in accordance
with rules established by Congress. U S. Const. art.
IV, 8 3, cl 2. “Wile courts nust eventually pass

15



upon them determ nations under the property clause
are entrusted primarily to Congress.” Kleppe v. New
Mexi co, 426 U.S. 529, 536 (1976). Furthernore, a

Col orado water right carries with it no right to the
use of Federal |and. Denver v. Bergland, 517 F. Supp.
155 (D. Colo. 1981), aff’'d in part and rev’'d in part
on ot her grounds, 695 F.2d 465 (10th G r. 1982).

e. Therefore, the decree in Case No. 82-CW 340 grants
a water right to the ower of that decree but it does
not authorize the Applicant to use Tayl or Park
Reservoir for any purpose.

(Enphasi s added).

The court then dism ssed Arapahoe’s claimfor the Tayl or
Par k punpi ng plant and ordered that Arapahoe could not rely upon
the use of Taylor Park Reservoir as a forebay, an afterbay, or a
source of water for purposes of show ng availability of water
for its applications in Case Nos. 86-CW226 and 88-CW178. The
court reached this conclusion because steps had not been taken
to secure the necessary permts for the project by the court
ordered date of April 15, 1991.

The rel evant portion of the 1991 Order states:

[1172.] It is the law of this case (based upon

pretrial orders) that Arapahoe cannot rely on the use

of Tayl or Park Reservoir to show that water is

available for its project, nor can Arapahoe utilize

t he Tayl or Park Punping Plant unless it obtained

consent fromthe Bureau and fromthe UVWWA on or

before April 15, 1991. (See: 1Y16(c) and (d), and
19117 and 118 of this Decree)[.] Arapahoe failed to

tinely obtain said consent. . . . based upon the
evi dence presented at trial, it appears that even if
the Applicant does not use the Tayl or Park Reservoir
as a “forebay,” it still intends to use it as an

“afterbay” in which to release water so as to naintain
certain mninumflows as required by the decree in 82-
CW 340, and to facilitate its generation of power,

16



utilizing its so-called “Tayl or Park Punping Plant.”
The Court concludes that this feature of the
Applications constitutes an inperm ssible use of the
Tayl or Park Reservoir, and that the Bureau has the
right to object to said use.

(Enphasi s added).

Next, the water court determ ned that no nore than 20, 000
acre-feet of unappropriated water was | egally avail able for
appropriation at the points of diversion clained by Arapahoe.
Phase Il was to address the feasibility of the overall Union
Park Project. However, this phase was never reached as Arapahoe
advi sed the court that 20,000 acre-feet was insufficient to
justify proceeding. Accordingly, the water court entered its
final orders and dism ssed Arapahoe’s applications on Decenber
30, 1991.

Ar apahoe appealed the earlier dismssal of NECOs clains in
86- CW 226 and the clains as anended in both 86-CW226 and 88- CW
178. W addressed two main argunments from Arapahoe on appeal . Y
First, Arapahoe argued that it should have been permtted to
of fer evidence of ongoing efforts to obtain conmtnents for the
wat er sought up to and including the date of the trial. See
Arapahoe |, 891 P.2d at 963-64. W affirmed the water court’s
hol di ng that NECO had to establish the requisite intent when the

application was filed and was not allowed to use evidence post-

Wi le we al so addressed a cross-appeal by several of the
Qpposers, that issue is not relevant to our discussion here.
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dating the priority date of the application to show the intent
to appropriate the water at the tinme of the application. 1d. at
966.

Second, Arapahoe clained water was available for its
application based upon then current water usage in the Gunni son
River Basin. |d. At trial, the Qpposers and Arapahoe presented
different nodels predicting water availability. Because the
nodel s relied upon different assunptions regardi ng absol ute and
senior conditional water rights decrees, they produced highly
divergent results. 1d. at 968. The water court assumed that
all major senior conditional water rights woul d becone absol ute
and that hol ders of absolute water rights would divert the ful
anount permtted under the decrees. Based upon this assunption,
the water court found that a maxi mum of 20,000 acre-feet of
wat er was avail able. Observing this was “an unrealistically
hi gh assunption[] of water utilization,” we found this standard
to be erroneous. 1d. at 970. W held that “[c]onditional water
rights under which no diversions have been nmade, or are being
made, should not be considered, and absolute water rights should
be considered to the extent of historical diversions rather than
on the assunption that maxi mumutilization of the decreed anount
is the amount used.” |d. at 962.

Consistent with these findings, we affirned the water

court’s decision in part, reversed in part, and remanded for
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further proceedings. Id. at 973. Because we found the court
used an erroneous standard to determ ne water availability, the
case was remanded for a new water availability determ nation
The remai ning findings of the water court were not disturbed.
Upon remand, the water court concluded that a new trial was
necessary to determne the availability of water for the clains
as anended in 86-CW226 and 88-CW178. In a 1996 Order
Regar di ng Pendi ng Motions, the water court ordered a new trial,
permtted Arapahoe to anend its application, and denied a notion
to dismss. The water court denied Arapahoe’s request to
revisit the issue of “whether the United States will ultimately
grant [Arapahoe] authority to use Taylor Park Reservoir as a
forebay or an afterbay to divert 1,000 c.f.s. of water to serve
the Applicant’s project.” The water court found that based on
evi dence presented in the 1991 trial, the proposed punping
station was “inimcal to the use of the Taylor Park Reservoir by
the United States and by the Unconpaghre Vall ey Water Users
Association.” The court wthdrew its finding that Arapahoe had
to obtain consent by the April 15, 1991 deadline. Nonethel ess,
the court found that the proposed use of Taylor Park Reservoir
“would clearly be a major operational change and woul d obvi ously
be disruptive and invasive of the owner’s [United States] own
rights and uses for the Reservoir.” Finding the Project

inconpatible with the United States’ ownership and use of the
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wat er, the water court found it was “not reasonable to expect
that the Applicant can ever obtain consent of the United States
to so materially alter the use of the Taylor Park Reservoir.”
Accordingly, the water court declined to revisit these issues.

Following retrial on the remaining issues, the water court
di sm ssed the two applications in 86-CW226 and 88- CW 178,
finding only 15,700 acre-feet available for the Union Park
Project. As this determnation elimnated the need to try the
i ssues reserved for phase |1, the water court once again
declined to proceed to phase Il of the trial and denied the
appl i cations.

Ar apahoe appeal ed the decision, raising a nunber of conpl ex

i ssues which we addressed in Arapahoe |1, 14 P.3d at 331.'® Mbst

of the issues raised by Arapahoe concerned whet her there was

8 The specific issues appeal ed in Arapahoe || by Arapahoe were:
A. Whet her the water court properly followed this
court’s mandates in applying the “can and wll” test

to determine water availability.
B. What effect should the Colorado R ver Storage
Project have on water availability in Col orado.
C. Ddthe water court follow this court’s nmandates in
its consideration of existing water rights to
determ ne water availability.
D. Should the water court have di sm ssed Arapahoe’s
conditional water right claimfor a conditional water
right for its punping plant because it does not have
an existing permt for that facility.
E. What condemmati on powers may Arapahoe rely upon to
show wat er avail ability.
F. Did the water court err by allowng a witness to
testify extensively as an expert after he was endorsed
only as a limted fact w tness.

Arapahoe |1, 14 P.3d at 331.
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sufficient water available in the Gunnison River Basin for the
Union Park Project. |In effect, Arapahoe was again arguing that
there was adequate water available for its proposed use and that
its project was feasible. Upon review of the water availability
in the GQunnison River Basin, including a detailed review of the
hi story of interstate conpacts, we concluded that Arapahoe could
not satisfy the “can and will” test for its conditional water
rights applications because the Gunni son River Basin does not
contai n enough unappropriated water for the Project.!® w

concl uded that “[a] bsent subordination for transbasin use by
BUREC [ Bureau of Reclamation] or a contract with BUREC, Tayl or

Park’s and Aspinall’s senior water rights, in conbination,

% cur holding is summarized as foll ows:
[ T]he United States has an absol ute decree for the
Aspinall Unit water rights and has historically put
the full decree to beneficial use. Hence, the Decree
represents a senior water right for 1,224,460 acre-
feet, subject to certain conditions. First, the
United States has agreed to subordi nate 60, 000 acre-
feet of water to junior in-basin water users. Second,
the United States has agreed to rel ease water fromthe
Aspinall Unit as necessary to all ow Col orado to neet
its Colorado River Conpact [] delivery obligation at
Lee Ferry, near the northern border of Arizona.
Lastly, the United States has agreed to make 240, 000
acre-feet of the Aspinall Unit decreed water avail able
for contractual use by future Col orado water users.
Once the Aspinall Unit is taken into account, the
@unni son Ri ver Basin does not contain enough
unappropriated water for the Project. Therefore,
Ar apahoe does not satisfy the ‘can and will’ test.
Arapahoe |1, 14 P.3d at 329.
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precl ude diversion of water above Taylor Park into the Union
Park Project.” 1d. at 344.

We al so held the water court’s factual findings with
respect to water availability in the second trial were within
the water court’s discretion, as the court correctly applied the

standards we set forth in Arapahoe |I. 1d. at 333-34, 345. W

found the water court did not err in finding the Qpposer’s
cal cul ations of Taylor Park’s historical use of water nore
reliable than Arapahoe’s cal cul ati ons as such a determ nation
“i's wholly wwthin the water court’s discretion as a trial
court.” 1d. at 334.

Finally, we also upheld the water court’s dismssal of
Arapahoe’s claimfor a conditional water right for its punping
plant for lack of an existing permt in the Rule 56(h) Order.
ld. at 344. W agreed with the water court’s ultimate
concl usion that Arapahoe failed to prove it would acquire a
permt to punp water from Tayl or Park Reservoir or conplete the
punping plant. [Id. Qur opinion stated in relevant part:

Opposers argue that the water court applied the

“can and wll” doctrine properly when it concl uded

Arapahoe failed to prove the feasibility of acquiring

a permt to punp water from Tayl or Park. Consequently,

Arapahoe failed to prove that it “can and will”

conpl ete the Tayl or Park punping plant. The water

court reached this decision because Arapahoe's

proposed use of the Taylor Park Reservoir would

di srupt decreed rights and would require a ngajor

oper ati onal change of the reservoir to continue
meeting its designed purposes. Arapahoe offered little
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evidence to prove that the United States and the UVWA
woul d grant a permt in light of the significant
changes that would have to be nmade to the reservoir's
operations. C.f. FW5 Land & Cattle Co. v. State Div.

of Wlidlife, 795 P.2d 837, 839-40 (Col o. 1990).
Therefore, we uphold the water court's decision that
Arapahoe did not neet the “can and wll” requirenents.

Id. at 344 (enphasis added).

In sum we affirnmed the judgnent of the water court and
upheld all of the water court’s findings challenged on appeal.
Id. at 345. This included those challenges related to the
ability of Arapahoe to obtain a permt to install a punping
pl ant at Taylor Park Reservoir or the necessary permts fromthe
United States and the UVWMWA to enact a “major operational
change” to the use of Taylor Park Reservoir. |d. at 344. W
al so noted that all of the water court’s decisions in the first
trial regarding legal issues we did not review in Arapahoe |
remai ned the | aw of the case except to the extent that the water
court reconsidered those rulings in the second trial. Id. at
331. Accordingly, the water court’s dism ssal of Arapahoe’s
applications as anended in both 86-CW226 and 88-CW 178 was
af firmed.

Arapahoe transferred its remaining interest in the Decree
back to NECO  NECO t hen brought the current action, seeking a
finding of reasonable diligence to satisfy the ongoing

reasonabl e diligence requirenent for the original 1982 Decree.
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The Opposers noved for summary judgnent on the basis that
Ar apahoe was precluded fromsatisfying the “can and will” test
of its ongoing diligence requirenent for the Decree. They
argued that Arapahoe’ s conditional appropriation for the
hydroel ectric power project requires the use of Tayl or Park
Reservoir as a punping forebay and afterbay, and that the water
court had previously determ ned the Tayl or Park Reservoir cannot
be lawfully utilized for such purposes. Therefore, the Opposers
contend, Arapahoe is collaterally estopped fromsatisfying the
“can and wll” test.

The water court agreed with the Opposers. The water court
noted three specific prior rulings barring NECO from asserting
that the project can and will be conpleted with diligence and
within a reasonable tine. First, the water court determ ned
that the October 21, 1991 Order precluded NECO from usi ng Tayl or
Park Reservoir as a forebay and afterbay. Second, it noted an
earlier order dated Septenber 14, 1990 that held the “use of
Tayl or Park Reservoir as a punping forebay would necessarily
constitute a major operational change.” Third, the water court
noted a February 14, 1996, ruling which held “Applicants’
proposed punping station is ‘inimcal’ to the use of Taylor Park
Reservoir by the United States and by the Unconpaghre Vall ey
Water Users Association.” The water court was satisfied that

these issues were finally adjudicated and the conditions for
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i ssue preclusion had been nmet. Accordingly, inits Oder on
Qpposer’s Motion for Summary Judgnent the water court denied
NECO s Application for Reasonable Diligence and cancel |l ed and
di sm ssed NECO s conditional water right.
NECO now appeal s the summary judgnent of the water court. ?°
1. Summary Judgnent

W review a grant of summary judgnent de novo. [|SG LLC v.

Arkansas Valley Ditch Ass'n, 120 P.3d 724, 730 (Colo. 2005). W

view all facts in the light nost favorable to the nonnovi ng
party. See id. Summary judgnent will be granted only where
there are no genui ne disputed issues of material fact renaining.
Id.

As a prelimnary matter, we note that the feasibility of
the conditional water right is a proper consideration of the

court when addressing a summary judgnment notion. Relying upon

our decision in Mun. Subdistrict, N Col orado Water Conservancy

Dist. v. OXY USA, Inc., 990 P.2d 701 (Colo. 1999) [hereinafter

OXY], the water court recognized this as a proper consideration

of the court in a Rule 56(c) notion. In OXY, we noted that “the
‘can and wll’ requirenment of section 37-92-305(9)(b) should be
read into a hexennial diligence application proceeding.” 1d. at

20 NECO franmes the issue as follows: Wiether the Trial Court
erred in granting QOpposer’s Mtion for Summary Judgnent,

di sm ssing the Application for Finding of Reasonable Diligence,
and canceling and dism ssing the conditional water right.
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707. As the “can and will” statute rests at the heart of a
continued diligence application for a conditional water right,
it is an appropriate issue to address when raised on sunmary
j udgnment notion. Accordingly, if an applicant cannot satisfy
the “can and will” standard for denonstrating diligence in
devel opment of a conditional water right because the applicant
is precluded by prior adjudications, the diligence application
shoul d be di sm ssed.

Here, the Opposers brought a Rule 56(c) notion to the

court,?!

arguing NECO is precluded fromsatisfying the “can and
will” test of its ongoing diligence requirement and, as a
result, there are no genuine issues of material fact left to

di spute. They contend the water court correctly di sm ssed
NECO s application because NECO is precluded from establishing
that it can use Taylor Park Reservoir as a forebay and afterbay
for the generation of hydroelectric power as contenplated in the

use provision of NECO s conditional Decree. Before addressing

whet her NECO is precluded fromlitigating the issue, we first

2l CR C P. 56(c) provides in relevant part:
Unl ess ot herw se ordered by the court, any notion for
summary judgnent shall be filed no |ater than seventy-
five days prior to trial. . . . The judgnent sought
shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to
a judgnent as a matter of |aw
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address the nature of a conditional right and the requirenent to
denonstrate ongoing diligence in maintaining a conditional water
right to better frame our discussion.
A. Conditional Water Rights
A conditional water right is an unperfected water right

that has not yet ripened. See Dallas Creek Water Co. v. Huey,

933 P.2d 27, 35 (Colo. 1997). Conditional rights are defined by
statute as “a right to perfect a water right with a certain
priority upon the conpletion with reasonable diligence of the
appropriation upon which such water right is to be based.”

8§ 37-92-103(6), C R S. (2005). Conditional decrees allow for
the appropriation of water to relate back to the tinme the
applicant took the first step in securing that appropriation.

FW5s Land & Cattle Co. v. State Div. of WIldlife, 795 P.2d 837,

839-40 (Colo. 1990) (citing Rocky Mn. Power Co. v. Colo. River

Water Conservation Dist., 646 P.2d 383, 387 (Colo. 1982)). They

“encourage the pursuit of projects designed to place waters of
the state to beneficial uses by reserving an antedated priority,
in light of the necessity to obtain and conplete financing,

engi neering, and the construction of works that will capture,

possess, or otherwi se control the water.” Dallas Creek Water

Co., 933 P.2d at 35.
To maintain a conditional right, an applicant nust

denonstrate “continued intent and progress toward finalizing the
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conditionally decreed appropriation.” 1d. at 36. Colorado |aw
mandat es a reasonabl e diligence proceeding every six years to
mai ntain a decreed conditional appropriation. 8§ 37-92-
301(4)(a)(l). The water court eval uates whether the applicant
is developing that right “in a manner calculated to result in

pl aci ng the subject waters to the beneficial use contenplated in

the conditional decree.” Gty of Black Hawk v. Gty of Central

City, 97 P.3d 951, 956 (Colo. 2004).

To show reasonable diligence in a conditional right, an
appl i cant nust denonstrate that the waters “can and wll” be
stored and beneficially used and that the project “can and wll”
be completed with diligence and within a reasonable tinme. Id.;
OXY, 990 P.2d at 707. The “can and will” statute states:

No claimfor a water right nmay be recogni zed or a

decree therefore granted except to the extent that the

waters can be and will be diverted, stored, or

ot herwi se captured, possessed, and controlled and w |l

be beneficially used and that the project can and w ||

be conpleted with diligence and within a reasonabl e

tinme.

§ 37-92-305(9)(b).

We have frequently recognized that the test requires an
applicant to establish a “substantial probability that wthin a
reasonable time the facilities necessary to effect the
appropriation can and will be conpleted with diligence.” City

of Black Hawk, 97 P.3d at 956-57 (internal citations omtted).

An applicant’s proof necessarily involves inperfect predictions
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of future conditions. |Id. at 957. However, these predictions
should not stray into the real mof inprobable conjecture. See

Rocky M. Power Co., 646 P.2d at 389.

The purpose of the “can and will” statute is to subject
conditional rights “to continued scrutiny to prevent the
hoarding of priorities to the detrinment of those seeking to

apply the state’s water beneficially.” Dallas Creek Water Co.,

933 P.2d at 35 (internal quotation omtted). The Ceneral
Assenbly intended “to reduce specul ati on associated with
conditional decrees and to increase the certainty of the

adm nistration of water rights in Colorado.” Arapahoe I, 891

P.2d at 960 (quoting FW5 Land & Cattle Co., 795 P.2d at 840);

see also City of Thornton v. Bijou Ilrr. Co., 926 P.2d 1, 42

(Colo. 1996); In re G bbs, 856 P.2d 798, 800 (Colo. 1993).

Accordingly, the “substantial probability” standard is enpl oyed
to curb indefinite speculation, not to protect a conditional
water right where only the thinnest possibility remains that the
project can and will be conpl eted.
B. NECO s Application

In this action, NECO seeks to denonstrate continued
diligence for the original Decree, as it has done in two prior
di | i gence proceedi ngs. Case Nos. 88-CW20, 96-CW251. In each
prior case, the water court found diligence and continued the

conditional right. 1In the 1996 proceedi ng, the Opposers brought
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a simlar challenge as the one raised here. Nanely, the
Opposers argued NECO s conditional water right was unfeasible
because the water court found Arapahoe’ s proposed use of Tayl or
Park Reservoir was unfeasible. Wthout the installation and use
of a hydroel ectric power punping plant at Tayl or Park Reservoir,
t he Qpposers argued, NECO had no neans of utilizing the Decree.
Al t hough the water court noted that this argunent had nmerit, it
declined to dismss the diligence application on this basis, as
the earlier finding on the use of the punping facility was

pendi ng appeal and not yet final. See Rantz v. Kaufnman, 109

P.3d 132, 141 (Col o. 2005) (holding a pendi ng appeal prevents a
prior judgnent fromconstituting a final judgnment for purposes
of issue preclusion). As this application followed the
resolution of that appeal, the water court addressed the issue
squarely.

The Opposers brought a Rule 56(c) notion to dism ss NECO s
application, arguing that the judgnents issued in the prior
adj udi cations were final, unappeal able, and concl usively
determ ned that NECO s conditional water rights in the original
Decree were unfeasible. Specifically, they argue the decisions
in Case Nos. 86-CW226 and 88-CW 178 determ ned, in relevant
part, that NECO and NECO s predecessor in interest, Arapahoe,
were unable to use Taylor Park Reservoir as a forebay or

afterbay for the proposed project. Because NECO seeks to use
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the sanme reservoir and punpback systemin its application that
were ruled not feasible in 86-CW226 and 88-CW 178, the Qpposers
contend NECO is precluded fromsatisfying the “can and wll”
test.

In response, NECO asserts that its application cannot be
deni ed on the sole basis of NECOs failure to obtain the
necessary governnent permts. NECO clains this violates section
37-92-301(4)(c), CRS. (2004), which prohibits the denial of a
diligence application based on an applicant’s failure to obtain
governnment permts or approvals. Section 37-92-301(4) states in
rel evant part:

(b) The nmeasure of reasonable diligence is the steady
application of effort to conplete the appropriation in
a reasonably expedient and efficient manner under al
the facts and circunstances. Wen a project or
integrated systemis conprised of several features,
work on one feature of the project or systemshall be
considered in finding that reasonable diligence has
been shown in the devel opnent of water rights for al
features of the entire project or system

(c) Subject to the provisions of paragraph (b) of this
subsection (4), neither current econonm c conditions
beyond the control of the applicant which adversely
affect the feasibility of perfecting a conditional
water right of the proposed use of water froma
conditional water right nor the fact that one or nore
governnmental permts or approvals have not been
obt ai ned shall be considered sufficient to deny a

di i gence application, so long as other facts and

ci rcunst ances which show diligence are present.

(Enmphasi s added). NECO argues that because it has never
recei ved denial of access to state or federal property, summary

j udgment is inappropriate.
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Section 37-92-301(4)(c) would offer protection to NECO if
“other facts and circunstances which show diligence are
present.” 8 37-92-301(4)(c). Accordingly, we look to all of
the relevant facts and circunstances to determ ne whet her NECO s
conditional right should be denied. Here, the courts have
exam ned the relevant facts and circunstances and determ ned
that it is “not reasonable to expect that the Applicant can ever
obtain consent of the United States to so materially alter the
use of the Taylor Park Reservoir,” that NECO s proposed use of
the Tayl or Park Reservoir “would disrupt decreed rights and
woul d require a major operational change of the reservoir,” and
that such use is altogether “inimcal” to its present use.
Implicit within these findings is the determ nation that there
are no “other facts and circunstances” which show NECO s
diligence in effectuating the conditional Decree.

Nevert hel ess, NECO contends that the conditional Decree
cannot be deni ed because it has never received denial of access
to state or federal property. |In support of this argunent, NECO

relies upon language in Cty of Black Hawk stating that a

party’s present right and prospective ability to access water
storage facilities is a relevant but not determ native el enent
of an applicant’s burden of proof in maintaining a conditional

decree. See City of Black Hawk, 97 P.3d at 957.
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Initially, we note that the circunstances in Cty of Black

Hawk are distinguishable fromthe circunstances here. In Gty

of Bl ack Hawk, we upheld the water court’s factual findings that

Bl ack Hawk’ s proposal to enlarge an existing reservoir was
technically feasible and that Black Hawk satisfied the

requi renents of the can and wll statute. W upheld this

deci sion despite Black Hawk's failure to obtain | egal access to
t he necessary property at the tine of the application.

There, we recognized that “[t] he ownership of and an
applicant’s right of access to a reservoir site are appropriate
el enents to be considered in the determ nation of whether a
storage project wll be conpleted.” Id. at 957 (quoting FW5

Land & Cattle Co., 795 P.2d at 840). And, we recogni zed “a

party’s present right and prospective ability to access water
storage facilities [was] a relevant but not determ native

el ement of the applicant’s proof.” 1d. (citing Bijou Irr., 926

P.2d at 43) (internal quotations omtted)).

In two prior decisions, FW5 Land & Cattle Co., and West El k

Ranch, LLC v. United States, 65 P.3d 479 (Col o. 2002), we upheld

deci sions that denied water rights where the applicants were
private citizens who were deni ed governnental authorization to
access property underlying a proposed conditional water right.

NECO argues that its application falls under our holding in Cty
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of Bl ack Hawk because it has not received a final denial of

authorization fromeither the state or federal governnent.
Al t hough we di stinguished the circunstances in Cty of

Bl ack Hawk from FW5 Land & Cattle Co. and West El k Ranch on this

basi s, our ruling should not be construed as hol ding that final
deni al of governnment authorization is requisite to denial of an
application under the can and wll statute. Rather, in Gty of
Bl ack Hawk, we | ooked at the particular circunstances of the
case where nine days before trial Central Cty passed a

resol ution preventing Black Hawk from accessing the property and
said resolution was not binding on future city councils. W
determ ned that the present |ack of access was not dispositive
of the issue and, therefore, the water court was not clearly
erroneous in uphol ding the decree.

The expansion of our holding in Cty of Black Hawk proposed

by NECO woul d render the “can and will” test conpletely
ineffectual. Although it is possible that Congress or the
Bureau of Reclamation could intervene on NECO s behalf at sone
point in the future, the courts have al ready determ ned that
this is altogether unlikely and “inimcal” to the present uses
of Taylor Park Reservoir. To allow NECOto maintain its
condi ti onal Decree when the proposed use of Taylor Park is
“inimcal” to its present uses and where it is not reasonable to

expect that NECO can ever obtain perm ssion for its proposed
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uses woul d | eave the Decree in a permanent state of

i ndeterm nacy, as the courts cannot predict with absolute
certainty future governnent action. This indeterm nacy is not
the intended result of section 37-92-301(4)(c), nor is this
congruous with the intent of the General Assenbly in enacting
the “can and will” requirenent.

Accordi ngly, we conclude that the water court properly
applied section 37-92-301(4) and did not afford protection to
NECO based on 37-92-301(4)(c) because all relevant facts and
ci rcunst ances do not show diligence. For these reasons, we
reject NECO s argunent that section 37-92-301(4)(c) protects
NECO from the Opposers’ issue preclusion claim W now address
whet her NECO is precluded from proceeding with its diligence

appl i cation.

C. Issue Preclusion
Al t hough i nterchangeable, we elect to use the term*“issue

preclusion” rather than “coll ateral estoppel.” See Argus Real

Estate, Inc. v. E-470 Pub. H ghway Auth., 109 P.3d 604, 608

(Colo. 2005). Issue preclusion is an “equitable doctrine that
operates to bar relitigation of an issue that has been finally

decided by a court in a prior action.” Sunny Acres Villa, Inc.

v. Cooper, 25 P.3d 44, 47 (Colo. 2001); see Bebo Constr. Co. v.
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Mattox & O Brien, P.C., 990 P.2d 78, 84 (Colo. 1999). |Issue

preclusion, like claimpreclusion,?

protects litigants fromthe
burden of relitigating an identical issue with the sane party or
his privy and of pronoting judicial econony by preventing

needless litigation.” Argus Real Estate, Inc., 109 P.3d at 608

(internal citations omtted).
The doctrine of issue preclusion bars relitigation when the
followng criteria are net:

(1) The issue precluded is identical to an issue
actually litigated and necessarily adjudicated in the
prior proceeding;

(2) The party agai nst whom estoppel was sought was a
party to or was in privity with a party to the prior
pr oceedi ng;

(3) There was a final judgnment on the nerits in the
prior proceeding; and

(4) The party agai nst whomthe doctrine is asserted
had a full and fair opportunity to litigate the issues
in the prior proceeding.

22 \While closely related to issue preclusion, claimpreclusion
bars “relitigation of matters that have already been deci ded as
well as matters that coul d have been raised in a prior
proceedi ng but were not.” Argus Real Estate, Inc., 109 P.3d at
608. In contrast, issue preclusion bars relitigation of issues
that were actually litigated. See Bebo Constr. Co., 990 P.2d at
85-86. As the present case concerns NECO s | atest sexenni al
application for a finding of continued diligence in nmaintaining
a conditional water right and is not an attenpt to relitigate
prior clains, it does not raise a claimpreclusion problem per
se. However, because the present claiminvolves |egal issues
whi ch have been previously addressed by the courts in the
context of other water applications, issue preclusion will bar
any cl ainms which have been actually litigated and necessarily
adj udi cated, provided there was a final judgnment on the nerits
and NECO or a party in privity with NECO had a full and fair
opportunity to litigate the issue.
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McNi chols v. Elk Dance Col orado, LLC, 139 P.3d 660, 667 (Colo.

2006) (citing Sunny Acres Villa, Inc., 25 P.3d at 47 (internal

citation omtted)). See also Bebo Constr. Co., 990 P.2d at 84;

Bijou Irr., 926 P.2d at 82. W address each prong of the issue
preclusion test in turn.

First, we determ ne whether the issue precluded is
identical to an issue actually litigated and necessarily
adj udicated in the prior proceeding. “For an issue to be
actually litigated, the parties nust have raised the issue in

the prior action.” Bebo Constr. Co., 990 P.2d at 85. The issue

must have been properly raised by appropriate pleading through a
claimor cause of action, and been “submitted for determ nation
and then actually determ ned by the adjudicatory body.” Id.
The issue nust al so have been necessary to that adjudication,
that is, it nust have affected the disposition of the case. Id.
at 86.

Appl yi ng these concepts to the case at bar, we reach the
sane conclusion as did the water court; nanmely, certain issues
litigated in Case Nos. 86-CW 266 and 88-CW 178 and affirnmed in

Arapahoe | and Arapahoe Il, are the sanme as those raised by

NECO s present claim
In the applications litigated in Case Nos. 86-CW226 and
88-CW 178, the conditional storage right in the 1982 Decree was

expressly incorporated into the new applications. Accordingly,
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the underlying issues of whether the proposed use of Tayl or Park
Reservoir was feasi ble and whet her NECO or Arapahoe was |ikely
to obtain the required permts affected not only these new
applications, but the feasibility of the original conditional
Decree as wel|.

These i ssues have been contested throughout the litigation
of Case Nos. 86-CW 266 and 88-CW178. In the first trial, the
wat er court found NECO s proposed use of Tayl or Park Reservoir
constituted a “maj or operational change” that required
congressional approval. It also found that the installation of
a punp-generating plant in Taylor Park Reservoir would require
the witten perm ssion of the Bureau of Reclamation. These
rulings are as applicable to the original Decree as they are to
the applications in Case Nos. 86-CW266 and 88-CW 178.

Foll owi ng the remand ordered in Arapahoe |, the water court

expressly noted it would not revisit the issue of “whether the
United States will ultimately grant [ Arapahoe] authority to use
Tayl or Park Reservoir as a forebay or an afterbay,” and found

t he proposed punping station “inimcal to the use of the Taylor
Park Reservoir by the United States and by the Unconpaghre
Val | ey Water Users Association.” The court reiterated that the
proposed use of Taylor Park Reservoir “would clearly be a nmajor
oper ati onal change and woul d obvi ously be disruptive and

i nvasive of the owner’s [United States] own rights and uses for
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the Reservoir.” Finally, the water court found it was “not
reasonabl e to expect that the Applicant can ever obtain consent
of the United States to so materially alter the use of the
Tayl or Park Reservoir.” Again, these rulings affect both the
original Decree and the applications in Case Nos. 86-CW 266 and
88-CW 178 ali ke.

In Arapahoe I, we specifically upheld the findings that

t he punpi ng station was unfeasible and that the proposed changes
constituted a “major operational change”:

Qpposers argue that the water court applied the
“can and wll” doctrine properly when it concl uded
Arapahoe failed to prove the feasibility of acquiring
a permt to punp water from Tayl or Park. Consequently,
Arapahoe failed to prove that it “can and will”
conpl ete the Tayl or Park punping plant. The water
court reached this decision because Arapahoe's
proposed use of the Taylor Park Reservoir would
di srupt decreed rights and would require a najor
oper ati onal change of the reservoir to continue
nmeeting its designed purposes. Arapahoe offered little
evidence to prove that the United States and the UVWA
woul d grant a permt in light of the significant
changes that would have to be nmade to the reservoir's
operations. C.f. FW5 Land & Cattle Co. v. State Div.
of Wlidlife, 795 P.2d 837, 839-40 (Col o. 1990).
Therefore, we uphold the water court's decision that
Arapahoe did not neet the “can and will” requirenents.
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Arapahoe I, 14 P.3d at 344 (enphasis added). W affirned

the water court’s dism ssal of Arapahoe’s claimfor a
conditional right for the punping plant because Arapahoe

| acked an existing permt and “could not neet the ‘can and
w1’ requirements for a conditional decree.” 1d. at 346.
The determ nation that Arapahoe | acked necessary permts
and the proposed uses of Taylor Park Reservoir “woul d

di srupt decreed rights and would require a major

operational change” is as true for the applications in Case
Nos. 86-CW 266 and 88-CW 178 as it is for the 1982 Decr ee.

Al though the clains in Case Nos. 86-CW266 and 88-CW 178
sought to expand the use and capacity of the Union Park Project,
the underlying issues of whether the punping station and
required permtting were feasible affected not only these
additional clainms but the feasibility of the original 1982
conditional water rights Decree. W determ ned that the
expansi on of the Project was unfeasible on a nunber of grounds,
many of which were directly applicable to the conditional use of
Tayl or Park Reservoir for the generation of hydroelectric power.

Because the 1982 Decree contenpl ates using Tayl or Park
Reservoir as a punping forebay and power generation afterbay for
t he proposed Union Park Reservoir, it is dependent upon both the

use of Taylor Park Reservoir and the use of the proposed punping
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station. As these issues have been directly addressed by the
courts, NECO may not revisit these issues provided the renaining
prongs of the issue preclusion test are satisfied.

We find the remaining criteria for issue preclusion are
easily fulfilled. The second prong, whether the party agai nst
whom est oppel was sought was a party to or was in privity with a
party to the prior proceeding is clearly nmet. “Privity exists
when there is a substantial identity of interests between a
party and a non-party such that the non-party is virtually

represented in litigation.” People in Interest of MC , 895

P.2d 1098, 1100 (Col o. App. 1994) (citation omtted). See al so

City and County of Denver By and Through Bd. of Water Commirs v.

Consol. Ditches Co. of Dist. No. 2, 807 P.2d 23, 32-33 (Colo.

1991) .

Here, NECO is identical to the applicant in the origina
Decree as well as the applicant in Case No. 86-CW266. Arapahoe
was substituted for NECO in subsequent litigation after NECO
transferred its rights in the Union Park Project to Arapahoe.
NECO and Arapahoe are in privity as they have each held the sane
conditional water right and pursued nearly identical clains
t hroughout the history of the case. This is especially apparent
when the applications for 86-CW266 and 88-CW 178 are conpar ed.

The only substantive differences between the two applications
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are the applicant nanes (NECO and Arapahoe, respectively) and
the priority dates for the clains.

There is thus sufficient coomonality of interest between
NECO and Arapahoe to satisfy the privity requirenent of issue
preclusion. To the extent, then, that any issue in the present
litigation is identical to an issue previously resolved in Case

No. 88-CW 266 and Arapahoe Il where Arapahoe and not NECO was a

named party to the suit, NECOis precluded fromreligitating

t hose issues. Thus, because NECO was either identical to or in
privity wwth a party to all the aforenentioned litigation
concerning the original 1982 Decree, NECO is precluded from
relitigating any issues finally resol ved therein.

The third prong of the issue preclusion test is also
satisfied as there was a final judgnment on the nerits in a prior
proceedi ng. For a judgnent to be final, it nmust “end[] the
particular action in which it is entered, |eaving nothing
further for the court to do in order to conpletely determ ne the
rights of the parties involved in the proceeding.” MNi chols,
139 P.3d at 668 (internal quotation omtted).

NECO argues that the adjudication of the conditional water
right was never nmade final. Specifically, NECO contends that
Case Nos. 86-CW 226 and 88-CW 178 resol ved the issue of
“availability of water” and not the feasibility of the Project.

We reject this argunent.
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Al t hough the water court’s ultimte conclusion follow ng
phase | of both trials resolved the issue of availability of
water, the additional determ nations of the court which were
finally adjudicated in those trials followwng a full and fair
opportunity to litigate those issues are also barred by issue
preclusion. This includes the findings noted above — nanely,
that NECO is precluded fromusing Tayl or Park Reservoir as a
forebay and afterbay and that NECO is precluded fromuse of the
proposed punping station. It is these findings — not the
conclusion that water was unavail able for the proposed expansi on
of the Decree — that bars NECO from now asserting that the
original 1982 Decree remains feasible.

In Arapahoe I, we affirmed part of the water court’s

original determnation and reversed the court only wth respect
to the |l egal standard for nodeling water availability and the
court’s attendant finding that the water was insufficient to
nmeet Arapahoe’s proposal. Following remand and a new trial, the

court issued new rulings in light of Arapahoe |I. |In Arapahoe

Il, we affirmed the water court’s new rulings. Wth the

judgnent issued by this court in Arapahoe Il, all of the

remai ning i ssues in both Case Nos. 86-CW 266 and 88-CW 178 were
finally adjudi cated.
Therefore, a final judgnent has been adjudicated on the

i ssues at bar. They cannot be relitigated.
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Finally, the fourth prong is also satisfied as the party
agai nst whom the doctrine is asserted, NECO has had a full and
fair opportunity to litigate the issues. The factors we
consider in this determ nation include “whether the renedi es and
procedures in the first proceeding are substantially different
fromthe proceeding in which collateral estoppel is asserted,
whet her the party in privity in the first proceedi ng has
sufficient incentive to vigorously assert or defend the position
of the party against which collateral estoppel is asserted, and
the extent to which the issues are identical.” MNichols, 139

P.3d at 669 (citing Bennett College v. United Bank of Denver,

Nat.’'| Ass’n, 799 P.2d 364, 369 (Colo. 1990)).

Throughout all of the litigation concerning the Decree,
NECO and NECO s predecessor in interest, Arapahoe, have had an
interest in denonstrating the feasibility of the Union Park
Project in order to satisfy the “can and wll” requirenent
underlying the conditional water right awarded in the 1982
Decree. The feasibility of the project depended, in part, upon
t he proposed use of Taylor Park Reservoir as a forebay and
afterbay and the installation and use of a punping station at
Tayl or Park Reservoir. It is plain fromthe history of the case
that NECO has had a full and fair opportunity to litigate the

feasibility of the proposed Union Park Project and by inclusion,
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the feasibility of the proposals related to Tayl or Park
Reservoir.
I11. Conclusion

We affirmthe summary judgnent of the water court. NECO
was the original party to litigate issues pertaining to the
Decree, and is in privity with the only other party to litigate
t hese sane issues, Arapahoe. The issues of whether NECO could
use Taylor Park Reservoir as a forebay and afterbay and whet her
NECO coul d use the proposed punping station have been contested
t hroughout the proceedings in Case Nos. 86-CW 266 and 88-CW 178.
NECO and Arapahoe had a full and fair opportunity to litigate
t hese i ssues and have done so. As the water court’s holdings in
Case Nos. 86-CW 266 and 88-CW 178 have been affirmed in rel evant
part by this court and are final, NECO is precluded from
l[itigating these issues again. Because NECO cannot use Tayl or
Park Reservoir as a forebay or afterbay and cannot install or
use the proposed punping station, NECO cannot satisfy the use
provi sion of the conditional decree, i.e., that “the water wll
be for the generation of hydro-electric energy and power
generation in general,” and “will be released from Uni on Park
Reservoir through the primary punping-generating facilities and
into Taylor Park Reservoir . . . [and] again be diverted by the
sane facilities and punping node into Union Park Reservoir for

reuse as part of the hydro-electric power project.” Since NECO
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cannot use Taylor Park Reservoir as contenplated in the 1982
Decree, it cannot satisfy the “can and will” test of the
requi red diligence proceeding. Consequently, there is no
genuine material issue of fact left to be adjudicated.

Thus, we affirmthe judgnment of the water court dism ssing
NECO s application seeking a finding of reasonable diligence in

mai ntaining its conditional water rights in the 1982 Decree.
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