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No. 05SA253, Gallegos v. Colo. G ound Water Conmi n —The Col orado
Ground Water Conmm ssion has |imted jurisdiction over surface
water rights located within a designated ground water basin, for
the purpose of altering the designated basin’s boundaries when
appropri ate.

Thi s appeal and cross-appeal fromthe Weld County District
Court raises questions regarding the Col orado Ground Water
Comm ssion’s (“Comm ssion”) jurisdiction over vested surface
water rights located within a designated ground water basin. The
district court held that the Conm ssion has limted jurisdiction
over such surface water rights when designated ground water
w t hdrawal s i npact surface water rights. Wen jurisdiction
exists, the district court held the rights of the parties are
governed by the Col orado G ound Water Managenent Act, sections
37-90-101 to -143, C R S. (2006) (“Managenent Act”), and the
nodi fied prior appropriation system The district court also
found the Plaintiffs/Appell ants/ Cross-Appell ees are not barred by
claimor issue preclusion frombringing their clainms for relief.
The Suprenme Court reviewed the district court’s order de

novo. The Suprene Court holds that the Conm ssion does have
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[imted jurisdiction over surface water rights, but the
jurisdiction is limted to altering a designated ground water
basin’s boundaries as called for under the Managenent Act,
section 37-90-106(1)(a). The Suprene Court further holds that
the Plaintiffs/ Appell ants/ Cross-Appell ees are not barred by issue
or claimpreclusion, but on different grounds. Therefore, the

Suprene Court affirns in part, reverses in part, and renmands the

case.
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This case presents questions regardi ng the Col orado G ound
Water Conm ssion’s jurisdiction over vested surface water rights
wi thin a designated ground water basin. W hold that the
Comm ssion has jurisdiction over surface water rights only for
t he purpose of altering the boundaries of a designated ground
wat er basin. A surface water right holder who believes that
punpi ng within a designated ground water basin is causing injury
to those surface rights nmust prove to the Conm ssion that the
ground water alleged to cause the injury is hydrologically
connected and causing injury to those rights. Upon such a
show ng, the Comm ssion is statutorily required to alter the
boundaries of the basin to exclude the surface water and the
ground water shown to have been inproperly designated. Once the
boundaries are redrawn, jurisdiction vests in the State Engi neer
and the water courts to adm nistrate and adjudi cate the water
rights according to prior appropriation.

| . Facts and Procedural History

Thi s appeal and cross-appeal stemfromthe District Court
for Weld County’s holding that (1) the Gallegos Famly is not
barred under either issue or claimpreclusion frombringing their
current clains, (2) the Colorado G ound Water Conmi ssion

(“Comm ssion”) has jurisdiction over surface water rights where



desi gnat ed ground water withdrawal s inpact surface rights,! and
(3) where such jurisdiction exists, the rights of the parties are
governed by the Col orado G ound Water Managenent Act, sections
37-90-101 to -143, C R S. (2006) (“Managenent Act”), and the

nmodi fied prior appropriation doctrine. W affirmin part, on

di fferent grounds, reverse in part, and remand.

The underlying dispute in this case concerns surface water
rights held by the Plaintiffs/Appellants/ Cross-Appell ees Reinal do
Gal | egos, Marianne Gall egos, Harold L. Gallegos, Ellen Gall egos,
and Gene J. Gallegos (“Gllegos Famly”). The Gallegos Famly’'s
surface water rights are |ocated within the boundaries of the
Upper Crow Creek Designated G ound Water Basin (“the Basin”) in
Wel d County, Colorado. The Conm ssion’s hearing officer issued
an initial decision creating the Basin on January 20, 1987,
follow ng public notice and a hearing, as required by the
Managenment Act. The initial decision becane the Order of the

Comm ssion on March 3, 1987. The designation was based upon the

! One sentence in the district court’s order states that the

Comm ssion has jurisdiction “where designated ground wat er

w t hdrawal s unreasonably injure surface water rights.” (Enphasis
added.) In other places, the district court states that the
Commi ssion’s jurisdiction is triggered where designated ground
water withdrawals “inpact,” “interact with,” or “relate to”
surface water rights. Reading the order as a whole, we interpret
the district court’s holding to be that the Conmm ssion’s
jurisdiction is invoked where designated ground water w thdrawal s
i npact surface water rights. Under the holding, so interpreted,
a showi ng of unreasonable injury is not required to sinply
trigger the Comm ssion’s jurisdiction.




hearing officer’s factual finding that “Upper Crow Creek is not a
continuously flow ng stream and that ground water w thdrawal s
have constituted the principal water usage for at |least fifteen
years prior to Cctober 30, 1986.” It is undisputed that the

Gall egos Fam |ly’'s surface water rights predate the designation of
t he Basi n.

The Gall egos Fam |y asserts that water diversions and well
punping within the Basin interfere with their senior surface
water rights. Seeking relief fromthis interference, the
Gal l egos Fam ly sent letters to Hal Sinpson, the State Engineer,
on Novenber 12, 2002, and February 3, 2003, requesting that
either the State Engi neer or the Comm ssion curtail the punping
of junior wells within the Basin as needed to fulfill the
Gall egos Fam |ly’'s senior surface rights. In his capacity as
Executive Director of the Comm ssion, M. Sinpson responded that
there was no basis for ordering curtail ment of the wells because
t he Comm ssion took vested surface water rights into account when
designating the Basin and, in addition, all the wells within the
Basin were operating within the terns and conditions of their
permts.

The Gall egos Fam |y appealed M. Sinpson’s determnation to
the Comm ssion. The hearing officer issued an Initial Decision
and Order on June 23, 2003. The hearing officer determ ned as a

matter of law that wells punping water wthin the Basin w thdraw



desi gnat ed ground water, reasoning that upon designation the
nature of the ground water in the Basin |egally changed and
becane subject to the Managenent Act and adm ni stration under
nodi fied prior appropriation. The hearing officer also reasoned
that inplicit in the Basin’s designation was a determ nati on by
the Comm ssion that withdrawal s of the designated ground water
have only a de mnims effect on surface waters.

Consequently, the hearing officer concluded that the
Gall egos Fam |y was barred by res judicata fromcalling out
desi gnated basin wells operating pursuant to permts. The
hearing officer based this decision on the fact that the Gall egos
Fam |y’ s predecessor-in-interest had an opportunity during the
desi gnation hearings to object to the designation of the Basin
and failed to do so; to the contrary, the Gallegos Famly’s
predecessor-in-interest supported designation of the Basin.
Finally, the hearing officer found as a matter of law that, while
t he Comm ssion has exclusive jurisdiction over adm ni stering
desi gnated ground water, it has no jurisdiction over surface
wat er rights. The Conm ssion subsequently issued an O der
affirmng the hearing officer’s initial decision.

The Gall egos Fam |y appeal ed the Conm ssion’s Order to the
District Court for Weld County. The Gallegos Fam|ly submtted to

the district court a Motion for Determ nation of a Question of



Law pur suant

to CR C P. 56(h), seeking three |egal

det er m nati ons:

(1) that the State of Colorado, acting by and through
the Comm ssion, IS constitutionally required to
regulate and administer junior wells within the Upper

Crow Cr
seni or

eek Designated Ground Water Basin to ensure that
surface water rights wthin the Upper Crow Creek

Desi gnated Ground Water Basin receive water;

(2) that, as the only agency with authority to curtail

j uni or
constit

desi gnated ground water wells, the Commssion is
utionally required to regulate and adm nister

the diversion of water by designated ground water wells

wi t hin
Basi n
rights

the Upper Crow Creek Designated G ound Water
that materially injure senior surface water
within the Upper Crow Creek Designated G ound

VWat er Basin; and

(3) that the Commission is wthout authority to

aut hori

ze or allow diversions by junior designated

wells withdrawing water from aquifers within the Upper
Crow Creek Designated G ound Water Basin that result in
the curtailnment of diversions of water by senior
surface water rights in the Upper Crow Creek Designated
G ound Water Basin.

The district court first determ ned that the Gall egos

Famly's clains are not barred by either claimor issue

precl usi on. 2

The district court found that the Gallegos Famly’'s

claims present a question about the Conm ssion’s responsibility

to adm nister the Basin, and that this question poses a different

i ssue than whether to designate the Basin. Therefore, the

district court held there was no preclusion. The district court

2 This Court
precl usi on”
est oppel .”

uses the terns “claimpreclusion” and “issue
instead of the terns “res judicata” and “col | ateral
Argus Real Estate, Inc. v. E-470 Pub. Hi ghway Auth.

109 P. 3d 604, 608 (Col o. 2005).



did note, however, that the Gall egos Fam |y woul d be precluded
from chal | engi ng the designation of the Basin or from chall engi ng
the i ssuance of any particular well permt.

After dispensing wiwth the preclusion issues, the district
court denied the nmotion for all three determ nations of |aw
because “[s]ubstantial questions of fact remain regardi ng whet her
[the Gall egos Fam |y is] entitled to call out junior well
appropriators . . . and because the Comm ssion’s curtail nment
authority is discretionary.” Despite denying the notion, the
district court held onits own initiative that the Conm ssion
erred in finding that it had no jurisdiction over surface water
rights. The district court held that the Conm ssion has
jurisdiction over surface water rights when designated ground
water wi thdrawal s i npact surface water rights. The district
court further determ ned that when such jurisdiction exists the
Comm ssion nust adm ni ster junior designated ground water wells
for the benefit of senior surface water rights in accordance with
t he Managenent Act and the nodified prior appropriation system
Finally, the district court stated that “senior water users may
not enploy an unreasonabl e nmethod of diversion to the detri nment
of junior appropriators” and that “the futile call doctrine
applies equally to designated ground water diversions as to any
ot her diversions.” The district court reversed the Conm ssion’s

Order and remanded the case for further factual findings on the
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guestion of jurisdiction and, should jurisdiction be found to
exist, the relief to which the Gallegos Fam |y was entitled under
t he Managenent Act. This appeal and cross-appeal foll owed.

The Gall egos Fam |y argues that the district court erred in
concluding that their senior surface water rights are subject to
nodi fied prior appropriation, the unreasonabl e nethod of
di version doctrine, and the futile call doctrine.® Defendants/
Appel | ees/ Cross- Appel | ants (“Defendants”) argue on cross-appeal
that the district court erred in holding that the Gall egos
Famly is not barred by claimor issue preclusion. The
Def endants al so appeal the district court’s determ nation that
t he Comm ssion has jurisdiction over surface water rights and a
responsibility to adm nister junior designated ground water wells
for the protection of senior surface water appropriators.

To the extent such jurisdiction exists, however, Defendants urge
this Court to affirmthe district court’s hol ding that
adm nistration is pursuant to the Managenent Act and the nodified

prior appropriation doctrine.

3 Gven our resolution of this case, it is unnecessary to address
the argunents concerning the unreasonabl e nmethod of diversion and
futile call doctrines.

11



1. Overview

This case raises inportant questions about whet her
i nteraction between designated ground water and surface waters is
possible as a matter of law and, if such interaction is legally
possi bl e, how conflicts between owners of designated ground water
rights and owners of surface water rights are to be resol ved.
The Gall egos Fam |y seeks a determ nation that the Conm ssion is
requi red under both statute and the Col orado Constitution to
adm ni ster designated ground water wells for the benefit of
senior surface water right holders according to the prior
appropriation doctrine, because surface rights are constitutional
wher eas designated ground water rights are statutorily created.
I n response, Defendants maintain that designated ground water
only has a de mnims inpact on surface water as a matter of |aw
and therefore there is no |legal basis for adm nistration;
furthernore, as the Comm ssion held bel ow, Defendants argue that
t he Comm ssion has no jurisdiction over surface water rights. To
the extent that the Comm ssion is found to have jurisdiction,
Def endants argue that the Comm ssion is only required to
adm ni ster designated ground water wells according to the
nmodi fied prior appropriation doctrine. The Gallegos Fam |y
counters with the argunent that if Defendants are correct, then
under the Managenent Act the Conm ssion can elimnate

constitutionally protected rights through statutory designation;

12



this result, the Gallegos Famly clains, is constitutionally
unaccept abl e.

Resolution of this case lies in an exam nation of the
Comm ssion’s statutorily-granted jurisdiction. W agree with the
district court that the Commi ssion has limted jurisdiction over
surface water rights, but we hold that such jurisdiction exists
only for the purpose of redraw ng the boundaries of a designated
ground wat er basin, when appropriate. W therefore reverse the
district court’s determ nation that the Conm ssion nust
adm ni ster junior designated ground water wells for the benefit
of senior surface rights according to the Managenent Act and the
nodi fied prior appropriation doctrine. Finally, we affirmthe
district court’s holding that the Gallegos Famly is not barred
by issue or claimpreclusion, but on different grounds. A review
of the Colorado Constitution and rel evant statutes is necessary
to an understanding of the resolution of this case, and we begin
t here.

A. Prior Appropriation and the Col orado Constitution

As a sem -arid state, Colorado has al ways faced i ssues over
how to allocate its [imted water supply. Early in its history,
Col orado i nplenmented a system based upon putting previously
unappropriated waters to beneficial use. See, Janes N

Corbridge, Jr., H storical Water Use and the Protection of Vested

Ri ghts: A Challenge for Colorado Water Law, 69 U Colo. L. Rev.

13



503, 505 (Spring 1998). The first user to place previously
unappropriated water to beneficial use enjoyed a vested water
right in the beneficial use of that water, thus giving that
seni or appropriator priority in use over all subsequent (and
therefore junior) appropriators. 1d. |In 1876, this system of
vested water rights arising by virtue of prior appropriation was
added to the state constitution: “The right to divert
unappropriated waters of any natural streamto beneficial uses
shal |l never be denied. Priority of appropriation shall give the
better right as between those using the water for the sane
purpose . . . .” Colo. Const. art. XVI, 8 6. The constitutiona
term“waters of any natural streani includes both surface water

and ground water that is tributary to surface water. See, e.g.,

Enpi re Lodge Honeowners’ Ass’'n v. Moyer, 39 P.3d 1139, 1147

(Colo. 2001). This constitutional systemis often referred to as
“prior appropriation,” and we use that termin this opinion.
In addition to the appropriation of surface streans,
Col orado water users rely heavily on appropriations of ground
wat er reserves. Beginning in the 1940s, the anmount of ground
wat er appropriation dramatically increased. Conflicts between

surface water users and ground water users becane conmon,
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| eadi ng the General Assenbly to pass conprehensive legislation in

the 1960s. Sinpson v. Bijou Irr., 69 P.3d 50, 59 (Colo. 2003).

B. Managenment Act

In 1965, the CGeneral Assenbly enacted the Managenent Act to
govern the use, appropriation, and adm nistration of “designated
ground water.” § 37-90-102, C.R S. (2006).% The Managenent Act
created the Conm ssion, an adm nistrative body charged with
desi gnating ground water basins, issuing well permts within
desi gnat ed basins, and admi nistering rights to designated ground
water. 88 37-90-104 to -111, C R S. (2006). The Managenment Act
acknow edges the doctrine of prior appropriation, but
specifically calls for a nodified prior appropriation systemto
apply to designated ground water. 8 37-90-102(1). Under the
nodi fied system the Comm ssion is charged with the task of
permtting the full econom c devel opnent of designated ground
wat er resources, protecting prior appropriators of designated
ground water, and allow ng for reasonabl e depl etion of the

aquifer. 1d.; Upper Black Squirrel Creek G ound Water Mynt

Dist. v. Goss, 993 P.2d 1177, 1183-84 (Colo. 2000). Al though

“ W cite to the 2006 version of the Col orado Revised Statutes
t hroughout this opinion. The statutory provisions upon which we
rely have not been significantly nodified.
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the rights of prior appropriators are to be protected under the
Managenent Act, that protection does not extend to the
mai nt enance of historic water levels. § 37-90-102(1).
Consistent with this intent, the General Assenbly made the
Comm ssion’s powers to curtail the punping of junior wells for
the benefit of senior appropriators discretionary. Goss, 993
P.2d at 1188.
C. 1969 Act

The Water Rights Determ nation and Adm nistration Act (“1969
Act”), sections 37-92-101 to -602, C. R S. (2006), “provides the
statutory framework for inplementing the constitutional right to
di vert the unappropriated waters of any natural streamto

beneficial uses.” State ex rel. Danielson v. Vickroy, 627 P.2d

752, 757 (Colo. 1981). The 1969 Act applies to all surface
waters and all underground water tributary to natural streans. 8§
37-92-102(1)(a). The constitutional doctrine of prior
appropriation governs the appropriation and use of the waters
that are subject to the 1969 Act. [|d. The 1969 Act created the
current system of water divisions and water courts, and vested
the State and D vision Engineers with adm nistrative duti es.

Si npson, 69 P.3d at 60. These duties include the non-

di scretionary duty to admnister rights to waters subject to the

1969 Act according to the prior appropriation system 88§ 37-92-

501 to -502; CGoss, 993 P.2d at 1188.
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By passing the 1969 Act, the CGeneral Assenbly intended to
“integrate the appropriation, use, and adm nistration of
underground water tributary to a streamwith the use of surface
water in such a way as to maxim ze the beneficial use of all of
the waters of [Colorado].” § 37-92-102(1)(a). The Ceneral
Assenbl y nmade cl ear, however, that designated ground water was
not included in the “underground water” covered by the 1969 Act.
8§ 37-92-103(11), (13); Vickroy, 627 P.2d at 758.

I11. Standard of Review

We review the district court’s interpretation and
application of statutes and case | aw de novo. Sinpson, 69 P.3d
at 58.

V. Analysis
A Desi gnated Ground Water

In order to reach a resolution of this case, it is necessary
to exam ne the neani ng of “designated ground water” and the
i nplications of the Conm ssion designating a basin. Although we
find the Gall egos Fam |y’ s position unpersuasive, their argunents
stemfromthis Court’s prior statenents about the nature of
desi gnated ground water basins. W therefore take this
opportunity to clarify our prior case |law and the rel evant
st at ut es.

We proceed under the assunption, as we nust, that the

Managenent Act is constitutional. See, e.g., Meyer v. Lanm 846

17



P.2d 862, 876 (Colo. 1993) (“[We are guided by the principle
that statutes must be construed in such nmanner as to avoid
potential constitutional difficulties. The presunption of
constitutionality accorded all statutes also assunes that the
| egi sl ati ve body intends the statutes it adopts to be conpatible
with constitutional standards.”). In interpreting the various
provi sions of both the Managenent Act and the 1969 Act, our
primary purpose is to discern the intent of the General Assenbly.
Si npson, 69 P.3d at 59. Wen interpreting a nunber of
interrelated statutory sections, we nust give “consistent,
har noni ous, and sensible effect to the statutory schene as a
whol e.” Id.
Desi gnated ground water is defined in section 37-90-
103(6) (a) as:
[@round water which in its natural course would not be
available to and required for the fulfillment of
decreed surface rights, or ground water in areas not
adjacent to a continuously flowng natural stream
wherein ground water wthdrawals have constituted the
principal water usage for at least fifteen years
preceding the date of the first hearing on the proposed
designation of the basin, and which in both cases is
wi thin the geographic boundaries of a designated ground
wat er basi n.

Based on this definition, we have previously noted that

desi gnated ground water “includes water not tributary to any

stream and other water not available for the fulfill ment of

decreed surface rights.” Vickroy, 627 P.2d at 756 (enphasis

18



added). W have al so observed that designated ground water falls
into a category of ground water not part of the natural stream
and any use of this water has a “de mninus [sic] effect on any
surface stream” Goss, 993 P.2d at 1182. These statenents stand
for the rule that designated ground water cannot, as a matter of
| aw, inpact surface flows by greater than a de m nims anount.
Furt hernore, the Managenent Act defines “designated ground
wat er basin” as “that area established by the ground water
conmi ssion in accordance with section 37-90-106,” the definition
of designated ground water. 8 37-90-103(7). Reading these
definitions and our prior case |law together |leads to the
conclusion that all ground water contained within the geographic
boundaries of a designated basin is to be considered designated
ground water — i.e., ground water that has no nore than a de
mnims inpact on any surface stream
Qur anal ysis cannot end there, however. Conplicating our
inquiry is the consistent observation by both this Court and
wat er | aw commentators that a designated basin could contain both
desi gnated ground water, that ground water which has only a de
mnims inpact on surface flows and is adm ni stered under the
Managenment Act, and ground water which is tributary to surface
waters and is adm nistered under the 1969 Act. See Veronica A

Sperling and David M Brown, Qutline of Colorado G ound Water

Law, 1 U Denv. Water L. Rev. 275, 278 (Summer 1998) ("G ound
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water that is either physically tributary to, or non-tributary
to, surface streans can qualify for designation; designated
ground water basins are essentially |legal —political boundaries,
and not necessarily coincident with hydrol ogic boundaries.”).
The primary cases where we suggested such a possibility were

State ex rel. Danielson v. Vickroy and Pioneer Irrigation

Districts v. Danielson; we therefore nust exam ne those cases.

1. State ex rel. Danielson v. Vickroy

The first major case in which we dealt with the potenti al
interaction of designated ground water and waters subject to the

1969 Act within a designated basin was State ex rel. Daniel son v.

Vi ckroy, 627 P.2d 752 (Colo. 1981). Vickroy owned a direct-fl ow
water right with a point of diversion on Kiowa Creek, a tributary
to the South Platte River. Vickroy, 627 P.2d at 755. Vickroy
filed an application with the water court for a change in the
poi nt of diversion to a new well|l |ocated wthin the boundaries of
a designated ground water basin. 1d. As a result the North

Ki owa- Bi j ou Managenent District (“District”) filed a statenent of
opposition to the application, claimng the water court | acked
jurisdiction over the application. 1d. The District and the
State of Colorado ex rel. the State Engineer also filed a | awsuit
agai nst Vickroy in the Adanms County District Court, averring that

Vickroy’s well was within the boundaries of the designated ground

wat er basin and was punpi ng desi gnated ground water w thout a
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permt. Id. The plaintiffs sought an injunction preventing

Vi ckroy from punping the designated ground water. |1d. at 756.

In his notion to dismss, Vickroy argued that the water court had
exclusive jurisdiction over his application for a change in his
poi nt of diversion and therefore the district court had no
jurisdiction over the conplaint. Id.

On appeal, we found that the jurisdictional issue hinged on
the factual question of whether the ground water Vickroy sought
to punp was designhated ground water or ground water subject to
the 1969 Act. Vickroy, 627 P.2d at 758-59. W stated that
designation of a basin does not conclusively establish that al
the ground water within the basin is designated ground water, id.
at 759, but that the burden for proving “certain ground water
within the [designated] basin is not designated ground water”
lies with the proponent of that proposition. 1d. W further
held that any request to divert ground water |ocated within a
desi gnated basin nust first be brought in front of the
Commi ssion. |d. at 760. Jurisdiction switches to the water
court only if it is denonstrated that the ground water at issue
is subject to the 1969 Act. Id.

2. Pi oneer Irrigation Districts v. Dani el son

The next major case on this subject was Pioneer Irrigation

Districts v. Daniel son, 658 P.2d 842 (Colo. 1983). Pioneer

Irrigation owned surface rights on the North Fork of the
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Republ i can River, which was | ocated within the Northern High

Pl ai ns Desi gnated G ound Water Basin. Pioneer Irr., 658 P.2d at

844. Several years after designation of the Northern Hi gh Plains
Basin, Pioneer Irrigation becanme concerned that punping within
the basin was affecting the Republican River’s surface flow. |d.
It therefore asked the State Engi neer to shut down those wells it
believed were interfering with its surface water rights; when the
State Engineer failed to take action Pioneer Irrigation filed a
awsuit in the water court. 1d. The water court dism ssed for

| ack of subject matter jurisdiction. Id.

We found that once again, the primary issue was whet her
Pioneer Irrigation was seeking to curtail wells punping
desi gnat ed ground water or ground water subject to the 1969 Act.

Id. at 846. Citing Vickroy, we held that the Conm ssion nust

make this initial determ nation. ld.; see also G ound Water

Commin v. Shanks, 658 P.2d 847, 848 (Col o. 1983) (explaining that

both Vickroy and Pioneer Irrigation Districts held that the

Comm ssion has “initial and exclusive jurisdiction to determ ne
if ground water diversions in a designated ground water basin

i nvol ve the taking of designated ground water.”). |If the

Commi ssion found that only the punping of designated ground water
were involved, it had jurisdiction over the matter; if, however,

t he Comm ssion found that the punping of ground water subject to
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the 1969 Act were at issue, jurisdiction vested in the water

court. Pi oneer Irr., 658 P.2d at 846.

B. The Gallegos Famly’'s O ains
This case raises difficulties not apparent in Vickroy and

Pioneer Irrigation Districts because the Gallegos Famly, unlike

the plaintiffs in the previous cases, has never asserted that
their injury is being caused by the punping of ground water
subject to the 1969 Act or that the water court has jurisdiction
over the matter. |Instead, the Gallegos Famly has consistently
mai nt ai ned that only designated ground water is involved in this
case, yet also has clained that the “designated” ground water is
tributary to their surface rights to greater than a de mnims
extent.® Because they claimthat only designated ground water is

at issue, the Gallegos Fam |y maintains that jurisdiction lies

® The Gall egos Fanily does not explicitly claimthe designated
ground water at issue is tributary. |If it is true that the
punpi ng of the designated ground water is depriving the famly of
their surface water rights, however, the water nust necessarily
be tributary to greater than a de mnims extent.
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in the Conm ssion. Based on the constitutional nature of their
surface rights, the Gallegos Famly insists that the Comm ssion
must adm ni ster the punping of designated ground water wells for
the benefit of their senior surface rights according to the prior
appropriation doctrine codified in the 1969 Act.

The flaw in this position, however, is that we have
repeatedly and consistently stated that the adm nistrati on of
wat ers under the 1969 Act is inapplicable to the Conm ssion’s
adm ni stration of designated ground water under the Managenent
Act. Goss, 993 P.2d at 1183 (“In sum designated ground water
priorities are adm ni stered under the [Managenent] Act, rather

that the 1969 Act.”) (citations omtted); Pioneer Irr., 658 P.2d

at 845 (“The Managenent Act, with the exception of sections 37-
90- 136 through 139, relates solely to designated ground water.
Al tributary waters, except that which may be included in the
definition of designated ground water, are adm nistered under the
Water Right Determ nation and Adm nistration Act of 1969.7)
(citations omtted); Vickroy, 627 P.2d at 758 (“The Managenent
Act relates solely to designated ground water; the 1969 Act does
not apply to designated ground water.”) (citations omtted).

The need to keep the Managenment Act and the 1969 Act
separate and distinct stens fromthe basic policy differences

underlying the two statutes. See, e.g., Colo. G ound Water
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Commin v. Eagle Peak Farns, Ltd., 919 P.2d 212, 215 (Colo. 1996).

As we have previously stated:

We recognize the dissimlarity in the basic policies
underlying the laws of this State for surface water and
for ground water in designated Dbasins. Prior
appropriation rules for surface water were primarily
designed and developed to protect the relative rights

of senior and junior appropriators, in order to
maxi m ze the beneficial use of the surface water in
this State. . . . In contrast, Colorado’'s permt

system for regulation of the appropriation of water in
desi gnated ground water basins under the Act permts
the full developnent of ground water sources while
protecting against depletion of the underground
aquifer, which is not subject to the sanme ready
recharge enjoyed by surface streans and tributary
ground wat er.

Dani el son v. Kerbs AG, Inc., 646 P.2d 363, 370 (Col o. 1982).

Accepting the Gallegos Fam|ly’'s position that designated ground
wat er shoul d be adm nistered according to the prior appropriation
system of the 1969 Act woul d confuse the two statutes and woul d
frustrate |l egislative intent.
C. The Comm ssion’s Jurisdiction

Wth this background in mnd, we turn to the text of the
Managenment Act to discern what the General Assenbly intended for
the Comm ssion’s jurisdiction to be. Section 37-90-106(1)(a) of
t he Managenent Act states that the Commi ssion “shall, fromtine
to tine as adequate factual data becones avail abl e, determ ne
desi gnat ed ground wat er basins and subdi vi si ons thereof by

geogr aphi c description and, as future conditions require and

factual data justify, shall alter the boundaries or description
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thereof.” § 37-90-106(1)(a) (enphasis added). Notably, this
provision was originally part of the Managenent Act. § 148-18-5,
9 CRS. (1963 & Perm Cum Supp. 1965).° As this provision nakes
clear, the General Assenbly anticipated that a desi gnated ground
wat er basin could include ground water that does not properly
fall within the definition of designated ground water. Wen
future conditions and factual data reveal this to be the case,
t he Managenent Act requires that the Conm ssion redraw the
boundari es of the designated basin. § 37-90-106(1)(a) (“shall
alter the boundaries or description thereof”) (enphasis added).
Based upon section 37-90-106(1)(a), we hold that the
Comm ssion has jurisdiction over surface water rights to the
extent that a hol der of those rights seeks changes to a
desi gnat ed basin’s boundaries. The surface right holder, in
order to receive relief, nust prove that the punping of then-
desi gnated ground water has nore than a de mnim s inpact on
their surface water rights and is causing injury to those rights.

Upon such a show ng, the Managenment Act requires the Comm ssion

® The original section 37-90-106(1)(a) stated: “The commi ssion
shall, fromtine to tine as adequate factual data becones
avai | abl e, determ ne designated ground water basins and
subdi vi si ons t hereof by both geol ogi c and geographi c descri pti on,
and as future conditions require and factual data justify, shal
alter the boundaries or description thereof.” § 148-18-5, 9
CRS (1963 & Perm Cum Supp. 1965) (enphasis added). W do
not find the 1971 change from “by both geol ogi c and geogr aphic
description” to “by geographic description” significant to

t oday’ s hol di ng.
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redraw t he boundaries of the designated basin to exclude the
surface water rights and those wells punping designated ground
wat er that has been proven to fall nore properly wthin the
definition of ground water subject to the 1969 Act. After the
boundaries are redrawn, the State Engi neer and the water courts
regain jurisdiction and can adm nister the relative water rights
under the 1969 Act. O course, when an appropriator initiates a
proceedi ng before the Comm ssion claimng ground water has been
i nproperly designated and seeki ng changes to the boundaries of
the basin, the procedural requirenents of section 37-90-106 nust
be followed. ’

This holding clarifies Vickroy and Pioneer Irrigation

Districts. As explained above, Vickroy noted that designation of
a basin does not conclusively establish that all ground water
within the basin is designated ground water. 627 P.2d at 759.

Vi ckroy held that the burden for proving that ground water within
a designated basin is not designated ground water lies with the
proponent of that proposition. |d. Today' s hol ding does not
change this rule of law — a surface water right holder, such as
the Gall egos Famly, claimng injury caused by punping within a
desi gnat ed ground wat er basin has the burden of proving that the

ground water being punped is hydrol ogically connected and causi ng

" These procedures include public notice and a hearing. § 37-90-
106( 3).
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injury to the surface water rights at issue. This is but another
way of saying that the surface water right hol der nust prove the
ground water alleged to cause injury is not designated ground
water. We sinply clarify what Vickroy left unstated — ground

wat er which has nore than a de mnims inpact on surface waters
cannot properly be classified as designated ground water.

Vi ckroy and Pioneer Irrigation Districts further stand for

the proposition that when the above factual show ng is made,
jurisdiction vests in the water court; if the necessary factual
showi ng is not made, then only designated ground water is at

i ssue and the Conmm ssion can di spose of the case. Pioneer Irr.

658 P.2d at 846. W expand upon this rule by holding that,
before jurisdiction vests in the water court, the Conm ssion nust
redraw t he boundaries of the basin to exclude the inproperly
desi gnated ground water. Not only does the statute require this
result, but our holding respects |egislative intent by keeping
desi gnat ed ground water and ground water subject to the 1969 Act
separate and distinct.

The Gall egos Fam |y has not yet nade a factual show ng that
ground water within the Basin is hydrol ogically connected and
causing injury to their surface water rights. Instead, the
Gal l egos Fam |y and the Comm ssion junped straight to the issue

of what the relief would be if the asserted injury were true. On
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remand, the Gallegos Fam |y nust make this factual show ng before
the Comm ssion is required to alter the Basin’s boundaries.
V. C ai mand | ssue Preclusion
We touch briefly on the Defendants’ argunents that the
Gal l egos Fam |y shoul d be barred by claimand i ssue preclusion
fromseeking relief.
Cl aimpreclusion prevents relitigation of clains that were

or could have been litigated in a prior proceeding. Argus Real

Estate v. E-470 Pub. Highway Auth., 109 P.3d 604, 608 (Col o.

2005). The doctrine of claimpreclusion applies where four
el ements exist: (1) finality of the first judgnent; (2) identity
of subject matter; (3) identity of clains for relief; and (4)
identity or privity between parties to the actions. Id.

Unli ke claim preclusion, issue preclusion only bars

relitigation of issues actually litigated and decided in a prior

proceeding. Indus. Conmmin of the State of Colo. v. Mffat County

Sch. Dist. Re No. 1, 732 P.2d 616, 620 (Colo. 1987). |Issue

preclusion is not limted to identical clains for relief but
rather may apply to causes of action that are different from
those raised in the original proceeding. 1d. Issue preclusion
bars relitigation of an issue when: (1) the issue precluded is
identical to an issue actually litigated and necessarily

adj udicated in the prior proceeding; (2) the party agai nst whom

est oppel was sought was a party to or was in privity with a party
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to the prior proceeding; (3) there was a final judgnment on the
merits in the prior proceeding; and (4) the party agai nst whom
the doctrine is asserted had a full and fair opportunity to

litigate the issues in the prior proceeding. In re Water Rights

of Elk Dance Colo., LLC, 139 P.3d 660, 667 (Colo. 2006).

The doctrines of claimand issue preclusion apply to
adm nistrative actions as well as judicial proceedings. Moffat

County Sch. Dist., 732 P.2d at 620. “The findings and

concl usions of an adm ni strative agency may be bi ndi ng upon the
parties in a subsequent proceeding if the agency that rendered
the decision acted in a judicial capacity and resol ved di sputed
i ssues of fact which the parties had an adequate opportunity to
litigate.” 1d. |If it were not for the fact that the General
Assenbly has specifically called for the boundaries of

designated basins to be revisited, we mght agree that the
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Gal legos Family is barred fromseeking relief.® The Gall egos
Fam |y’ s predecessor-in-interest had notice of and participated
in the original designation hearing. The Gallegos Famly is in
privity with their predecessor-in-interest and is therefore bound
by the designation order.

Despite the fact that claimand issue preclusion m ght
ot herwi se apply, the Gallegos Fam |y nust have the opportunity to
prove that “future conditions require and factual data justify”
nodi fication of the Basin' s boundaries under the Managenent Act.
We stress, however, that the Gallegos Famly’s petition for
nodi fying the Basin's boundaries nust fail if they are unable to
present evidence on connectivity and injury other than that which
was before the Conm ssion when the Basin was originally

desi gnat ed.

8 | ndeed, we have previously stated that arguments simlar to

those raised by the Gallegos Famly are “an inperm ssible
collateral attack on the decision of the conm ssion to include
the appellant’s land within the boundaries of the (designated
ground water) Basin.” Vickroy, 627 P.2d at 759 n.8 (citing
Larrick v. N Kiowa-Bijou Mgnt. Dist., 181 Col o. 395, 406, 510
P.2d 323, 329 (1973)).
We have al so previously observed that there “[o0] bviously .

nmust be sonme ‘cut-off’ tinme when water wthin a designated
ground water basin can no |onger be adjudicated in our courts as
water that is not so designated.” Sweetwater Dev. Corp. v.
Schubert Ranches, Inc., 188 Colo. 379, 384, 535 P.2d 215, 218
(1975). Nonethel ess, the plain |anguage of the statute requires
that no hard “cut-off” exist if “future conditions require and
factual data justify” altering a designated ground water basin’s
boundaries. 8§ 37-90-106(1)(a).
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VI. Concl usion

We hold that the Comm ssion has jurisdiction over surface
water rights located within a designated ground water basin for
t he purpose of redrawi ng the basin’s boundaries. A surface water
ri ght owner who believes that the punping of designated ground
water injures its rights nust prove to the Comm ssion that the
wat er alleged to cause the injury has been inproperly designated.
Upon such a showing, the Conmssion is required to alter the
basin’s boundaries to exclude the surface rights and the
i nproperly designated ground water. Once the ground water is no
| onger designated, jurisdiction will vest in the State Engi neer
and the water courts for adm nistration under the 1969 Act
according to prior appropriation. W further hold that the
Gal l egos Fam ly is not barred under either claimor issue
preclusion frommaking this factual show ng, assum ng the
Gal l egos Fam |y presents to the Conm ssion evidence on
connectivity and injury other than that which was before the
Comm ssion when the Basin was originally designated. W
therefore affirmin part, reverse in part, and remand this case

for proceedi ngs consistent with this opinion.
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ADVANCE SHEET HEADNOTE
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No. 05SA253, Gallegos v. Colo. G ound Water Conmi n —The Col orado
Ground Water Conmm ssion has |imted jurisdiction over surface
water rights located within a designated ground water basin, for
the purpose of altering the designated basin’s boundaries when
appropri ate.

Thi s appeal and cross-appeal fromthe Weld County District
Court raises questions regarding the Col orado Ground Water
Comm ssion’s (“Comm ssion”) jurisdiction over vested surface
water rights located within a designated ground water basin. The
district court held that the Conm ssion has limted jurisdiction
over such surface water rights when designated ground water
w t hdrawal s i npact surface water rights. Wen jurisdiction
exists, the district court held the rights of the parties are
governed by the Col orado G ound Water Managenent Act, sections
37-90-101 to -143, C R S. (2006) (“Managenent Act”), and the
nodi fied prior appropriation system The district court also
found the Plaintiffs/Appell ants/ Cross-Appell ees are not barred by
claimor issue preclusion frombringing their clainms for relief.
The Suprenme Court reviewed the district court’s order de

novo. The Suprene Court holds that the Conm ssion does have
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[imted jurisdiction over surface water rights, but the
jurisdiction is limted to altering a designated ground water
basin’s boundaries as called for under the Managenent Act,
section 37-90-106(1)(a). The Suprene Court further holds that
the Plaintiffs/ Appell ants/ Cross-Appell ees are not barred by issue
or claimpreclusion, but on different grounds. Therefore, the

Suprene Court affirns in part, reverses in part, and renmands the

case.
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This case presents questions regardi ng the Col orado G ound
Water Conm ssion’s jurisdiction over vested surface water rights
wi thin a designated ground water basin. W hold that the
Comm ssion has jurisdiction over surface water rights only for
t he purpose of altering the boundaries of a designated ground
wat er basin. A surface water right holder who believes that
punpi ng within a designated ground water basin is causing injury
to those surface rights nmust prove to the Conm ssion that the
ground water alleged to cause the injury is hydrologically
connected and causing injury to those rights. Upon such a
show ng, the Comm ssion is statutorily required to alter the
boundaries of the basin to exclude the surface water and the
ground water shown to have been inproperly designated. Once the
boundaries are redrawn, jurisdiction vests in the State Engi neer
and the water courts to adm nistrate and adjudi cate the water
rights according to prior appropriation.

| . Facts and Procedural History

Thi s appeal and cross-appeal stemfromthe District Court
for Weld County’s holding that (1) the Gallegos Famly is not
barred under either issue or claimpreclusion frombringing their
current clains, (2) the Colorado G ound Water Conmi ssion

(“Comm ssion”) has jurisdiction over surface water rights where



desi gnat ed ground water withdrawal s inpact surface rights,® and
(3) where such jurisdiction exists, the rights of the parties are
governed by the Col orado G ound Water Managenent Act, sections
37-90-101 to -143, C R S. (2006) (“Managenent Act”), and the

nmodi fied prior appropriation doctrine. W affirmin part, on

di fferent grounds, reverse in part, and remand.

The underlying dispute in this case concerns surface water
rights held by the Plaintiffs/Appellants/ Cross-Appell ees Reinal do
Gal | egos, Marianne Gall egos, Harold L. Gallegos, Ellen Gall egos,
and Gene J. Gallegos (“Gllegos Famly”). The Gallegos Famly’'s
surface water rights are |ocated within the boundaries of the
Upper Crow Creek Designated G ound Water Basin (“the Basin”) in
Wel d County, Colorado. The Conm ssion’s hearing officer issued
an initial decision creating the Basin on January 20, 1987,
follow ng public notice and a hearing, as required by the
Managenment Act. The initial decision becane the Order of the

Comm ssion on March 3, 1987. The designation was based upon the

® One sentence in the district court’s order states that the

Comm ssion has jurisdiction “where designated ground wat er

w t hdrawal s unreasonably injure surface water rights.” (Enphasis
added.) In other places, the district court states that the
Commi ssion’s jurisdiction is triggered where designated ground
water withdrawals “inpact,” “interact with,” or “relate to”
surface water rights. Reading the order as a whole, we interpret
the district court’s holding to be that the Conmm ssion’s
jurisdiction is invoked where designated ground water w thdrawal s
i npact surface water rights. Under the holding, so interpreted,
a showi ng of unreasonable injury is not required to sinply
trigger the Comm ssion’s jurisdiction.




hearing officer’s factual finding that “Upper Crow Creek is not a
continuously flow ng stream and that ground water w thdrawal s
have constituted the principal water usage for at |least fifteen
years prior to Cctober 30, 1986.” It is undisputed that the

Gall egos Fam |ly’'s surface water rights predate the designation of
t he Basi n.

The Gall egos Fam |y asserts that water diversions and well
punping within the Basin interfere with their senior surface
water rights. Seeking relief fromthis interference, the
Gal l egos Fam ly sent letters to Hal Sinpson, the State Engineer,
on Novenber 12, 2002, and February 3, 2003, requesting that
either the State Engi neer or the Comm ssion curtail the punping
of junior wells within the Basin as needed to fulfill the
Gall egos Fam |ly’'s senior surface rights. In his capacity as
Executive Director of the Comm ssion, M. Sinpson responded that
there was no basis for ordering curtail ment of the wells because
t he Comm ssion took vested surface water rights into account when
designating the Basin and, in addition, all the wells within the
Basin were operating within the terns and conditions of their
permts.

The Gall egos Fam |y appealed M. Sinpson’s determnation to
the Comm ssion. The hearing officer issued an Initial Decision
and Order on June 23, 2003. The hearing officer determ ned as a

matter of law that wells punping water wthin the Basin w thdraw



desi gnat ed ground water, reasoning that upon designation the
nature of the ground water in the Basin |egally changed and
becane subject to the Managenent Act and adm ni stration under
nodi fied prior appropriation. The hearing officer also reasoned
that inplicit in the Basin’s designation was a determ nati on by
the Comm ssion that withdrawal s of the designated ground water
have only a de mnims effect on surface waters.

Consequently, the hearing officer concluded that the
Gall egos Fam |y was barred by res judicata fromcalling out
desi gnated basin wells operating pursuant to permts. The
hearing officer based this decision on the fact that the Gall egos
Fam |y’ s predecessor-in-interest had an opportunity during the
desi gnation hearings to object to the designation of the Basin
and failed to do so; to the contrary, the Gallegos Famly’s
predecessor-in-interest supported designation of the Basin.
Finally, the hearing officer found as a matter of law that, while
t he Comm ssion has exclusive jurisdiction over adm ni stering
desi gnated ground water, it has no jurisdiction over surface
wat er rights. The Conm ssion subsequently issued an O der
affirmng the hearing officer’s initial decision.

The Gall egos Fam |y appeal ed the Conm ssion’s Order to the
District Court for Weld County. The Gallegos Fam|ly submtted to

the district court a Motion for Determ nation of a Question of



Law pursuant to C R C.P. 56(h), seeking three |egal

det er m nati ons:

(1) that the State of Colorado, acting by and through

t he

Conmmi ssi on, IS constitutionally required to

regulate and administer junior wells within the Upper
Crow Creek Designated G ound Water Basin to ensure that

seni or

surface water rights wthin the Upper Crow Creek

Desi gnated Ground Water Basin receive water;

(2) that, as the only agency with authority to curtail

junior designated ground water wells, the Comm ssion is
constitutionally required to regulate and adm nister
the diversion of water by designated ground water wells
within the Upper Crow Creek Designated G ound Water
Basin that materially injure senior surface water
rights within the Upper Crow Creek Designated G ound
Wat er Basin; and

(3) that the Commssion is wthout authority to
authorize or allow diversions by junior designated
wells withdrawing water from aquifers within the Upper
Crow Creek Designated G ound Water Basin that result in
the curtailnment of diversions of water by senior
surface water rights in the Upper Crow Creek Designated
G ound Water Basin.

The district court first determ ned that the Gall egos

Famly's clains are not barred by either claimor issue

precl usi on.?!

® The district court found that the Gallegos Famly’s

claims present a question about the Conm ssion’s responsibility

to adm nister the Basin, and that this question poses a different

i ssue than whether to designate the Basin. Therefore, the

district court held there was no preclusion. The district court

1 This Court uses the terns “claimpreclusion” and “issue

precl usi on”
est oppel .”

instead of the terns “res judicata” and “col | ateral
Argus Real Estate, Inc. v. E-470 Pub. Hi ghway Auth.

109 P. 3d 604, 608 (Col o. 2005).



did note, however, that the Gall egos Fam |y woul d be precluded
from chal | engi ng the designation of the Basin or from chall engi ng
the i ssuance of any particular well permt.

After dispensing wiwth the preclusion issues, the district
court denied the nmotion for all three determ nations of |aw
because “[s]ubstantial questions of fact remain regardi ng whet her
[the Gall egos Fam |y is] entitled to call out junior well
appropriators . . . and because the Comm ssion’s curtail nment
authority is discretionary.” Despite denying the notion, the
district court held onits own initiative that the Conm ssion
erred in finding that it had no jurisdiction over surface water
rights. The district court held that the Conm ssion has
jurisdiction over surface water rights when designated ground
water wi thdrawal s i npact surface water rights. The district
court further determ ned that when such jurisdiction exists the
Comm ssion nust adm ni ster junior designated ground water wells
for the benefit of senior surface water rights in accordance with
t he Managenent Act and the nodified prior appropriation system
Finally, the district court stated that “senior water users may
not enploy an unreasonabl e nmethod of diversion to the detri nment
of junior appropriators” and that “the futile call doctrine
applies equally to designated ground water diversions as to any
ot her diversions.” The district court reversed the Conm ssion’s

Order and remanded the case for further factual findings on the
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question of jurisdiction and, should jurisdiction be found to
exist, the relief to which the Gallegos Fam |y was entitled under
t he Managenent Act. This appeal and cross-appeal foll owed.

The Gall egos Fam |y argues that the district court erred in
concluding that their senior surface water rights are subject to
nodi fied prior appropriation, the unreasonabl e nethod of
di version doctrine, and the futile call doctrine.! Defendants/
Appel | ees/ Cross- Appel | ants (“Defendants”) argue on cross-appeal
that the district court erred in holding that the Gall egos
Famly is not barred by claimor issue preclusion. The
Def endants al so appeal the district court’s determ nation that
t he Comm ssion has jurisdiction over surface water rights and a
responsibility to adm nister junior designated ground water wells
for the protection of senior surface water appropriators.

To the extent such jurisdiction exists, however, Defendants urge
this Court to affirmthe district court’s hol ding that
adm nistration is pursuant to the Managenent Act and the nodified

prior appropriation doctrine.

1 G ven our resolution of this case, it is unnecessary to address
the argunents concerning the unreasonabl e nmethod of diversion and
futile call doctrines.
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1. Overview

This case raises inportant questions about whet her
i nteraction between designated ground water and surface waters is
possible as a matter of law and, if such interaction is legally
possi bl e, how conflicts between owners of designated ground water
rights and owners of surface water rights are to be resol ved.
The Gall egos Fam |y seeks a determ nation that the Conm ssion is
requi red under both statute and the Col orado Constitution to
adm ni ster designated ground water wells for the benefit of
senior surface water right holders according to the prior
appropriation doctrine, because surface rights are constitutional
wher eas designated ground water rights are statutorily created.
I n response, Defendants maintain that designated ground water
only has a de mnims inpact on surface water as a matter of |aw
and therefore there is no |legal basis for adm nistration;
furthernore, as the Comm ssion held bel ow, Defendants argue that
t he Comm ssion has no jurisdiction over surface water rights. To
the extent that the Comm ssion is found to have jurisdiction,
Def endants argue that the Comm ssion is only required to
adm ni ster designated ground water wells according to the
nmodi fied prior appropriation doctrine. The Gallegos Fam |y
counters with the argunent that if Defendants are correct, then
under the Managenent Act the Conm ssion can elimnate

constitutionally protected rights through statutory designation;
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this result, the Gallegos Famly clains, is constitutionally
unaccept abl e.

Resolution of this case lies in an exam nation of the
Comm ssion’s statutorily-granted jurisdiction. W agree with the
district court that the Commi ssion has limted jurisdiction over
surface water rights, but we hold that such jurisdiction exists
only for the purpose of redraw ng the boundaries of a designated
ground wat er basin, when appropriate. W therefore reverse the
district court’s determ nation that the Conm ssion nust
adm ni ster junior designated ground water wells for the benefit
of senior surface rights according to the Managenent Act and the
nodi fied prior appropriation doctrine. Finally, we affirmthe
district court’s holding that the Gallegos Famly is not barred
by issue or claimpreclusion, but on different grounds. A review
of the Colorado Constitution and rel evant statutes is necessary
to an understanding of the resolution of this case, and we begin
t here.

A. Prior Appropriation and the Col orado Constitution

As a sem -arid state, Colorado has al ways faced i ssues over
how to allocate its [imted water supply. Early in its history,
Col orado i nplenmented a system based upon putting previously
unappropriated waters to beneficial use. See, Janes N

Corbridge, Jr., H storical Water Use and the Protection of Vested

Ri ghts: A Challenge for Colorado Water Law, 69 U Colo. L. Rev.
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503, 505 (Spring 1998). The first user to place previously
unappropriated water to beneficial use enjoyed a vested water
right in the beneficial use of that water, thus giving that
seni or appropriator priority in use over all subsequent (and
therefore junior) appropriators. 1d. |In 1876, this system of
vested water rights arising by virtue of prior appropriation was
added to the state constitution: “The right to divert
unappropriated waters of any natural streamto beneficial uses
shal |l never be denied. Priority of appropriation shall give the
better right as between those using the water for the sane
purpose . . . .” Colo. Const. art. XVI, 8 6. The constitutiona
term“waters of any natural streani includes both surface water

and ground water that is tributary to surface water. See, e.g.,

Enpi re Lodge Honeowners’ Ass’'n v. Moyer, 39 P.3d 1139, 1147

(Colo. 2001). This constitutional systemis often referred to as
“prior appropriation,” and we use that termin this opinion.
In addition to the appropriation of surface streans,
Col orado water users rely heavily on appropriations of ground
wat er reserves. Beginning in the 1940s, the anmount of ground
wat er appropriation dramatically increased. Conflicts between

surface water users and ground water users becane conmon,
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| eadi ng the General Assenbly to pass conprehensive legislation in

the 1960s. Sinpson v. Bijou Irr., 69 P.3d 50, 59 (Colo. 2003).

B. Managenment Act

In 1965, the CGeneral Assenbly enacted the Managenent Act to
govern the use, appropriation, and adm nistration of “designated
ground water.” § 37-90-102, C.R S. (2006).' The Management Act
created the Conm ssion, an adm nistrative body charged with
desi gnating ground water basins, issuing well permts within
desi gnat ed basins, and admi nistering rights to designated ground
water. 88 37-90-104 to -111, C R S. (2006). The Managenment Act
acknow edges the doctrine of prior appropriation, but
specifically calls for a nodified prior appropriation systemto
apply to designated ground water. 8 37-90-102(1). Under the
nodi fied system the Comm ssion is charged with the task of
permtting the full econom c devel opnent of designated ground
wat er resources, protecting prior appropriators of designated
ground water, and allow ng for reasonabl e depl etion of the

aquifer. 1d.; Upper Black Squirrel Creek G ound Water Mynt

Dist. v. Goss, 993 P.2d 1177, 1183-84 (Colo. 2000). Al though

12 W cite to the 2006 version of the Col orado Revised Statutes
t hroughout this opinion. The statutory provisions upon which we
rely have not been significantly nodified.
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the rights of prior appropriators are to be protected under the
Managenent Act, that protection does not extend to the
mai nt enance of historic water levels. § 37-90-102(1).
Consistent with this intent, the General Assenbly made the
Comm ssion’s powers to curtail the punping of junior wells for
the benefit of senior appropriators discretionary. Goss, 993
P.2d at 1188.
C. 1969 Act

The Water Rights Determ nation and Adm nistration Act (“1969
Act”), sections 37-92-101 to -602, C. R S. (2006), “provides the
statutory framework for inplementing the constitutional right to
di vert the unappropriated waters of any natural streamto

beneficial uses.” State ex rel. Danielson v. Vickroy, 627 P.2d

752, 757 (Colo. 1981). The 1969 Act applies to all surface
waters and all underground water tributary to natural streans. 8§
37-92-102(1)(a). The constitutional doctrine of prior
appropriation governs the appropriation and use of the waters
that are subject to the 1969 Act. [|d. The 1969 Act created the
current system of water divisions and water courts, and vested
the State and D vision Engineers with adm nistrative duti es.

Si npson, 69 P.3d at 60. These duties include the non-

di scretionary duty to admnister rights to waters subject to the

1969 Act according to the prior appropriation system 88§ 37-92-

501 to -502; CGoss, 993 P.2d at 1188.

16



By passing the 1969 Act, the CGeneral Assenbly intended to
“integrate the appropriation, use, and adm nistration of
underground water tributary to a streamwith the use of surface
water in such a way as to maxim ze the beneficial use of all of
the waters of [Colorado].” § 37-92-102(1)(a). The Ceneral
Assenbl y nmade cl ear, however, that designated ground water was
not included in the “underground water” covered by the 1969 Act.
8§ 37-92-103(11), (13); Vickroy, 627 P.2d at 758.

I11. Standard of Review

We review the district court’s interpretation and
application of statutes and case | aw de novo. Sinpson, 69 P.3d
at 58.

V. Analysis
A Desi gnated Ground Water

In order to reach a resolution of this case, it is necessary
to exam ne the neani ng of “designated ground water” and the
i nplications of the Conm ssion designating a basin. Although we
find the Gall egos Fam |y’ s position unpersuasive, their argunents
stemfromthis Court’s prior statenents about the nature of
desi gnated ground water basins. W therefore take this
opportunity to clarify our prior case |law and the rel evant
st at ut es.

We proceed under the assunption, as we nust, that the

Managenent Act is constitutional. See, e.g., Meyer v. Lanm 846
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P.2d 862, 876 (Colo. 1993) (“[We are guided by the principle
that statutes must be construed in such nmanner as to avoid
potential constitutional difficulties. The presunption of
constitutionality accorded all statutes also assunes that the
| egi sl ati ve body intends the statutes it adopts to be conpatible
with constitutional standards.”). In interpreting the various
provi sions of both the Managenent Act and the 1969 Act, our
primary purpose is to discern the intent of the General Assenbly.
Si npson, 69 P.3d at 59. Wen interpreting a nunber of
interrelated statutory sections, we nust give “consistent,
har noni ous, and sensible effect to the statutory schene as a
whol e.” Id.
Desi gnated ground water is defined in section 37-90-
103(6) (a) as:
[@round water which in its natural course would not be
available to and required for the fulfillment of
decreed surface rights, or ground water in areas not
adjacent to a continuously flowng natural stream
wherein ground water wthdrawals have constituted the
principal water usage for at least fifteen years
preceding the date of the first hearing on the proposed
designation of the basin, and which in both cases is
wi thin the geographic boundaries of a designated ground
wat er basi n.

Based on this definition, we have previously noted that

desi gnated ground water “includes water not tributary to any

stream and other water not available for the fulfill ment of

decreed surface rights.” Vickroy, 627 P.2d at 756 (enphasis
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added). W have al so observed that designated ground water falls
into a category of ground water not part of the natural stream
and any use of this water has a “de mninus [sic] effect on any
surface stream” Goss, 993 P.2d at 1182. These statenents stand
for the rule that designated ground water cannot, as a matter of
| aw, inpact surface flows by greater than a de m nims anount.
Furt hernore, the Managenent Act defines “designated ground
wat er basin” as “that area established by the ground water
conmi ssion in accordance with section 37-90-106,” the definition
of designated ground water. 8 37-90-103(7). Reading these
definitions and our prior case |law together |leads to the
conclusion that all ground water contained within the geographic
boundaries of a designated basin is to be considered designated
ground water — i.e., ground water that has no nore than a de
mnims inpact on any surface stream
Qur anal ysis cannot end there, however. Conplicating our
inquiry is the consistent observation by both this Court and
wat er | aw commentators that a designated basin could contain both
desi gnated ground water, that ground water which has only a de
mnims inpact on surface flows and is adm ni stered under the
Managenment Act, and ground water which is tributary to surface
waters and is adm nistered under the 1969 Act. See Veronica A

Sperling and David M Brown, Qutline of Colorado G ound Water

Law, 1 U Denv. Water L. Rev. 275, 278 (Summer 1998) ("G ound
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water that is either physically tributary to, or non-tributary
to, surface streans can qualify for designation; designated
ground water basins are essentially |legal —political boundaries,
and not necessarily coincident with hydrol ogic boundaries.”).
The primary cases where we suggested such a possibility were

State ex rel. Danielson v. Vickroy and Pioneer Irrigation

Districts v. Danielson; we therefore nust exam ne those cases.

1. State ex rel. Danielson v. Vickroy

The first major case in which we dealt with the potenti al
interaction of designated ground water and waters subject to the

1969 Act within a designated basin was State ex rel. Daniel son v.

Vi ckroy, 627 P.2d 752 (Colo. 1981). Vickroy owned a direct-fl ow
water right with a point of diversion on Kiowa Creek, a tributary
to the South Platte River. Vickroy, 627 P.2d at 755. Vickroy
filed an application with the water court for a change in the
poi nt of diversion to a new well|l |ocated wthin the boundaries of
a designated ground water basin. 1d. As a result the North

Ki owa- Bi j ou Managenent District (“District”) filed a statenent of
opposition to the application, claimng the water court | acked
jurisdiction over the application. 1d. The District and the
State of Colorado ex rel. the State Engineer also filed a | awsuit
agai nst Vickroy in the Adanms County District Court, averring that

Vickroy’s well was within the boundaries of the designated ground

wat er basin and was punpi ng desi gnated ground water w thout a
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permt. Id. The plaintiffs sought an injunction preventing

Vi ckroy from punping the designated ground water. |1d. at 756.

In his notion to dismss, Vickroy argued that the water court had
exclusive jurisdiction over his application for a change in his
poi nt of diversion and therefore the district court had no
jurisdiction over the conplaint. Id.

On appeal, we found that the jurisdictional issue hinged on
the factual question of whether the ground water Vickroy sought
to punp was designhated ground water or ground water subject to
the 1969 Act. Vickroy, 627 P.2d at 758-59. W stated that
designation of a basin does not conclusively establish that al
the ground water within the basin is designated ground water, id.
at 759, but that the burden for proving “certain ground water
within the [designated] basin is not designated ground water”
lies with the proponent of that proposition. 1d. W further
held that any request to divert ground water |ocated within a
desi gnated basin nust first be brought in front of the
Commi ssion. |d. at 760. Jurisdiction switches to the water
court only if it is denonstrated that the ground water at issue
is subject to the 1969 Act. Id.

2. Pi oneer Irrigation Districts v. Dani el son

The next major case on this subject was Pioneer Irrigation

Districts v. Daniel son, 658 P.2d 842 (Colo. 1983). Pioneer

Irrigation owned surface rights on the North Fork of the
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Republ i can River, which was | ocated within the Northern High

Pl ai ns Desi gnated G ound Water Basin. Pioneer Irr., 658 P.2d at

844. Several years after designation of the Northern Hi gh Plains
Basin, Pioneer Irrigation becanme concerned that punping within
the basin was affecting the Republican River’s surface flow. |d.
It therefore asked the State Engi neer to shut down those wells it
believed were interfering with its surface water rights; when the
State Engineer failed to take action Pioneer Irrigation filed a
awsuit in the water court. 1d. The water court dism ssed for

| ack of subject matter jurisdiction. Id.

We found that once again, the primary issue was whet her
Pioneer Irrigation was seeking to curtail wells punping
desi gnat ed ground water or ground water subject to the 1969 Act.

Id. at 846. Citing Vickroy, we held that the Conm ssion nust

make this initial determ nation. ld.; see also G ound Water

Commin v. Shanks, 658 P.2d 847, 848 (Col o. 1983) (explaining that

both Vickroy and Pioneer Irrigation Districts held that the

Comm ssion has “initial and exclusive jurisdiction to determ ne
if ground water diversions in a designated ground water basin

i nvol ve the taking of designated ground water.”). |If the

Commi ssion found that only the punping of designated ground water
were involved, it had jurisdiction over the matter; if, however,

t he Comm ssion found that the punping of ground water subject to
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the 1969 Act were at issue, jurisdiction vested in the water

court. Pi oneer Irr., 658 P.2d at 846.

B. The Gallegos Famly’'s O ains
This case raises difficulties not apparent in Vickroy and

Pioneer Irrigation Districts because the Gallegos Famly, unlike

the plaintiffs in the previous cases, has never asserted that
their injury is being caused by the punping of ground water
subject to the 1969 Act or that the water court has jurisdiction
over the matter. |Instead, the Gallegos Famly has consistently
mai nt ai ned that only designated ground water is involved in this
case, yet also has clained that the “designated” ground water is
tributary to their surface rights to greater than a de mnims

3

extent.'® Because they claimthat only designated ground water is

at issue, the Gallegos Fam |y maintains that jurisdiction lies

13 The Gallegos Family does not explicitly claimthe designated
ground water at issue is tributary. |If it is true that the
punpi ng of the designated ground water is depriving the famly of
their surface water rights, however, the water nust necessarily
be tributary to greater than a de mnims extent.
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in the Conm ssion. Based on the constitutional nature of their
surface rights, the Gallegos Famly insists that the Comm ssion
must adm ni ster the punping of designated ground water wells for
the benefit of their senior surface rights according to the prior
appropriation doctrine codified in the 1969 Act.

The flaw in this position, however, is that we have
repeatedly and consistently stated that the adm nistrati on of
wat ers under the 1969 Act is inapplicable to the Conm ssion’s
adm ni stration of designated ground water under the Managenent
Act. Goss, 993 P.2d at 1183 (“In sum designated ground water
priorities are adm ni stered under the [Managenent] Act, rather

that the 1969 Act.”) (citations omtted); Pioneer Irr., 658 P.2d

at 845 (“The Managenent Act, with the exception of sections 37-
90- 136 through 139, relates solely to designated ground water.
Al tributary waters, except that which may be included in the
definition of designated ground water, are adm nistered under the
Water Right Determ nation and Adm nistration Act of 1969.7)
(citations omtted); Vickroy, 627 P.2d at 758 (“The Managenent
Act relates solely to designated ground water; the 1969 Act does
not apply to designated ground water.”) (citations omtted).

The need to keep the Managenment Act and the 1969 Act
separate and distinct stens fromthe basic policy differences

underlying the two statutes. See, e.g., Colo. G ound Water
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Commin v. Eagle Peak Farns, Ltd., 919 P.2d 212, 215 (Colo. 1996).

As we have previously stated:

We recognize the dissimlarity in the basic policies
underlying the laws of this State for surface water and
for ground water in designated Dbasins. Prior
appropriation rules for surface water were primarily
designed and developed to protect the relative rights

of senior and junior appropriators, in order to
maxi m ze the beneficial use of the surface water in
this State. . . . In contrast, Colorado’'s permt

system for regulation of the appropriation of water in
desi gnated ground water basins under the Act permts
the full developnent of ground water sources while
protecting against depletion of the underground
aquifer, which is not subject to the sanme ready
recharge enjoyed by surface streans and tributary
ground wat er.

Dani el son v. Kerbs AG, Inc., 646 P.2d 363, 370 (Col o. 1982).

Accepting the Gallegos Fam|ly’'s position that designated ground
wat er shoul d be adm nistered according to the prior appropriation
system of the 1969 Act woul d confuse the two statutes and woul d
frustrate |l egislative intent.
C. The Comm ssion’s Jurisdiction

Wth this background in mnd, we turn to the text of the
Managenment Act to discern what the General Assenbly intended for
the Comm ssion’s jurisdiction to be. Section 37-90-106(1)(a) of
t he Managenent Act states that the Commi ssion “shall, fromtine
to tine as adequate factual data becones avail abl e, determ ne
desi gnat ed ground wat er basins and subdi vi si ons thereof by

geogr aphi c description and, as future conditions require and

factual data justify, shall alter the boundaries or description
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thereof.” § 37-90-106(1)(a) (enphasis added). Notably, this
provision was originally part of the Managenent Act. § 148-18-5,
9 CRS. (1963 & Perm Cum Supp. 1965).* As this provision
makes clear, the CGeneral Assenbly anticipated that a designated
ground wat er basin could include ground water that does not
properly fall within the definition of designated ground water.

When future conditions and factual datanew-ei+reunstances—or—newy
di-scovered-—data reveal this to be the case, the Managenent Act

requires that the Conm ssion redraw the boundaries of the
desi gnated basin. § 37-90-106(1)(a) (“shall alter the boundaries
or description thereof”) (enphasis added).

Based upon section 37-90-106(1)(a), we hold that the
Comm ssion has jurisdiction over surface water rights to the
extent that a hol der of those rights seeks changes to a
desi gnat ed basin’s boundaries. The surface right holder, in
order to receive relief, nust prove that the punping of then-
desi gnat ed ground water has nore than a de mnim s inpact on

their surface water rights and is causing injury to those rights.

% The original section 37-90-106(1)(a) stated: “The commi ssion
shall, fromtine to tine as adequate factual data becones
avai | abl e, determ ne designated ground water basins and
subdi vi si ons t hereof by both geol ogi c and geographi c descri pti on,
and as future conditions require and factual data justify, shal
alter the boundaries or description thereof.” § 148-18-5, 9
CRS (1963 & Perm Cum Supp. 1965) (enphasis added). W do
not find the 1971 change from “by both geol ogi c and geogr aphic
description” to “by geographic description” significant to

t oday’ s hol di ng.
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Upon such a show ng, the Managenent Act requires the Comm ssion
redraw t he boundaries of the designated basin to exclude the
surface water rights and those wells punping designated ground
wat er that has been proven to fall nore properly wthin the
definition of ground water subject to the 1969 Act. After the
boundaries are redrawn, the State Engi neer and the water courts
regain jurisdiction and can adm nister the relative water rights
under the 1969 Act. O course, when an appropriator initiates a
proceedi ng before the Comm ssion claimng ground water has been
i nproperly designated and seeki ng changes to the boundaries of
the basin, the procedural requirenents of section 37-90-106 nust
be followed. *°

This holding clarifies Vickroy and Pioneer Irrigation

Districts. As explained above, Vickroy noted that designation of
a basin does not conclusively establish that all ground water
within the basin is designated ground water. 627 P.2d at 759.

Vi ckroy held that the burden for proving that ground water wthin
a designated basin is not designated ground water lies with the
proponent of that proposition. |d. Today' s holding does not
change this rule of law — a surface water right holder, such as
the Gall egos Famly, claimng injury caused by punping within a

desi gnat ed ground wat er basin has the burden of proving that the

15 These procedures include public notice and a hearing. § 37-90-
106( 3).

27



ground water being punped is hydrol ogically connected and causi ng
injury to the surface water rights at issue. This is but another
way of saying that the surface water right hol der nmust prove the
ground water alleged to cause injury is not designated ground
water. We sinply clarify what Vickroy left unstated — ground

wat er which has nore than a de mnims inpact on surface waters
cannot properly be classified as designated ground water.

Vi ckroy and Pioneer Irrigation Districts further stand for

the proposition that when the above factual show ng is made,
jurisdiction vests in the water court; if the necessary factual
showi ng is not made, then only designated ground water is at

i ssue and the Conm ssion can di spose of the case. Pioneer Irr.

658 P.2d at 846. W expand upon this rule by holding that,
before jurisdiction vests in the water court, the Conm ssion nust
redraw t he boundaries of the basin to exclude the inproperly
desi gnated ground water. Not only does the statute require this
result, but our holding respects |egislative intent by keeping
desi gnat ed ground water and ground water subject to the 1969 Act
separate and distinct.

The Gall egos Fam |y has not yet nade a factual show ng that
ground water within the Basin is hydrol ogically connected and
causing injury to their surface water rights. Instead, the
Gal l egos Fam |y and the Comm ssion junped straight to the issue

of what the relief would be if the asserted injury were true. On
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remand, the Gallegos Fam |y nust make this factual show ng before
the Comm ssion is required to alter the Basin’s boundaries.
V. C ai mand | ssue Preclusion
We touch briefly on the Defendants’ argunents that the
Gal l egos Fam |y shoul d be barred by claimand i ssue preclusion
fromseeking relief.
Cl aimpreclusion prevents relitigation of clains that were

or could have been litigated in a prior proceeding. Argus Real

Estate v. E-470 Pub. Highway Auth., 109 P.3d 604, 608 (Col o.

2005). The doctrine of claimpreclusion applies where four
el ements exist: (1) finality of the first judgnent; (2) identity
of subject matter; (3) identity of clains for relief; and (4)
identity or privity between parties to the actions. Id.

Unli ke claim preclusion, issue preclusion only bars

relitigation of issues actually litigated and decided in a prior

proceeding. Indus. Conmmin of the State of Colo. v. Mffat County

Sch. Dist. Re No. 1, 732 P.2d 616, 620 (Colo. 1987). |Issue

preclusion is not limted to identical clains for relief but
rather may apply to causes of action that are different from
those raised in the original proceeding. 1d. Issue preclusion
bars relitigation of an issue when: (1) the issue precluded is
identical to an issue actually litigated and necessarily

adj udicated in the prior proceeding; (2) the party agai nst whom

est oppel was sought was a party to or was in privity with a party

29



to the prior proceeding; (3) there was a final judgnment on the
merits in the prior proceeding; and (4) the party agai nst whom
the doctrine is asserted had a full and fair opportunity to

litigate the issues in the prior proceeding. In re Water Rights

of Elk Dance Colo., LLC, 139 P.3d 660, 667 (Colo. 2006).

The doctrines of claimand issue preclusion apply to
adm nistrative actions as well as judicial proceedings. Moffat

County Sch. Dist., 732 P.2d at 620. “The findings and

concl usions of an adm ni strative agency may be bi ndi ng upon the
parties in a subsequent proceeding if the agency that rendered
the decision acted in a judicial capacity and resol ved di sputed
i ssues of fact which the parties had an adequate opportunity to
litigate.” 1d. |If it were not for the fact that the General
Assenbly has specifically called for the boundaries of

designated basins to be revisited, we mght agree that the
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Gal l egos Family is barred fromseeking relief.'® The Gallegos
Fam |y’ s predecessor-in-interest had notice of and participated
in the original designation hearing. The Gallegos Famly is in
privity with their predecessor-in-interest and is therefore bound
by the designation order.

Despite the fact that claimand i ssue preclusion m ght
ot herwi se apply, the Gallegos Fam |y nust have the opportunity to

prove that “future conditions require and rewecirecunstances—or

factual data regqui+re justify” nodification of the Basin’'s
boundari es under the Managenent Act.

We stress, however, that the Gallegos Famly’s petition for

nodi fying the Basin’s boundaries nust fail if they are unable to
present evidence on connectivity and injury other than that which
was before the Conm ssion when the Basin was originally

desi gnat ed.

16 | ndeed, we have previously stated that argunents simlar to

those raised by the Gallegos Famly are “an inperm ssible
collateral attack on the decision of the conm ssion to include
the appellant’s land within the boundaries of the (designated
ground water) Basin.” Vickroy, 627 P.2d at 759 n.8 (citing
Larrick v. N Kiowa-Bijou Mgnt. Dist., 181 Col o. 395, 406, 510
P.2d 323, 329 (1973)).
We have al so previously observed that there “[o0] bviously .

nmust be sonme ‘cut-off’ tinme when water wthin a designated
ground water basin can no |onger be adjudicated in our courts as
water that is not so designated.” Sweetwater Dev. Corp. v.
Schubert Ranches, Inc., 188 Colo. 379, 384, 535 P.2d 215, 218
(1975). Nonethel ess, the plain |anguage of the statute requires
that no hard “cut-off” exist if “future conditions require and
factual data justify” altering a designated ground water basin’s
boundaries. 8§ 37-90-106(1)(a).
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VI. Concl usion

We hold that the Comm ssion has jurisdiction over surface
water rights located within a designated ground water basin for
t he purpose of redrawi ng the basin’s boundaries. A surface water
ri ght owner who believes that the punping of designated ground
water injures its rights nust prove to the Conm ssion that the
wat er alleged to cause the injury has been inproperly designated.
Upon such a showing, the Conmssion is required to alter the
basin’s boundaries to exclude the surface rights and the
i nproperly designated ground water. Once the ground water is no
| onger designated, jurisdiction will vest in the State Engi neer
and the water courts for adm nistration under the 1969 Act
according to prior appropriation. W further hold that the
Gallegos Fam |y is not barred under either claimor issue
preclusion frommaking this factual show ng, assum ng the

Gal l egos Fam |y presents to the Conm ssion evidence on

connectivity and injury other than that which was before the

Commi ssi on when ehanged-—ecireunstances—or—hew factual—data—unknown
at—the timwe-the Basin was originally designated. W therefore

affirmin part, reverse in part, and remand this case for

proceedi ngs consistent with this opinion.
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