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No. 05SA238, Smth v. Millarkey, et al. — subject matter
jurisdiction - practice of law — rules governing adm ssion to
t he Bar

In this per curiamorder, the suprene court hol ds that
district courts lack subject matter jurisdiction to entertain
chal | enges to the application and enforcenent of the Rules
Governing Adm ssion to the Colorado Bar. Reasoning that the
guestion of constitutionality is inextricably intertwined with
the process of Bar adm ssions, the court concludes that district
courts lack jurisdiction to entertain such clains because the
authority to admt applicants to the Bar is within the suprene
court’s exclusive jurisdiction to regulate the practice of |aw

In the present case, the suprene court denied Smth’'s
application for adm ssion to the Col orado Bar after questions
arose concerning his nental, noral, and ethical qualifications
to practice law, and he declined to participate in a nental
status exam nation. After that order becanme final, Smth
chal | enged the constitutionality of the Bar adm ssions process

in Denver District Court. The district court dismssed the


http://www.courts.state.co.us/supct/supctcaseannctsindex.htm
http://www.cobar.org.

claims for lack of subject matter jurisdiction, reasoning that
Smth's path of review was by wit of certiorari to the United
States Suprene Court. Smth appealed to the court of appeals
and the suprenme court assumed jurisdiction over the appeal.
Because the authority to admt applicants to the Bar is within
the supreme court’s exclusive jurisdiction to regulate the
practice of law, the district court was correct to dismss
Smth's claimfor want of subject matter jurisdiction.
Accordingly, the suprenme court affirns the district court’s

order dismssing Smth's claim
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This matter is before the court on appeal fromthe Denver
District Court. The district court dism ssed the case due to
| ack of subject matter jurisdiction on April 9, 2004. This
appeal was originally filed wwth the Col orado Court of Appeals.
That court filed a request for determ nation of jurisdiction
with the suprene court, and on August 18, 2005, the suprene
court assuned jurisdiction over the appeal due to the nature of
the issues raised. In this per curiamorder, the supreme court?
now affirnms the district court’s order of April 9, 2004
di sm ssing the case due to | ack of subject matter jurisdiction.

I

Appel l ant, Kenneth Smth, was awarded a Juris Doctor degree
fromthe University of Denver College of Law in 1995. He
applied for adm ssion to the Col orado Bar in January of 1996.
Pursuant to CR C.P. 201.7 and 201.9, the executive director of
t he Board of Law Exam ners recommended that an inquiry panel be
convened to determ ne questions of M. Smth' s nental, noral and
ethical qualifications for admssion to the Bar. The inquiry
panel conducted proceedings and ultimately concl uded that

probabl e cause existed to believe that M. Smth | acked nental

! The court is the defendant in this action. By operation of the
Rul e of Necessity, Canon 3 F., if all or a mgjority of the court
has a conflict, the court nust nonethel ess hear the case.



stability, and hence recommended that his adm ssion to the Bar
be deni ed.

M. Smth requested a formal hearing under C.R C. P. 201. 10,
and such hearing was scheduled for April 19 and 20, 1999. The
Board of Law Exam ners nmade a notion to require M. Smth to
submt to a nental status exam nation prior to the hearing, and
t he hearing panel granted that notion.

M. Smth refused to submt to the exam nation. As a
result, the hearing was vacated, and the hearing panel submtted
a report to the suprene court on June 30, 1999 concl udi ng that
M. Smth s application should be denied. The supreme court
i ssued an order denying M. Smith's application for adm ssion on
January 13, 2000. M. Smth did not seek certiorari review of
that decision with the United States Suprene Court.

Rat her, he filed a series of lawsuits, first in federal
district court and then in Denver District Court. In those
actions, he challenged the denial of his application for
adm ssion under 42 U S.C. section 1983, as a violation of his
First, Fourth and Fourteenth Amendnent rights.

The order the Court reviews today is the order of the
Denver District Court dismssing all of his clainms for |ack of
subject matter jurisdiction.

The Court affirns that order.



I
Article VI of the Col orado Constitution grants the Col orado
Suprene Court jurisdiction to regulate and control the practice

of law in Colorado to protect the public. Unauthorized Practice

of Law Coom v. Gines, 654 P.2d 822, 823 (Colo. 1982); Conway-

Bogue Realty Inv. Co. v. Denver Bar Ass’'n, 135 Col o. 398, 406-

07, 312 P.2d 998, 1002-03 (1957). This jurisdiction extends
over all matters involving the |icensing of persons to practice
law in the State of Colorado and is exclusive. C. R CP. 201.1

Peopl e v. Buckles, 167 Colo. 64, 67, 453 P.2d 404, 405 (Col o.

1968); Denver Bar Ass’n v. Pub. Uilities Conmmin, 154 Col o. 273,

277, 391 P.2d 467, 470 (1964). The suprene court’s inherent and
pl enary power to regulate the practice of law includes the
excl usive power to admt applicants to the Bar of this state.

Col orado Suprene Court Gievance Coom v. Dist. Court, Cty and

County of Denver, 850 P.2d 150, 152 (Colo. 1993); People v.

Bel for, 200 Colo. 44, 46, 611 P.2d 979, 980 (1980); Petition of

the Col orado Bar Ass’'n, 137 Col o. 357, 366, 325 P.2d 932, 937

(1958). Pursuant to this power, the suprene court has
pronmul gated the Rul es Governing Adm ssion to the Bar. See
CRCP. 201.1 to 227

The Rul es Governing Adm ssion to the Bar provide that
applicants nust denonstrate they are nentally stable and norally

and ethically qualified for admssion. CRC P. 201.6(1). The



Board of Law Exam ners may require further evidence of an
applicant’s nental stability and noral and ethi cal
qualifications reasonably related to the standards for
adm ssion, including a current nental status exam nation.

CRCP. 201.6(2); see also People v. Fagan, 745 P.2d 249, 254

(Col 0. 1987) (applicant may be conpelled to submt to
psychol ogi cal exam nation as a condition of adm ssion).
Appl i cants who do not appear to be qualified for adm ssion are
referred to an inquiry panel that conducts an investigation to
det erm ne whet her probabl e cause exists to believe the applicant
is unqualified. C. RCP. 201.7 and 201.9. If the panel
determ nes that such probabl e cause exists, the applicant may
request a formal hearing before a hearing panel. C. RCP
201.10. If an applicant requests a hearing, but voluntarily
wi t hdraws that request before the hearing is held, the inquiry
panel’s findings becone the recomendation filed with the
suprene court. C R CP. 201.9(6)(d). The suprene court, after
reviewing the report filed by the hearing panel and any
exceptions filed by the applicant, may admt or decline to admt
the applicant to the Bar. C R C.P. 201.10(2)(e).

An applicant may not circunvent the rules of the suprene
court by challenging their constitutionality in a district

court. See Colorado Suprene Court Gievance Comm, 850 P.2d at

153. In Colorado Suprene Court Gievance Conmm, this court held




that the district courts may not exerci se subject matter
jurisdiction over a civil action if the exercise of such
jurisdiction interferes with the inherent power of the Col orado
Suprene Court to regul ate, govern, and supervise the practice of
law. 850 P.2d at 153. Although the context of that case

i nvol ved an attorney disciplinary proceedi ng, we nonet hel ess
exam ned why the district courts lack jurisdiction over
constitutional challenges to this court’s inherent power to
regul ate the practice of law. 1d. at 154. Reasoning that the
guestion of constitutionality is inextricably intertwined with
the proceeding itself, we held that district courts are w thout
subject matter jurisdiction over such clains because the claim
falls within the inherent power and exclusive jurisdiction of
the Col orado Suprene Court. 1d. at 153-54.

Simlarly, as relevant to the present case, constitutional
chal l enges to the Bar adm ssion process are inextricably
intertwned with the procedural nmechani smused to determ ne Bar
adm ssion qualifications. Consequently, such challenges fal
squarely within the Col orado Suprene Court’s exclusive and
i nherent power to admt applicants to the Bar of this state. It
is therefore evident that the district courts do not have
jurisdiction over clains that question the constitutionality of

t he Bar adm ssions process.



This conclusion is further conpelled by the jurisdiction
granted to the district courts by our constitution. Article VI,
section 9 of the Colorado Constitution provides, “The district
courts shall be trial courts of record wth genera
jurisdiction, and shall have original jurisdictionin all civil,
probate and crim nal cases, except as otherw se provided herein,
and shall have such appellate jurisdiction as nmay be prescri bed
by law.” This prescription confers upon the district courts

broad, but not unlimted judicial power. See Meyer v. Lamm 846

P.2d 862, 869 (Colo. 1993); State Bd. of Cosnetol ogy v. Dist.

Court, 187 Colo 175, 177, 530 P.2d 1278, 1279 (1974). The
district courts have no jurisdiction over Bar proceedi ngs,

i ncluding those relating to adm ssion, discipline, and

di sbarment, because such proceedi ngs are neither crimnal nor

civil, but rather sui generis. See People v. Mrley, 725 P.2d

510, 514 (Colo. 1986); H ggins v. Ownens, 13 P.3d 837, 838 (Col o.

App. 2000); Canbiano v. Arkansas State Bd. of Law Exam ners, 167

S.W3d 649, 653 (Ark. 2004); In re Conduct of Albrecht, 42 P.3d

887, 890 n.2 (Or. 2002); In re Evinger, 604 P.2d 844, 845 (Ckl.

1979). An applicant may seek review of a final judgnent from
this court by wit of certiorari to the United States Suprene
Court. See 28 U S.C. § 1257(a) (final judgnments rendered by the
hi ghest court of a state in which a decision could be had may be

reviewed by the United States Supreme Court by wit of



certiorari); Doe v. Pringle, 550 F.2d 596, 599 (10th G r. 1976)

(review of Col orado Suprene Court order refusing to grant
application for adm ssion to Bar reserved exclusively to the
United States Suprenme Court). An applicant may not disregard a
final judgnent of this court by seeking reviewin an inferior

state court. See People ex rel. Attorney General v. R chnond,

et al., 16 Colo. 274, 279, 26 P. 929, 931 (1891). The Rules
Governing Adm ssion to the Bar delineate the ultinmte and
excl usive procedure to determ ne an applicant’s qualifications

for adm ssion. See Col orado Suprene Court Gievance Comm, 850

P.2d at 153. Applicants may not circunmvent this process by
filing claims in a district court because our rules do not
provide for district courts to performany role in the process.
See id. Accordingly, we conclude that district courts are
W t hout subject matter jurisdiction to entertain challenges to
t he application and enforcenent of the Rules Governing Adm ssion
to the Bar.
11

M. Smth s qualifications for adm ssion were at issue
after the inquiry panel found that M. Smth previously had
abused the | egal system and exhibited a | ack of candor. The
Board of Law Exam ners adhered to the Rul es Governing Adm ssion
to the Bar and ultimately recomended that M. Smth’s

application be denied. The suprene court adopted that



recommendati on and on January 13, 2000, issued an order denying
M. Smth s application to the Bar. After the supreme court
denied M. Smth's application to the Col orado Bar, his path of
review was to seek certiorari in the United States Suprene
Court. He did not take that path. The Col orado Suprene Court’s
order denying adm ssion therefore becane final when the tinme for
filing a petition for wit of certiorari expired. Al though M.
Smth attenpted to challenge that order in Denver District
Court, it was already final and no | onger subject to review
Accordingly, the Denver District Court was correct in
di sm ssing the action for lack of subject matter jurisdiction

and the court therefore affirnms.



