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firmhad surreptitiously obtained her consuner credit report in
violation of federal and state | aw

The Supreme Court found that the order was not supported
with sufficient specificity in the record to denonstrate why
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Donald Myers and the law firmof O sen & Traeger, LLP
whi ch represents Myers in probate proceedi ngs concerning the
estate of Thorvald G Mers, petitioned pursuant to CA R 21
for relief froman order of the probate court disqualifying the
firmfromfurther representation and entering a protective order
in favor of Marian Porter. The probate court inposed sanctions
and ordered attorney fees in response to Porter’s notion
alleging that the firmhad surreptitiously obtained her consuner
credit report in violation of federal and state |law. Because
the orders of the probate court are not supported with
sufficient specificity in the record, the rule is made absol ute.

l.

The di sputed orders of the probate court arise from
conbi ned proceedi ngs involving the estate of Thorvald G Mers,
who died on October 9, 2004. Marion Porter filed a petition for
the formal probate of a will executed by the decedent in 2001.
Donal d Myers, the decedent’s nephew, objected and, in addition,
filed a conplaint to set aside a 2001 anendnent to the
decedent’ s revocable trust, which purported to replace himas
successor trustee, with Porter. Mers has alleged that the
decedent was unduly influenced by Porter and | acked testanentary
capacity when he executed the 2001 will and anmendnent to his
revocabl e trust, as well as a power of attorney designating

Porter. Mers separately filed a petition for the forma



probate of a will executed by the decedent in 1994, nam ng him
as personal representative, to which Porter objected.

The probate court ordered consolidation of the will contest
proceedi ngs and the trust action in March 2005. In May, Porter
nmoved for dism ssal of Myers’ actions or for protective orders,
alleging that a paral egal acting on behalf of the law firm
representing Myers, O sen & Traeger LLP, had unlawfully obtai ned
a copy of Porter’s credit report. In her reply to Myers’
response in opposition, Porter also suggested disqualification
as an appropriate sanction. In connection with these pl eadi ngs,
the parties submtted witten correspondence, an affidavit
executed by the paralegal, Traeger’s answers to interrogatories,
and part of a transcript of a deposition of Donald Myers.

It appears to have been uncontested that a paral egal, paid
by A sen & Traeger for work on Myers’ case, obtained a copy of
Porter’s credit report through a ruse, with the assistance of a
nort gage broker whose wife worked in an office-sharing
arrangenent with A sen & Traeger; and that the paral egal had
first consulted | awers and staff in the office about the
useful ness of such a report. Traeger conceded that upon
| earning of the report’s existence, he sealed and retained it,
awaiting direction fromthe court, but denied allegations that
the actions of the paralegal reflected the firm s nornmal

practice; that the paralegal was directed to obtain the report



by either O sen or Traeger; or that the report had been viewed
by Donald Myers or any lawer in the firm Traeger refused to
admt or deny the allegation that the paral egal discussed the
contents of the report with Myers, asserting attorney-client
privil ege.

Wthout taking testinony or resolving factual disputes
about the know edge of the attorneys or extent of the
i nvol venent of the law firm the probate court disqualified the
entire firmfromfurther representation of Myers. It
si mul t aneously entered an order “in the nature of a protective
order,” limting all future discovery as to Marion Porter “to
her actions with respect to the decedent’s capacity in the years
2000- 2001 and her actions with respect to the preparation of the
2001 testanentary docunents;” and it awarded Porter $5,000 in
fees and costs fromddsen & Traeger. |In support of its
di squalification order, the court noted only that: “(1) there
ha[ d] been abuse of the litigation process, (2) it [was] not
possible to separate the law firmof O sen & Traeger fromthe
abuse and to rectify the wong, and (3) untainted counsel
[ coul d] and should proceed with the representation of Donald
Myers.” In support of its protective order, the court offered,
in addition, that “it [was] undisputed that the tainted

di scovery was shared directly with Petitioner Donald Myers.”



.

Al t hough we have never attenpted to define its precise
contours, we have often noted that courts have the inherent
power to ensure both the reality and appearance of integrity and
fairness in proceedings before them and to that end, they
necessarily retain the discretion to disqualify attorneys from

further representation. People v. Frisco, 119 P.3d 1093, 1096

(Col 0. 2005); People v. C.V., 64 P.3d 272, 275-76 (Col 0. 2003);

Peopl e v. Palono, 31 P.3d 879, 882 (Colo. 2001); People v.

Garcia, 698 P.2d 801, 806 (Colo. 1985). At the sane tine,

however, we have enphasi zed the countervailing inportance, in
both the crimnal and civil contexts, of continued
representation of parties by counsel of their choice. Fognhan

v. Young, 115 P.3d 1268 (Col o. 2005); People v. Harlan, 54 P.3d

871, 878 (Colo. 2002); People ex rel. Wodard v. Dist. C., 704

P.2d 851, 853 (Colo. 1985); cf. R chardson-Merrell, Inc. v.

Kol ler, 472 U S. 424, 441 (1985) (Brennan, J., concurring) (“A

fundanmental prem se of the adversary systemis that individuals
have the right to retain the attorney of their choice to
represent their interests in judicial proceedings.”).

More particularly, we have nade clear that disqualification
is a severe renedy that should be avoi ded whenever possible.
Harlan, 54 P.3d at 877. To the extent that a court’s discretion

to disqualify attorneys derives fromits inherent power to



ensure the integrity of the process and fairness to the parties,

id.; Garcia, 698 P.2d at 806, it is therefore obliged to inpose

| ess severe sanctions whenever they would be adequate for that
purpose. See Harlan, 54 P.3d at 877; Palonpb, 31 P.3d at 885.
Al t hough courts may at tinmes act preenptively to guard agai nst

mstrial or reversal on appeal, see Frisco, 119 P.3d at 1095,

disqualification of an attorney may not be based on nere
specul ation or conjecture, but only upon the show ng of a clear
danger that prejudice to a client or adversary would result from
continued representation. Wodard, 704 P.2d at 853; accord
Fognani, 115 P.3d at 1272 (noting in addition the skepticism
with which notions to disqualify are often viewed, in |ight of
their potential use as dilatory or tactical devices).

Violation of an ethical rule, initself, is neither a
necessary nor a sufficient condition for disqualification. See

Taylor v. G ogan, 900 P.2d 60, 63 (Colo. 1995) (“[T]he nere

violation of a disciplinary rule does not automatically result
in disqualification.”); Wodard, 704 P.2d at 853 (potential for
violation of the proscription against serving as both w tness

and attorney was sufficient); see also Harlan, 54 P.3d at 877;

Pal onb, 31 P.3d at 882-83. A nunber of attorney ethical
proscriptions, especially those barring representation of
conflicting interests, see, e.g., Colo. RPC 1.7 — 1.11, or

acting in conflicting roles, see, e.g., Colo. RPC 3.7 (Lawer as



Wt ness), have devel oped precisely to ensure fairness and
loyalty to the parties and protect the integrity of the process,
and therefore serve as inportant guides in the exercise of

discretion to disqualify. See People ex rel. Peters v. Dist.

C., 951 P.2d 926, 929-30 (Colo. 1998). It is, however, the

exclusive authority of this court to supervise and regul ate the

practice of lawin this jurisdiction. In re Cardwell, 50 P.3d

897, 904 (Colo. 2002). A trial court’s inherent power to
di squalify counsel nmay be exercised only when necessary to avoid
unfairness to a party or protect the integrity of the

proceedi ngs, and not to discipline or punish. See Garcia, 698

P.2d at 806; see also Schuff v. A T. Kl enmens & Son, 16 P. 3d

1002, 1012 (Mont. 2000) (“[T]he disqualification of an attorney
or firm or any other sanction, based solely on a rule violation
— absent sufficient proof of prejudice — would likely exceed a
district court’s jurisdiction, in that the sanction would be
not hi ng nore than a neans of ‘punishing’ the attorney or firm
for the violation.”).

[T,

Wth regard to its order of disqualification, the probate
court specified neither the authority nor the grounds upon which
it relied, beyond indicating that “there ha[d] been abuse of the
litigation process” fromwhich “it [was] not possible to

separate the law firmof O sen & Traeger fromthe abuse and to



rectify the wong.” By ordering that “untainted counsel [could]
and shoul d proceed with the representation of Donald Myers,” it
also inplied that O sen & Traeger was, in sone unspecified way,
“tainted.” Simlarly, in fashioning a protective order, the
probate court considered it undisputed that the “tainted
di scovery” was shared directly with Petitioner Donald Myers.

The probate court did not attenpt to resol ve factual
di sputes about the allegations contained in Porter’s notion. It
appears therefore that by using the phrase “abuse of the
litigation process” and the term*“tainted discovery,” the court
referred only to the paralegal’s acquisition of Porter’s credit
report and her sharing its contents with the client.® Neither
the court nor Porter has suggested that Myers’ attorneys failed
to conply with a specific court order or violated any particul ar
court rule governing discovery.

Nevert hel ess, the Col orado Rul es of Professional Conduct do
expressly forbid the use of nethods of obtaining evidence that
violate the legal rights of non-clients. Colo. RPC 4.4 (Respect

for Rights of Third Persons);? see generally Colo. RPC 3.4

1 Although the probate court accepted this allegation as

undi sputed, it appears that Myers and O sen & Traeger cl ai ned
attorney-client privilege with regard to the paralegal’s
conversations with the client.

2“In representing a client, a |awer shall not use neans that
have no substantial purpose other than to enbarrass, delay, or
burden a third person, or use nethods of obtaining evidence that
violate the legal rights of such a person.” Colo. RPC 4.4.



(Fairness to Opposing Party and Counsel) (requiring fair
conpetition in the marshalling of evidence). But even if the
paral egal’s uncontested affidavit amounted to an adm ssion that

she obtained the credit report under false pretenses,?

a partner
or supervising attorney would not be in violation unless his own
conduct was crimnal or dishonest, see Colo. RPC 8.4, or unless
he was professionally responsible for his nonl awer assistant’s
m sconduct, see Colo. RPC 5.3. The latter would be the case if
he ordered or ratified her conduct, or knew of it and failed to
take appropriate action at a tinme when its consequences coul d be
avoided or mtigated, or failed to nmake reasonable efforts to
insure that the paral egal’s conduct was conpatible with his own
prof essi onal obligations, id., but the probate court nade no
findings of a violation, or even the |ikelihood of a violation.
More inmportantly, it nmade no attenpt to identify the contents of
the credit report or assess its discoverability or the inpact of
its rel ease.

There has been no suggestion (and given its source, there
is little reason to assune) that the report contai ned attorney-
client comrunications or any other statutorily privileged

material. Although consuner reporting agencies are prohibited

fromreleasing credit reports except as prescribed by law, 15

3 See 15 U. S. C. § 1681q (2000) (punishing acquisition of credit
report under false pretenses as a crine).



U.S.C. § 1681b(a) (2000); § 12-14.3-103, C.R S. (2005), and
therefore they may fairly be considered private or confidential,
distribution is, for obvious commercial reasons, not highly
restricted. Even wi thout the express consent of the consuner,
credit reports are statutorily rel easable under a nunber of

ci rcunst ances, including upon court order. 15 U S.C 8§
1681b(a); 8§ 12-14.3-103(1), CRS. Oher records considered
private or financial have been held subject to disclosure in the
context of specific litigation, upon adequate show ngs and

subject to adequate restrictions. See Leidholt v. Dist. C.

619 P.2d 768, 770-71 (Colo. 1980); Martinelli v. Dist. ., 612

P.2d 1083, 1091 (Col o. 1980); cf. Corbetta v. Al bertson’s, Inc.,

975 P.2d 718 (Colo. 1999). Should Porter’s credit report
contain only material that is simlarly disclosable by court
order or of mninmal relevance to the proceedings, prejudice
requiring disqualification would be far fromcl ear.

Under particular circunstances, obtaining information in
violation of the legal rights of an opposing party nmay well
require an attorney’s disqualification; but standing al one, even
an actual violation of Rule 4.4 would be insufficient to support
such an order. D squalification as a renedy for such an

i npropriety, even where privileged information is actually



i nvol ved, nust turn on a host of other considerations, including
the flagrancy of the attorney’s conduct; the sensitivity of the
information and its relevance to the particul ar proceedi ngs; and
the prejudice to be suffered by the non-noving party. See,

e.g., Inre Meador, 968 S.W2d 346, 351-52 (Tex. 1998)

(articulating a range of factors to be considered in determning
whet her justice requires disqualification of attorney who has
been privy to inproperly obtained privileged attorney-client
communi cations of other party).

Because the disqualification of a party’s chosen attorney
is an extrenme renedy, appropriate only where required to
preserve the integrity and fairness of judicial proceedings, it
must be supported by a showi ng not only that the proceedi ngs
appear to be seriously threatened, but also by a show ng that
any renedy short of disqualification would be ineffective.

Wil e we have never inposed a nechani cal hearing requirenment on
notions to diaqualify, justification for this extrene renedy
will often require particularized factual findings. The
uncontested all egations of Porter’s notion were whol ly

i nadequate to support an order of disqualification.

Simlarly, whether the probate court’s order “in the nature
of a protective order” was intended as an order authorized by
CRCP. 26(c), to protect Porter from Myers’ continuing request

for production of her credit report, or as sone broader sanction

10



for m sconduct, derived frominherent powers of the court as
urged by Porter, it was too broad to find support in the record.
Because both sanctions, along with the award of attorney fees,
are inextricably intertwined and directed at the sanme conduct
and sanme credit information, the probate court’s entire order
nmust be reconsi dered and supported with particularity.
I V.

Because the probate court abused its discretion, the Rule

is made absolute, and the matter is returned for further

proceedi ngs consistent with this opinion.

11
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Donald Myers and the law firmof O sen & Traeger, LLP
whi ch represents Myers in probate proceedi ngs concerning the
estate of Thorvald G Mers, petitioned pursuant to CA R 21
for relief froman order of the probate court disqualifying the
firmfromfurther representation and entering a protective order
in favor of Marian Porter. The probate court inposed sanctions
and ordered attorney fees in response to Porter’s notion
alleging that the firmhad surreptitiously obtained her consuner
credit report in violation of federal and state |law. Because
the orders of the probate court are not supported with
sufficient specificity in the record, the rule is made absol ute.

l.

The di sputed orders of the probate court arise from
conbi ned proceedi ngs involving the estate of Thorvald G Mers,
who died on October 9, 2004. Marion Porter filed a petition for
the formal probate of a will executed by the decedent in 2001.
Donal d Myers, the decedent’s nephew, objected and, in addition,
filed a conplaint to set aside a 2001 anendnent to the
decedent’ s revocable trust, which purported to replace himas
successor trustee, with Porter. Mers has alleged that the
decedent was unduly influenced by Porter and | acked testanentary
capacity when he executed the 2001 will and anmendnent to his
revocabl e trust, as well as a power of attorney designating

Porter. Mers separately filed a petition for the forma



probate of a will executed by the decedent in 1994, nam ng him
as personal representative, to which Porter objected.

The probate court ordered consolidation of the will contest
proceedi ngs and the trust action in March 2005. In May, Porter
nmoved for dism ssal of Myers’ actions or for protective orders,
alleging that a paral egal acting on behalf of the law firm
representing Myers, O sen & Traeger LLP, had unlawfully obtai ned
a copy of Porter’s credit report. In her reply to Myers’
response in opposition, Porter also suggested disqualification
as an appropriate sanction. In connection with these pl eadi ngs,
the parties submtted witten correspondence, an affidavit
executed by the paralegal, Traeger’s answers to interrogatories,
and part of a transcript of a deposition of Donald Myers.

It appears to have been uncontested that a paral egal, paid
by A sen & Traeger for work on Myers’ case, obtained a copy of
Porter’s credit report through a ruse, with the assistance of a
nort gage broker whose wife worked in an office-sharing
arrangenent with A sen & Traeger; and that the paral egal had
first consulted | awers and staff in the office about the
useful ness of such a report. Traeger conceded that upon
| earning of the report’s existence, he sealed and retained it,
awaiting direction fromthe court, but denied allegations that
the actions of the paralegal reflected the firm s nornmal

practice; that the paralegal was directed to obtain the report



by either O sen or Traeger; or that the report had been viewed
by Donald Myers or any lawer in the firm Traeger refused to
admt or deny the allegation that the paral egal discussed the
contents of the report with Myers, asserting attorney-client
privil ege.

Wthout taking testinony or resolving factual disputes
about the know edge of the attorneys or extent of the
i nvol venent of the law firm the probate court disqualified the
entire firmfromfurther representation of Myers. It
si mul t aneously entered an order “in the nature of a protective
order,” limting all future discovery as to Marion Porter “to
her actions with respect to the decedent’s capacity in the years
2000- 2001 and her actions with respect to the preparation of the
2001 testanentary docunents;” and it awarded Porter $5,000 in
fees and costs fromddsen & Traeger. |In support of its
di squalification order, the court noted only that: “(1) there
ha[ d] been abuse of the litigation process, (2) it [was] not
possible to separate the law firmof O sen & Traeger fromthe
abuse and to rectify the wong, and (3) untainted counsel
[ coul d] and should proceed with the representation of Donald
Myers.” In support of its protective order, the court offered,
in addition, that “it [was] undisputed that the tainted

di scovery was shared directly with Petitioner Donald Myers.”



.

Al t hough we have never attenpted to define its precise
contours, we have often noted that courts have the inherent
power to ensure both the reality and appearance of integrity and
fairness in proceedings before them and to that end, they
necessarily retain the discretion to disqualify attorneys from

further representation. People v. Frisco, 119 P.3d 1093, 1096

(Col 0. 2005); People v. C.V., 64 P.3d 272, 275-76 (Col 0. 2003);

Peopl e v. Palono, 31 P.3d 879, 882 (Colo. 2001); People v.

Garcia, 698 P.2d 801, 806 (Colo. 1985). At the sane tine,

however, we have enphasi zed the countervailing inportance, in
both the crimnal and civil contexts, of continued
representation of parties by counsel of their choice. Fognhan

v. Young, 115 P.3d 1268 (Col o. 2005); People v. Harlan, 54 P.3d

871, 878 (Colo. 2002); People ex rel. Wodard v. Dist. C., 704

P.2d 851, 853 (Colo. 1985); cf. R chardson-Merrell, Inc. v.

Kol ler, 472 U S. 424, 441 (1985) (Brennan, J., concurring) (“A

fundanmental prem se of the adversary systemis that individuals
have the right to retain the attorney of their choice to
represent their interests in judicial proceedings.”).

More particularly, we have nade clear that disqualification
is a severe renedy that should be avoi ded whenever possible.
Harlan, 54 P.3d at 877. To the extent that a court’s discretion

to disqualify attorneys derives fromits inherent power to



ensure the integrity of the process and fairness to the parties,

id.; Garcia, 698 P.2d at 806, it is therefore obliged to inpose

| ess severe sanctions whenever they would be adequate for that
purpose. See Harlan, 54 P.3d at 877; Palonpb, 31 P.3d at 885.
Al t hough courts may at tinmes act preenptively to guard agai nst

mstrial or reversal on appeal, see Frisco, 119 P.3d at 1095,

disqualification of an attorney may not be based on nere
specul ation or conjecture, but only upon the show ng of a clear
danger that prejudice to a client or adversary would result from
continued representation. Wodard, 704 P.2d at 853; accord
Fognani, 115 P.3d at 1272 (noting in addition the skepticism
with which notions to disqualify are often viewed, in |ight of
their potential use as dilatory or tactical devices).

Violation of an ethical rule, initself, is neither a
necessary nor a sufficient condition for disqualification. See

Taylor v. G ogan, 900 P.2d 60, 63 (Colo. 1995) (“[T]he nere

violation of a disciplinary rule does not automatically result
in disqualification.”); Wodard, 704 P.2d at 853 (potential for
violation of the proscription against serving as both w tness

and attorney was sufficient); see also Harlan, 54 P.3d at 877;

Pal onb, 31 P.3d at 882-83. A nunber of attorney ethical
proscriptions, especially those barring representation of
conflicting interests, see, e.g., Colo. RPC 1.7 — 1.11, or

acting in conflicting roles, see, e.g., Colo. RPC 3.7 (Lawer as



Wt ness), have devel oped precisely to ensure fairness and
loyalty to the parties and protect the integrity of the process,
and therefore serve as inportant guides in the exercise of

discretion to disqualify. See People ex rel. Peters v. Dist.

C., 951 P.2d 926, 929-30 (Colo. 1998). It is, however, the

exclusive authority of this court to supervise and regul ate the

practice of lawin this jurisdiction. In re Cardwell, 50 P.3d

897, 904 (Colo. 2002). A trial court’s inherent power to
di squalify counsel nmay be exercised only when necessary to avoid
unfairness to a party or protect the integrity of the

proceedi ngs, and not to discipline or punish. See Garcia, 698

P.2d at 806; see also Schuff v. A T. Kl enmens & Son, 16 P. 3d

1002, 1012 (Mont. 2000) (“[T]he disqualification of an attorney
or firm or any other sanction, based solely on a rule violation
— absent sufficient proof of prejudice — would likely exceed a
district court’s jurisdiction, in that the sanction would be
not hi ng nore than a neans of ‘punishing’ the attorney or firm
for the violation.”).

[T,

Wth regard to its order of disqualification, the probate
court specified neither the authority nor the grounds upon which
it relied, beyond indicating that “there ha[d] been abuse of the
litigation process” fromwhich “it [was] not possible to

separate the law firm of Fraeger—& O sen & Traeger fromthe




abuse and to rectify the wong.” By ordering that “untainted
counsel [could] and should proceed with the representation of
Donald Myers,” it also inplied that Fraeger—&-0O sen & Traeger
was, in some unspecified way, “tainted.” Simlarly, in
fashioning a protective order, the probate court considered it
undi sputed that the “tainted discovery” was shared directly with
Petitioner Donald Mers.

The probate court did not attenpt to resol ve factual
di sputes about the allegations contained in Porter’s notion. It
appears therefore that by using the phrase “abuse of the
litigation process” and the term*“tainted discovery,” the court
referred only to the paralegal’s acquisition of Porter’s credit
report and her sharing its contents with the client.® Neither
the court nor Porter has suggested that Myers’ attorneys failed
to conply with a specific court order or violated any particul ar
court rule governing discovery.

Nevert hel ess, the Col orado Rul es of Professional Conduct do
expressly forbid the use of nethods of obtaining evidence that
violate the legal rights of non-clients. Colo. RPC 4.4 (Respect

for Rights of Third Persons):;? see generally Colo. RPC 3.4

1 Although the probate court accepted this allegation as

undi sputed, it appears that Myers and O sen & Traeger cl ai ned
attorney-client privilege with regard to the paralegal’s
conversations with the client.

2“In representing a client, a |awer shall not use neans that
have no substantial purpose other than to enbarrass, delay, or




(Fairness to Opposing Party and Counsel) (requiring fair
conpetition in the marshalling of evidence). But even if the
paral egal’s uncontested affidavit amounted to an adm ssion that

she obtained the credit report under false pretenses,?

a partner
or supervising attorney would not be in violation unless his own
conduct was crimnal or dishonest, see Colo. RPC 8.4, or unless
he was professionally responsible for his nonl awer assistant’s
m sconduct, see Colo. RPC 5.3. The latter would be the case if
he ordered or ratified her conduct, or knew of it and failed to
take appropriate action at a tinme when its consequences coul d be
avoided or mtigated, or failed to nmake reasonable efforts to
insure that the paral egal’s conduct was conpatible with his own
prof essi onal obligations, id., but the probate court nade no
findings of a violation, or even the |ikelihood of a violation.
More inmportantly, it nmade no attenpt to identify the contents of
the credit report or assess its discoverability or the inpact of
its rel ease.

There has been no suggestion (and given its source, there
is little reason to assune) that the report contai ned attorney-

client comrunications or any other statutorily privileged

material. Although consuner reporting agencies are prohibited

burden a third person, or use nethods of obtaining evidence that
violate the legal rights of such a person.” Colo. RPC 4.4.

3 See 15 U. S. C. § 1681q (2000) (punishing acquisition of credit
report under false pretenses as a crine).



fromreleasing credit reports except as prescribed by law, 15
U.S.C. § 1681b(a) (2000); § 12-14.3-103, C.R S. (2005), and
therefore they may fairly be considered private or confidential,
distribution is, for obvious commercial reasons, not highly
restricted. Even wi thout the express consent of the consuner,
credit reports are statutorily rel easabl e under a nunber of

ci rcunst ances, including upon court order. 15 U S. C 8§
1681b(a); 8§ 12-14.3-103(1), CRS. Oher records considered
private or financial have been held subject to disclosure in the
context of specific litigation, upon adequate show ngs and

subj ect to adequate restrictions. See Leidholt v. Dist. C.

619 P.2d 768, 770-71 (Colo. 1980); Martinelli v. Dist. ., 612

P.2d 1083, 1091 (Col o. 1980); cf. Corbetta v. Al bertson’s, Inc.,

975 P.2d 718 (Colo. 1999). Should Porter’s credit report

contain only material that is simlarly disclosable by court

or der ei-ther—discoverable or of mninmal relevance to the

proceedi ngs, prejudice requiring disqualification would be far
fromcl ear.

Under particular circunstances, obtaining information in
violation of the legal rights of an opposing party nmay well
require an attorney’s disqualification; but standing al one, even
an actual violation of Rule 4.4 would be insufficient to support
such an order. Disqualification as a renedy for such an

i npropriety, even where privileged information is actually



i nvol ved, nust turn on a host of other considerations, including
the flagrancy of the attorney’s conduct; the sensitivity of the
information and its relevance to the particul ar proceedi ngs; and
the prejudice to be suffered by the non-noving party. See,

e.g., Inre Meador, 968 S.W2d 346, 351-52 (Tex. 1998)

(articulating a range of factors to be considered in determning
whet her justice requires disqualification of attorney who has
been privy to inproperly obtained privileged attorney-client
communi cations of other party).

Because the disqualification of a party’s chosen attorney
is an extrenme renedy, appropriate only where required to
preserve the integrity and fairness of judicial proceedings, it
must be supported by a showi ng not only that the proceedi ngs
appear to be seriously threatened, but also by a show ng that
any renedy short of disqualification would be ineffective.

Wil e we have never inposed a nechani cal hearing requirenment on
notions to diaqualify, justification for this extrene renedy
will often require particularized factual findings. The
uncontested all egations of Porter’s notion were whol ly

i nadequate to support an order of disqualification.

Simlarly, whether the probate court’s order “in the nature
of a protective order” was intended as an order authorized by
CRCP. 26(c), to protect Porter from Myers’ continuing request

for production of her credit report, or as sone broader sanction
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for m sconduct, derived frominherent powers of the court as
urged by Porter, it was too broad to find support in the record.
Because both sanctions, along with the award of attorney fees,
are inextricably intertwined and directed at the sanme conduct
and sanme credit information, the probate court’s entire order
nmust be reconsi dered and supported with particularity.
I V.

Because the probate court abused its discretion, the Rule

is made absolute, and the matter is returned for further

proceedi ngs consistent with this opinion.
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