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David Frisco, a crimnal defendant charged in a multi-count
grand jury indictnent, petitioned pursuant to CA R 21 for
relief fromthe district court’s pre-trial order disqualifying
his chosen attorney. The district court ruled that
disqualification was required by Rule 1.9(a) of the Col orado
Rul es of Professional Conduct because the defendant’s attorney
did not have the consent of a former client, who was both an
al | eged co-conspirator and prospective prosecution wtness, and
whose expected testinony the defense would be forced to
chal l enge and characterize as blanme shifting.

The suprenme court issued a rule to show cause and now makes
the rule absolute. The suprene court held that it was not
reasonable to find, fromthe available record, a substanti al
risk that confidential information as would normally have been
obt ai ned by counsel in the prior representation would materially

advance the position of the defendant in the current
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prosecution, and therefore Rule 1.9 inposed no duty on defense

counsel to obtain his forner client’s consent.
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David Frisco, a crimnal defendant charged in a multi-count
grand jury indictnent, petitioned pursuant to CA R 21 for
relief fromthe district court’s pre-trial order disqualifying
his chosen attorney. The district court ruled that
disqualification was required by Rule 1.9(a) of the Col orado
Rul es of Professional Conduct because the defendant’s attorney
did not have the consent of a former client, who was both an
al | eged co-conspirator and prospective prosecution wtness, and
whose expected testinony the defense would be forced to
chal l enge and characterize as blanme shifting.

Because it was not reasonable to find, fromthe avail abl e
record, a substantial risk that confidential information as
woul d normal |y have been obtained by counsel in the prior
representation would materially advance the position of the
defendant in the current prosecution, Rule 1.9 inposed no duty
on defense counsel to obtain his fornmer client’s consent. The
rule is therefore nade absol ute.

l.

In April 2004, the defendant, David Frisco, was indicted by
the state-wide grand jury on nultiple counts of theft; theft by
receiving; forgery; crimnal inpersonation; attenpt to influence
a public servant; second degree perjury; possession, conspiracy
to distribute, and distribution of schedule Il controlled

substances; false inprisonnment; solicitation for prostitution;



possession of a forged instrunment, explosives, and hazardous
substances; being an accessory to a crine; and engaging in
racketeering activities in violation of the Col orado Organized
Crime Control Act. Prior to trial, the People noved to

di squalify Frisco’s counsel,?

on the ground that his former
representation of a prospective prosecution wtness, Dean
Mangeris, created a conflict of interest, which had not been
wai ved by the former client. Follow ng the argunents of
counsel, the district court granted the notion.

Frisco’s counsel had represented Mangeris for sone nonths,
beginning in early 2003, agai nst charges of manufacturing and
conspiring wwth a third person to manufacture nethanphetam ne
over a three-day period in Septenber 2002. The representation
appears to have consisted largely of arranging for Mangeris’
conti nued rel ease on bond, which ended when Mangeris failed to
appear for a hearing in March and was arrested in California in
April. Mangeris was returned to Colorado in May and, in June,
testified before the grand jury about crimnal activities
involving Frisco. As part of a broader plea agreenent, the drug

charges with regard to which he had been represented by Frisco’s

counsel were dismssed in July. It is undisputed that Frisco’s

! The pleading filed by the People was actually entitled, “Notice

of Attorney Conflict.” The court permtted the People to nove
for disqualification orally, and over the objection of defense
counsel, it granted their notion.



counsel withdrew fromrepresentation of Mangeris imredi ately
upon Mangeris’ capture and return to the state, and that he had
no invol verent in Mangeris’ cooperation with the government or
hi s subsequent pl ea arrangenent.

As relevant to Mangeris’ drug activities, the grand jury
i ndi ctnment indicated that between June 2002 and July 2003,
Frisco was aware of Mangeris’ drug manufacturing activities,
provided himmaterials and instructions, and took a share of the
drugs. In noving for disqualification, the People enphasized
that Mangeris’ testinony at trial would not only inplicate
Frisco in the distribution and manufacture of drugs, as charged
in the indictnent, but also that Mangeris manufactured
met hanphet am ne for Frisco as paynent for posting the very bond
that had been arranged with the assistance of Frisco’'s attorney.
There was no suggestion, however, that defense counse
participated in or was aware of any such illegal arrangenents.

The district court granted the notion to disqualify, solely
on the ground that Rule 1.9(a) of the Col orado Rul es of
Pr of essi onal Conduct inposed a duty on Frisco’s counsel to
obtain the consent of his former client. The court found the
current case substantially related to counsel’s forner
representation of Mangeris (as well as sonme of Mangeris’ other
prosecutions) because both involved controll ed substances and,

w t hout greater elaboration, because of “the facts and



ci rcunstances” that would be at issue in the current case. It
al so found that Frisco's defense would be materially adverse to
the interests of Mangeris, whether or not he testified and was
subj ected to cross-exam nation, because it would necessarily
i nvol ve characterizing himas a liar, as a person who had
commtted nultiple crimes, and as a person trying to shift the
bl ame for his own conduct.

Frisco petitioned for relief pursuant to C AR 21.

.

The Sixth Amendnent right of crimnal defendants to counsel

of their choice is not absolute and nust give way under certain

circunstances. Weat v. United States, 486 U. S. 153, 159

(1988). In addition to protecting the rights of the defendant
and ensuring that their own judgnents remain intact on appeal,
courts have an independent interest in ensuring that crim nal
trials are conducted within the ethical standards of the
prof essi on and that |egal proceedings appear fair to all who
observe them See id. at 159-60. Even an otherw se effective
wai ver of conflict-free representation is therefore not always
sufficient to permt representation by a defendant’s counsel of
choice. See id.

There can be no doubt that a court may decline a proffer of
wai ver in the face of an actual conflict of interest, id. at

162, but in order to fully protect the various interests at



stake in a tinmely manner, courts nust also be able to decline
such a wai ver upon a nere showi ng of serious potential for

conflict, id. at 164; see also Rodriguez v. Dist. Court, 719

P.2d 699 (Colo. 1986). As this court has previously made clear,
however, where the court’s concern is protecting the interests
of former clients rather than protecting the defendant, avoiding
mstrial or reversal fromlater-materializing actual conflicts,
or underm ning public confidence in the inpartiality and
fairness of the process, a defendant’s choice of counsel wll

not lightly be denied. See Rodriguez, 719 P.2d at 706-08.

In Rodriguez v. District Court, while recognizing defense

counsel’s obligation under the Canons of Professional
Responsibility to preserve the confidences of a forner client,
we held that at |east where the fornmer client (and prospective
W t ness agai nst the defendant) did not join the prosecution’s
nmotion to disqualify, and where there al so appeared to be
unprivileged materials available for inpeachnent, the forner
client’s interests could be adequately protected by the
vigilance of the trial court. On balance, therefore, a
presunption in favor of the defendant’s choice of counsel was
not overcone. 1d. at 707-08.

Since that tinme, however, the Canons of Professional
Responsi bility have been superceded, in this jurisdiction, by

the Col orado Rul es of Professional Conduct. The Rul es continue



tolimt attorneys in using or revealing information relating to
a prior representation, but unlike the Canons, Rule 1.9(a)
actual ly bars subsequent representation, under limted
circunstances, wthout a forner client’s consent. See C.RP.C
1.9 (2004) (Conflict of Interest: Former Client);? see al so

People ex rel. Peters v. Dist. Court, 951 P.2d 926, 931-33

(Col 0. 1998) (applying Rule 1.9(a), in conjunction with 1.7 and

1.10, to disqualify crimnal defense counsel).

2 Rule 1.9 reads:

(a) A lawer who has fornerly represented a client in a
matter shall not thereafter represent another person
in the sanme or a substantially related matter in which
that person’s interests are materially adverse to the
interests of the former client unless the forner
client consents after consultation.

(b) A lawyer shall not knowi ngly represent a person in the
sane or a substantially related matter in which a firm
with which the | awyer fornmerly was associ ated had
previously represented the client,

(1) whose interests are materially adverse to that
person; and

(2) about whomthe | awyer had acquired information
protected by Rule 1.6 that is material to the
matter; unless the former client consents after
consul tation

(c) A lawyer who has formally represented a client in a
matter or whose present or former law firm has
formerly represented a client in a matter shall not
thereafter:

(1) wuse information relating to the representation to
t he di sadvantage of the former client except as
Rule 1.6 or Rule 3.3 would permt or require with
respect to a client, or when the information has
becone general ly known; or

(2) reveal information relating to the representation
except as Rule 1.6 or Rule 3.3 would permt or
require with respect to a client.



The rul e obviously does not require the consent of a forner
client to all future representation but only to the
representation of “another person in the sane or a substantially
related matter in which that person’s interests are materially
adverse to the interests of the fornmer client.” Because the use
of information froma prior representation to the disadvantage
of the former client is separately restricted by Rule 1.9(c),
Rule 1.9(a) applies only to situations involving an inherent and
substantial risk of violating an attorney’s duty of loyalty to
former clients. |Its prohibition is therefore limted to
representations that conbine the sanme or substantially related
| egal disputes with a notive to harma former client, in order
to advance the interests of a current client.

Unl ess both matters involve the sanme transaction or | egal
di spute, they are considered “substantially related” only if
there is a substantial risk that confidential factua
information as would normal |y have been obtained in the prior
representation would materially advance the client’s position in
the subsequent matter. See Mddel Rules of Professional Conduct

Rule 1.9 cmt. 3 (2002); see also Analytica, Inc. v. NPD

Research, Inc., 708 F.2d 1263, 1266 (7th Cr. 1983); Koch v.

Koch Indus., 798 F. Supp. 1525, 1536 (D. Kan. 1992); see

generally Restatenent (Third) of The Law Governing Lawers § 132

cnt. d(iii) (2000). Any neani ngful assessnment of this risk



cannot be limted to the consideration of ultimate |egal issues,
but must account for facts and circunstances, |egal theories and
strategies, and even the nature and scope of the attorney’s
i nvol venent in the former representation.

Al t hough there appears to be no cl ear consensus about
preci sely how the “substantial relationship” test should be
applied without sinultaneously exposing the very natters to be

protected, see generally ABA/BNA Lawers’ Manual on Professional

Conduct 51:223-25 (2002), assessing whether the two
representations are “substantially related” has been descri bed

as a process of factual reconstruction, see Westinghouse El ec.

Corp. v. &Gulf GI Corp., 588 F.2d 221, 225 (7th Gr. 1978); see

generally Charles W Wl fram Synposium Restatenent of the Law

Governing Lawyers, 10 Geo. J. Legal Ethics 677 (Sumrer 1997).

It necessarily entails sonme consideration of the likelihood that
the attorney woul d have been exposed to confidential client
information relevant to the prior matter, as well as the

i kelihood that such confidential material will be relevant to

the later representation. Westinghouse, 588 F.2d at 225.

Unl ess both cases involve an identical |egal dispute or the sane
factual events, making it obvious that matters relevant to both
woul d normal |y have been discussed in the earlier

representation, evaluating the relationship between the

representations will therefore generally require sone factual



inquiry and the identification of confidential factual
information that would normally be obtained in the forner
representati on and di sadvantage the former client in the current
representation.

Current clients are protected fromconflicts of interest by

ot her provisions of the rules. See, e.g., CRCP. 1.7

(Conflict of Interest: CGeneral Rule) and 1.8 (Conflict of
Interest: Prohibited Transactions). And courts clearly have the
responsibility to ensure that a crimnal defendant receives a
fair trial (even where that requires disqualification of his
counsel of choice), as well as the latitude to ensure the
integrity, and appearance of integrity, of the process. Wth
regard to Rule 1.9(a)’s specific protection of the interests of
former clients, however, adversity of interests between forner
and current clients, standing alone, is insufficient to justify
di squalification of counsel. The sweeping disqualification
remedy of CR P.C. 1.9(a) applies only upon the identification
of confidential factual information that would normally have
been obtained in a forner representation and would al so
materially advance the adverse interests of a client in a

subsequent matter.
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[T,

In disqualifying Frisco’s counsel, the district court
relied exclusively on Rule 1.9(a).® Wile it made clear its
reasons for finding the interests of Mangeris and those of
Frisco to be adverse, the district court was nuch | ess specific
about its reasons for considering the two representations
substantially related. Al though the cases did not involve the
sane transaction or |egal dispute and Frisco’s counsel clearly
played a limted role in defending Mangeris, the district court
t ook no evidence and nade no attenpt to identify specific
confidential factual information that would typically have been
acquired in the former representation, nuch | ess how such
i nformati on woul d have been rel evant to advancing Frisco’s
interests in the current prosecution.

Nor is it readily apparent fromthe charges in the two
prosecutions or fromthe People’ s representations about
Mangeri s’ prospective testinony that rel evant confidenti al

i nformati on woul d normal Iy have been acquired by Frisco’s

> Although the fornmer client, Mangeris, neither noved nor joined
the People’s notion to disqualify, the issue of standing has not
been raised, and we do not address it. W note, however, that a
nunber of other courts appear to hold that courts do not
disqualify an attorney on the grounds of conflict of interest

unl ess the forner client noves for disqualification. See, e.g.,
Daniels v. State, 17 P.3d 75 (Al aska App. 2001) (analyzing Rule
1.9(a) and relying particularly on United States v. Rogers, 9
F.3d 1025, 1031 (2d G r. 1993) and In re Yarn Processi ng Patent
Validity Litig., 530 F.2d 83, 88 (5th Gr. 1976)).

11



counsel . Counsel s former representation of Mangeris did not
i nvol ve the sane offenses with which Frisco is currently
charged, or even offenses allegedly commtted in coordination
with or at the direction of Frisco. Although the transaction
with which Mangeris was fornerly charged all egedly occurred
during a broader tine period in which he clainmed involvenent in
crimnal enterprises with Frisco, the charges involved a
particul ar conspiracy, with a third person altogether, over a
specific three-day period. Wthout nore, it is not at al
apparent why Mangeris would nornmally be expected to have

di vul ged confidential factual information relevant to Frisco’'s
defense of the current charges.

Rat her, both the People and the district court relied
heavily on the rel ationship between Frisco and Mangeris at the
time of the earlier prosecution, and Mangeris’ assertion that he
commtted other crines in exchange for which Frisco paid him by
posting his bond. Wile it seens clear that the defendant would
have an interest in disproving those allegations, it is not at
all clear that Mangeris would normally have disclosed to his
counsel confidential information about such unrel ated crines.
Such an inference woul d be tenuous, even if Frisco’ s counsel had
actual |y defended Mangeris agai nst these unrel ated drug charges;

it is especially tenuous in light of counsel’s unchall enged

12



assertions that his representation consisted of nothing nore
than arranging for the continuation of Mangeris’ bond.

Qur holding in this case does not inply that an order of
di squalification pursuant to Rule 1.9(a) nust be supported by
the express identification of such confidential factual
information, in every case. W have previously found a
substantial relationship, sufficient for the purposes of Rule
1.9(a), where defense counsel offered to present evidence
inplicating a fornmer client as an alternate suspect in a
prosecution for nurder, where the nurder victimhad inforned
against the client in the prior representation, only to be
killed days after his arrest and before she could testify

against him See Peters, 951 P.2d 926 (finding disqualification

proper on several alternate grounds). Although unarti cul ated,
the clear inplication of that opinion was that in light of the
victimis role in the fornmer prosecution and the timng of her
death, it would have been normal for the fornmer client to
di scl ose confidential factual information to his counsel that
coul d prove sinultaneously advantageous in defending his new
client and adverse to the interests of his former client.

Here, no simlar inference is available fromthe charges or
representations of the parties. In light of the notion to
disqualify and the court’s brief explanation of its order, it is

not even clear that the district court correctly applied the

13



substantial relationship test to require an eval uation of the
i kelihood that counsel acquired relevant confidential factual
information in the prior representation. Watever m ght have
been the nerits of disqualification for the protection of the
defendant hinself, to avoid mstrial or reversal, or even to
mai ntai n the appearance of fairness, the record before us is
insufficient to justify disqualification of the defendant’s
counsel of choice solely to prevent himfromviolating a duty of
loyalty to a forner client.

I V.

Because the avail abl e record does not support the finding
of a substantial risk that confidential factual information as
woul d normal |y have been obtai ned by defense counsel in the
prior representation would materially advance the position of
the defendant in this prosecution, the district court abused its
discretion in finding that CR P.C. 1.9(a) inposed a duty upon
counsel to obtain his fornmer client’s consent and in ordering

disqualification. Qur Rule is therefore made absol ute.
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