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No. 04SC657, The People of the State of Col orado v. Candel ari a.
El ements of Extrene Indifference Murder — Murder After
Deli beration — Mtti nus.

Both the People and the defendant petitioned for review of

the court of appeals’ judgnent in People v. Candel aria, 107 P.3d

1080 (Col o. App. 2004). Anong other crinmes, the defendant was
found guilty of first degree nurder, conspiracy to commt first
degree nurder, and attenpt to conmmt first degree nurder, on
theories of both extrene indifference and deliberation.
Al though the court of appeals held the el enents of extrene
i ndi fference nurder and nurder after deliberation to be
logically inconsistent, it found that retrial was not required,
i nstead vacating the judgnents of conviction for conspiring to
commt, attenpting to commit, and conmtting extrene
i ndi fference nurder.

The supreme court held that the jury’'s findings of extrene
i ndi fference nurder and nurder after deliberation were not
i nconsistent, and therefore it reversed the judgnment of the

court of appeals in part. Because, the suprene court found,
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http://www.cobar.org.

however, that the mttinmus did not accurately reflect the jury’'s
verdicts and the effect of its finding that the defendant

viol ated nore than one subsection of the first degree nurder
statute, it remanded the case to the court of appeals with
orders to direct the correction of the mttinmus to indicate a
single generic conviction for first degree nurder, as well as
generic convictions for conspiracy to commt first degree murder

and attenpt to commt first degree nurder.
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Both the People and the defendant petitioned for review of

the court of appeals’ judgnent in People v. Candel aria, 107 P.3d

1080 (Col 0. App. 2004). Anong other crinmes, the defendant was
found guilty of first degree nurder, conspiracy to comnmt first
degree nurder, and attenpt to conmt first degree nurder, on
theories of both extrene indifference and deliberation.

Al though the court of appeals held the el enents of extrene

i ndi fference murder and nmurder after deliberation to be
logically inconsistent, it found that retrial was not required,
i nstead vacating the judgnents of conviction for conspiring to
commt, attenpting to commt, and commtting extrenme

i ndi fference nurder.

Because the jury' s findings of extrene indifference nurder
and nurder after deliberation were not inconsistent, the
judgnent of the court of appeals is reversed in part. Because,
however, the mttinmus does not accurately reflect the jury’s
verdicts and the effect of its finding that the defendant
viol ated nore than one subsection of the first degree nurder
statute, the case is remanded to the court of appeals with
orders to direct the correction of the mttinus.

l.

The defendant, Juan Candel aria, was charged with first

degree nmurder and a host of |esser offenses arising froma My

1997, gang-rel ated shooting in Colorado Springs. Evidence at



trial was sufficient to permt the jury to find that on the

ni ght in question the defendant drove a car with several arned
individuals in search of P.M, to retaliate for a shooting
incident involving P.M earlier that evening; and when they
eventual |y encountered four individuals in P.M’s car, they
fired as many as twenty-four rounds at it, killing GR, a

t eenage passenger.

As pertinent to the issues before this court, the
prosecution charged the defendant, in separate counts, with both
the extrene indifference nmurder and the deliberate nurder of
G R It also charged the defendant, in a single count, with
conspiracy to nurder P.M, referencing in that count both the
del i beration and extrene indifference subsections of the first
degree nmurder statute. Simlarly, it charged himwth attenpt
to murder P.M, in a single count, again referencing both

subsections of the nurder statute.?

! The defendant was al so charged with conspiring to nurder al
four young nmen in the car and attenpting to nurder the three nen
who were not killed. Because the jury acquitted the defendant
of this additional conspiracy charge and found himguilty of
attenpting to nurder the three nen only according to a theory of
extrenme indifference, these additional verdicts are not at issue
here.



On a single verdict form the jury found the defendant
guilty of the first degree nurder of GR, and in response to
the included interrogatories, indicated that it did so by
finding that he commtted nurder in the first degree after
deli beration, as well as by extrene indifference. On another
verdict form the jury found the defendant guilty of conspiring
to commt the first degree murder of P.M, and simlarly
indicated in the included interrogatories that it found him
guilty with regard to both definitions of first degree nurder.
Finally, in a third verdict form it found the defendant guilty
of the attenpted first degree nurder of P.M, also according to
both definitions of first degree nurder.

On the mttinus, the district court indicated that the
def endant had been found guilty of both nmurder after
del i beration and extrene indifference nurder, but it entered a
sentence only for murder after deliberation. Because the
def endant was charged with conspiracy to nurder P.M in only one
count (count 4), the district court entered only one conviction
and 48-year sentence for conspiracy, but on the mttinus it
descri bed that conviction as conspiracy to conmt first degree
extrene indifference nurder. Simlarly, with regard to attenpt
(count 8), it entered only one conviction and a 48-year sentence

for the defendant’s attenpt to nurder P.M, but it described



that conviction as attenpt to conmt first degree extrene
i ndi fference nurder.

The court of appeals agreed with the defendant that the
statutory elenents of deliberate nurder and extrene indifference
murder made them logically inconsistent; however, it held that
any prejudice to the defendant would be elimnated by sinply
vacating his convictions for extrene indifference nurder, as
wel | as conspiracy and attenpt to conmt extrene indifference
murder. The appellate court therefore ordered vacated the
judgnment of conviction for the extrene indifference nurder of
G R, as well as the defendant’s convictions and sentences for
conspiring and attenpting to commt the first degree extrene
i ndi fference nmurder of P.M

Both parties petitioned for a wit of certiorari. This
court agreed to consider the questions whether verdicts based on
del i berate nmurder and extrene indifference nurder of the sane
person are indeed inconsistent and, if so, whether it was error
not to remand for a new trial

.

Nearly a quarter century ago, this court held that the
Col orado Crim nal Code defines a single offense of first degree
mur der, which can be commtted in four different ways, as
di stingui shed fromdefining four different offenses of first

degree nurder. People v. Lowe, 660 P.2d 1261, 1269-71 (Col o.




1983). W therefore found that the legislature intended to
permt the same defendant to suffer only one conviction of
murder for the killing of any single victim 1d. at 1270-71
We al so considered it inportant, however, that the prosecution
be permtted to charge nmultiple theories of first degree nurder
in separate counts, and that the jury’'s findings with regard to
each count be preserved by special interrogatory. Id. at 1271
To that end, we prescribed a verdict formoffering the jury an
opportunity to find the defendant not guilty or guilty of first
degree murder, and in the latter case, requiring the jury to

i ndicate by special interrogatory the separate statutory
subsections it found the defendant to have violated. |d. at
1271 n. 14.

Al t hough these four subsections have been anended at
various tinmes, and two additional subsections have been added,
the basic structure of the first degree nmurder statute — a
single section of the crimnal code with nultiple subsections —
has not changed. See § 18-3-102, C R S. (2006). Subsection
(1)(d) of the statute continues to proscri be what has conme to be
referred to as “extrene indifference” nurder, which has a rich
hi story of evolution in statutory and case |aw, both before and

si nce adoption of the current crimnal code. See, e.g., People

v. Jones, 193 Colo. 250, 565 P.2d 1333 (1977); People ex rel.




Russell v. Dist. Court, 185 Colo. 78, 521 P.2d 1254 (1974);

Longi notti v. People, 46 Colo. 173, 102 P. 165 (1909).

Particularly, after the extrene indifference nurder statute
had been construed to prohibit nore than sinply conduct that

endangers nmany people, see Jones, 193 Colo. at 254, 565 P.2d at

1336, and after both it and second degree nurder had been
anended to require only a general crimnal intent, we found
extrenme indifference nurder indistinguishable fromsecond degree

murder. People v. Marcy, 628 P.2d 69, 78 (Colo. 1981). Under a

due process doctrine unique to the state constitution, see

Peopl e v. Estrada, 198 Colo. 188, 191, 601 P.2d 619, 621 (1979),

we therefore found it unconstitutional for the legislature to
puni sh extrenme indifference nurder nore severely than second

degree nmurder. See Marcy, 628 P.2d at 78; see al so People v.

Curtis, 627 P.2d 734, 736 (Colo. 1981); People v. Gurule, 628

P.2d 99, 102 (Colo. 1981); People v. Lee, 630 P.2d 538, 587-88

(Col 0. 1981).

The Col orado General Assenbly imedi ately responded by
amendi ng section 18-3-102(1)(d). See ch. 212, sec. 4, § 18-3-
102(1)(d), 1981 Col o. Sess. Laws 972, 973. As anended,
subsection (1)(d) specifies that a person commts first degree

murder if: “under circunstances evidencing an attitude of

uni versal malice manifesting extrene indifference to the val ue

of human life generally, he know ngly engages in conduct which



creates a grave risk of death to a person, or persons, other

than hinself, and thereby causes the death of another.”
(Enmphasis reflects the 1981 additions.) |In 1988, we upheld the
anended statute against a challenge simlar to the one we had

found persuasive in Marcy. People v. Jefferson, 748 P.2d 1223

(Col 0. 1988).
Al t hough the | anguage added by the | egislature did not
unanbi guously avoid the equal protection difficulties we

identified in Marcy, see Jefferson, 748 P.2d at 1234-37 (Quinn,

J., dissenting), in light of the legislature s express
reintroduction of the term*®“universal malice” and its clear
intent, in the wake of Marcy, to define an offense

di stingui shable from and of greater social consequence than,
second degree nurder, we understood its 1981 anendnents as an
attenpt “to connect” this subsection with the state’s earliest

statutory proscription of depraved-heart nurder. See Jefferson

748 P.2d at 1231. W therefore construed the added | anguage to
proscribe killing acts of a particular description rather than
attenpting to carve out a new or internedi ate cul pable nenta
state. |1d. at 1232. W found that the |egislature had
adequately differentiated subsection (1)(d) and second degree
murder by limting this particular formof first degree nurder
to conduct that, by its very nature and the circunstances of its

conmi ssion, evidences a wllingness to take human life



i ndi scrimnately, w thout knowi ng or caring who the victimmy
be or w thout having an understandabl e notive or provocati on.
Id. at 1233.

In Marcy, we equated know ngly engaging in conduct creating
a grave risk of death and thereby causing death, even under
circunstances mani festing extrene indifference to the val ue of
human life, with know ngly causing the death of another, second
degree murder. The 1981 anendnents did not alter or renove any
of the | anguage | eading us to that conclusion. |nstead, they
singled out particular killing acts, even though not commtted
intentionally or after deliberation, as deserving harsher
treatment than other knowi ng hom cides. Rather than being
| ogically inconsistent with know ngly causing the death of any
particul ar person, extrenme indifference nurder therefore becane
di stingui shabl e from second degree nurder only in that the
actual killing act had to be one objectively denonstrating a
willingness to take life indiscrimnately.

Li kew se, know ngly causing the death of another is, as a
matter of law, not inconsistent with doing so intentionally and
after deliberation, which is classified by the |legislature as
first degree nurder. See § 18-1-503(3), C. R S. (2006) (“If
acting knowi ngly suffices to establish an el enent, that el enent
also is established if a person acts intentionally.”). \Wether

one acts with the conscious objective of killing a particul ar



person, see 8§ 18-1-501(5), C.R S. (2006) (defining
“intentionally” or “with intent”), or nerely an awareness of a
practical certainty that his conduct wll cause that person’s
death, see 8§ 18-1-501(6), C.R S. (2006) (defining “know ngly”),
he may do so in a manner that to a rational m nd denonstrates an
extrene indifference to the value of human |ife generally or he
may do so in a manner that to a rational mnd nerely
denonstrates a wllingness to take the life of that particular

i ndi vidual. And whether or not one intends the death of a
particular individual, it is the nature and circunstances of the
killing act by which he seeks to acconplish his purpose that

el evates the actor’s culpability, rather than his intent or the
result of his conduct.

In Jefferson, when we distinguished the killing conduct
necessary for extrenme indifference nurder as a type not directed
agai nst a particular person, 748 P.2d at 1233, we therefore did
not nean to suggest that one could not intentionally kill a
particul ar individual in a manner denonstrating a willingness to
take human life indiscrimnately, or that doing so woul d not
fall within subsection (1)(d). Although secreting an expl osive
device in an airplane to kill one of the passengers is certainly
a nurderous act directed at a particular, intended victim it is
not directed solely at the intended victim Because it is an

act gravely endangering the other passengers as well, it

10



constitutes conduct evidencing an extrene indifference to the
value of human |ife generally. By the same token, it is not
difficult to envision killing conduct that fails to endanger
nmore than a single individual and yet causes the death of
anot her under circunstances evidencing a willingness to kill
wi t hout knowi ng or caring precisely who the victimmy be.

While we noted in Jefferson that the additional requirenent
of aggravated or extrenely reckless conduct, manifesting a cold-
bl ooded disregard for the value of human life generally, served
to connect the 1981 anendnents with the earliest attenpts in
this state to proscri be depraved-heart nurder, 748 P.2d at 1231,
we nowhere suggested that the elenents of subsection (1)(d)
mur der were now identical wth those of depraved-heart nurder

as construed at the turn of the last century in Longinotti v.

Peopl e, 46 Colo. 173, 174, 102 P. 165, 166 (1909). Unlike

subsection (1)(d), the statute we construed in Longinotti

contained a separate requirenent that the killing be
“perpetrated by any act greatly dangerous to the |ives of
others;” and al though we quoted liberally from hol di ngs in other
jurisdictions appearing to exclude intentional killings

al together, we nerely found the requirenent of a depraved heart
“to include those cases where a person has no deliberate

intention to kill any particular individual,” Longinotti, 46

11



Colo at 176, 102 P. at 167, not to exclude all cases where such
a deliberate intention was present.

As we also noted in Jefferson, the addition of the words,
“or persons,” was an unm stakable attenpt to retreat fromthe
confusi on sown by Jones, where we upheld a conviction for
extrene indifference nurder even though death was caused by
stabbing the defendant’s targeted victim Jefferson, 748 P.2d
at 1232. By adding these words, rather than substituting them
for the existing “person,” however, the anended st atute,
necessarily conprehends killing acts that put at grave risk a
nunber of individuals not targeted by the defendant, as well as
acts putting at risk a single victim w thout know ng or caring
who that may be. Simlarly worded statutory provisions have
al so been construed el sewhere to include both of these

situations. See, e.g., State v. Anderson, 616 P.2d 612, 615

(Wash. 1980) (excluding fromthis class of nurder only “acts
ainmed at or intended and inflicted upon a specific individual

and no other”); State v. Pettus, 951 P.2d 284, 288 (Wash. C

App. 1998) (interpreting crime to include conduct that “puts
nmore than one person at risk,” or “creates a risk of death
w t hout being specific as to the identity or position of the

person upon whomthe risk may fall”).

12



Relying largely on its prior holding in People v. Atkins,

844 P.2d 1196 (Colo. App. 1992), cert. denied, (Colo. Feb. 1

1993), the court of appeals in this case held that nurder after
deliberation is commtted only if the perpetrator’s malice is
directed toward a single, identifiable individual, while extrenme
i ndi fference nmurder requires proof of malice that is not
directed against a single individual. It concluded that the
jury found both, as well as conspiring and attenpting to comm t
both, and that its findings were therefore logically
i nconsi stent and contradi ctory. Because subsection (1)(d),
foll ow ng the 1981 anendnents, however, restricts the required
killing act to one evidencing an attitude of universal malice,
rather than altering the nental state required for comm ssion of
the crime, the court of appeals erred in concluding that
findings of extrene indifference and specific intent wwth regard
to a particular individual are logically inconsistent.
Furthernore, the evidence in this case was sufficient to

support findings of both.? Wile there was an abundance of

2 Al'though the court of appeals went too far in Atkins by finding
that extrene indifference nurder is logically inconsistent with
a specific intent to kill a particular individual, there is
every reason to believe, fromits recitation of the evidence
denonstrating an intentional nurder of a conpeting gang nenber,
that there nay not have been sufficient evidence to support a
finding of extreme indifference nurder in that case.

13



evi dence that the defendant and those in his car were
specifically searching for PPM to kill him there was al so
evidence that they fired nunmerous shots in the direction of his
vehicle, aware that other people whomthey did not know or have
grievances agai nst were present in or around the vehicle.
Al t hough the boy they killed was not P.M, the jury was
instructed as to deliberate nurder according to a theory of
transferred intent.®> At the sanme tine, however, the evidence was
sufficient to permt a finding that they were aware their
shooting was practically certain to cause death and was carried
out under circunstances evidencing a wllingness to take the
lives of others w thout knowi ng or caring who they were.
Because the jury' s findings were neither logically nor
legally inconsistent, it is unnecessary for us to determ ne the
appropriate renedy for special jury findings that could not

| ogically be based on the sane evidence. Cf. People v. Frye,

898 P.2d 559, 569 n.13 (Colo. 1995) (noting general agreenent
that verdicts convicting of two or nore crines where an el enent
of one negates a necessary el enent of another, should be
considered legally and logically inconsistent and should not be
sust ai ned.). Because, however, the mttinus reflects guilty

verdicts of both deliberate nurder and extrene indifference

® No challenge to the sufficiency of evidence or adequacy of the
instructions concerning deliberate nurder is before this court.
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murder for killing the sane victim it nust be corrected to
reflect a single verdict of guilt for first degree nurder.

Unl ess entry of a judgnment of conviction upon either theory
woul d be barred by convictions of other offenses sinmultaneously

entered agai nst the defendant, see People v. dover, 893 P.2d

1311, 1314 (Colo. 1995),% a single, generic judgnent of
conviction for first degree nurder is the appropriate entry.

See People v. Lowe, 660 P.2d 1261, 1270-71 (Colo. 1983). Should

t hey becone inportant on appeal or in post-conviction
proceedi ngs, the jury’'s specific findings are adequately
reflected in the special interrogatories.

The mttinus also currently reflects guilty verdicts only

for conspiring and attenpting to commt the extrene indifference

“In dover, where the trial court refused to reach the nerits of
t he defendant’ s postconviction challenge to a special finding of
murder after deliberation, on the ground that his mttinus
reflected a generic first degree murder conviction, which was

al so supported by a special finding of felony nmurder, we held
that the trial court should have anended the mttinus to reflect
a conviction for first degree deliberate nmurder and shoul d have
entertai ned the defendant’s postconviction chall enge because a
third conviction for the underlying felony of robbery required
the court to maxi m ze sentences by vacating the defendant’s
conviction for the greater offense of felony nurder, while
retaining his convictions for deliberate nurder and robbery. W
nowher e suggested that entry of a single, generic first degree
mur der conviction, as prescribed by People v. Lowe, 660 P.2d
1261, 1270-71 (Colo. 1983), would not be proper in the absence
of such a nerger or, for that matter, that the jury's speci al
finding of felony nmurder could not still be relied on in
maxi m zi ng the defendant’s sentence, if he were to successfully
chal I enge his conviction for deliberate nurder.

15



murder of P.M, despite jury findings of guilt under both
extrenme indifference and deliberate nurder subsections of the
statute. The mttinus should be corrected to reflect a single,
generic conviction for conspiracy to commt first degree nurder
and a single, generic conviction for attenpt to commt first
degree mnurder.®

I V.

Because the jury' s findings of extrene indifference nurder
and nurder after deliberation were not inconsistent, the
judgnment of the court of appeals is reversed in part. Because,
however, the mttinmus does not accurately reflect the jury’s
verdicts and the effect of its finding that the defendant
viol ated nore than one subsection of the first degree nurder
statute, the case is remanded to the court of appeals with

orders to direct the correction of the mttinus.

®> Apart fromthe consistency of extreme indifference and
del i berate nmurder, no issues concerning the additional verdicts
of conspiracy and attenpt to nurder P.M are before this court.
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