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In this opinion, the Suprene Court determ nes whet her
| ockers are included within the concept of a “vault” or “other
appar atus or equi pnment” under Colorado’s third degree burglary
statute, section 18-4-204(1), C R S. (2005). The Suprene Court
finds that for an itemto be included within the class of itens
enunerated by the statute, it nust share the sane essenti al
characteristics of those itens, including having the design and
appearance for the safekeeping of noney or val uabl es.
Accordingly, the court finds that when a | ocker, as here, is
unsecur ed, unl ocked, and does not have the appearance of being
enpl oyed for the saf ekeeping of valuables, it is not within the
class of itens contenpl ated by section 18-4-204(1). Wnter’s

conviction is thereby vacat ed.
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JUSTI CE MARTI NEZ del i vered the Opinion of the Court.

We granted certiorari to determ ne whether the enpl oyee
| ockers in this case are included within the concept of a
“vault” or “other apparatus or equi pnment” under the third degree
burglary statute, 8 18-4-204(1), C R S. (2005); and if included,
whet her the third degree burglary statute viol ates due process
of | aw because it is unconstitutionally vague both on its face
and as applied. W hold that the lockers in this case are not
i ncluded within the concept of a “vault” or “other apparatus or
equi pnrent.” We do not reach the second issue. Accordingly, we
reverse the decision of the court of appeals and vacate Adam
Wnter’s conviction for third degree burglary.

| . Facts and Proceedi ngs Bel ow

Def endant Adam Wnter was enpl oyed by a truck shop, Marini
D esel, from Septenber 2000 to February 2001. Part of Wnter’s
wor k invol ved taking the work coveralls delivered fromthe
cl eaners each week and pl aci ng t hem above or inside each of the
enpl oyees’ | ockers.

The enpl oyee | ockers at Marini Diesel did not have internal
| ocki ng mechani sns and were simlar to typical gymmasium or
school | ockers. Although possible to secure themusing a
standard padl ock or simlar |ocking device, no | ocking devices
were provided and the | ockers were never actually | ocked by any

of the enpl oyees.



Sonetinme in January 2001, several enployees noticed smal
anounts of cash were mssing fromtheir work | ockers and one
enpl oyee was also mssing a wallet. Suspecting theft, one of
the enpl oyees installed a small video canmera in the room Video
footage fromthe canera | ater reveal ed Wnter | ooking through
four of the | ockers and taking itens fromthem

W nter was subsequently arrested. During a stationhouse
interrogation, he admtted taking cash fromthe enpl oyees’
| ockers, totaling approximtely $163. Wnter was charged with
one count of third degree burglary, a class five felony under
section 18-4-204, C.R S. (2005),! and one count of theft, a class
two m sdeneanor under section 18-4-401, C. R S. (2005). Although
the theft charge was |ater dropped, the jury was instructed as
to the theft charge as a | esser non-included of fense of the
burglary charge. The trial court did not informthe jury that
t he defendant could be found guilty on both the third degree
burglary and theft counts. The jury did not conplete the
verdict formon the theft charge.

Followng a jury trial, Wnter was found guilty on the
burglary charge. He was subsequently sentenced to a two-year
termof probation. Wnter appealed his conviction. 1In an

unpubl i shed opinion, the court of appeals affirnmed the judgnent

! The statute has not changed in any respect from 2001,
accordingly we cite to the 2005 vol une of statutes.



of conviction. People v. Wnter, No. 02CA0947, slip op. at 5

(Colo. App. July 8, 2004). The court concluded that Wnter was
properly convicted under section 18-4-204, because he “entered
or broke into what is tantanobunt to a vault.” Wnter, slip op.
at 5. The court declined to address Wnter’s renaini ng
argunments that a | ocker does not fall under the statutory terns
“apparatus or equipnent” or his alternative claimthat those
terns are void for vagueness. |d. W granted certiorari to
address these issues.?
1. Analysis

W nter appeals his conviction on the basis that his actions
do not fall within the purview of the third degree burglary
statute. Section 18-4-204(1), the statute under which he was
charged and convicted, provides as foll ows:

A person conmts third degree burglary if with intent

to commt a crine he enters or breaks into any vault,

safe, cash register, coin vendi ng nmachi ne, product

di spenser, noney depository, safety deposit box, coin

t el ephone, coin box, or other apparatus or equi pnent
whet her or not coin operated.

2 Specifically, we granted certiorari to deternine:
1) whether the court of appeals erred in concluding
that the prosecution presented sufficient evidence
that the Petitioner entered a “vault” or “apparatus or
equi pnrent” under the third degree burglary statute,
section 18-4-204(1), CR S. (2005), and 2) whether, as
construed by the court of appeals, the third degree
burglary statute viol ates due process of |aw because
it 1s unconstitutionally vague both on its face and as
applied to the Petitioner.



The particular itenms listed in the statute are not further
clarified or defined.

W nter argues his conviction cannot be sustained because
| ockers are not anong the itens in the statute. He further
argues that a locker is not a “vault” or its equivalent, nor is
it properly considered “apparatus or equi pnent” under the
statute. On this basis, Wnter contends the prosecution did not
present sufficient evidence to convict himunder section
18- 4-204(1).

To determ ne whether Wnter’'s actions fall within the
purview of the statute, we first ook to the plain | anguage of

the statute. See Lakeview Ass’'n v. Mues, 907 P.2d 580, 584

(Col 0. 1995). The itens enunerated do not include | ockers and
the statute does not specify the definitions or characteristics
of the remaining itens.?

As a result, we turn to two rules of statutory
construction. First, crimnal statutes in derogation of the
comon |aw are narrowWy construed in favor of the defendant.

See People v. Nees, 200 Colo. 392, 396, 615 P.2d 690, 693

(1980); De Cesual do v. People, 147 Col o. 426, 434, 364 P.2d 374,

378 (1961). At common |aw, burglary was the breaking and

3 Legislative history is sonetines useful to determne the
CGeneral Assenbly’s intent. Here, however, audio recordings of
the legislative deliberations are not available to us as the
rel evant portions of section 18-4-204 were enacted in 1971, and
recordi ngs are not available prior to 1973.



entering into a dwelling at night with felonious intent. See

Sanchez v. People, 142 Colo. 58, 59, 349 P.2d 561, 561 (1960).

This definition has broadened over tinme to include other tines

and other places. See id. at 59-60; Mucias v. People, 161 Col o.

233, 236, 421 P.2d 116, 118 (1966). First and second degree
burgl ary adhere to our traditional understanding of common | aw
burgl ary by addressing intentional breaking, entering, or

unl awful remaining in a building or occupied structure with the
intent to conmt a crine therein. 88 18-4-202 to -203, C R S

(2005); see al so Cooper v. People, 973 P.2d 1234, 1237-41 (Col o.

1999). In contrast, third degree burglary, section 18-4-204,
deens breaking or entering with the requisite intent into any
one of a particular type of safekeeping structure or contai ner
to be a formof burglary. The itens enunerated in the statute
do not involve dwellings or other buildings and are in a cl ass
foreign to the conmmon | aw concept of burglary. Consequently, we
construe the statute strictly because it deviates fromthe
common | aw.

Second, where a general termfollows a list of things in a

statute, we apply the principle of ejusdemgeneris, that is, the

general terns are applied only to those things of the sane
general kind or class as those specifically nentioned. See

Davi dson v. Sandstrom 83 P.3d 648, 656 (Colo. 2004). Here, the

phrase “other apparatus or equi pment” nust be interpreted to



apply only to those things that share the characteristics of the
itens listed in the statute.

In affirmng Wnter’s conviction, the court of appeals
relied upon the underlying statutory intent of the General
Assenbly as construed by another division of the court of

appeals. In People v. Garcia, a division of the court explained

that the statute was intended “to address the probl em of

unaut hori zed entry into any structure or apparatus designed to
recei ve and hold noney or valuables.” 784 P.2d 823, 825 (Col o.
App. 1989). Wth this statutory understanding, the court held
that the statute applied to a parking | ot noney collection box
as it was a “noney depository” within the nmeaning of the
statute. 1d.

The court of appeals al so anal ogi zed the instant case to

People v. Geyer, 942 P.2d 1297 (Colo. App. 1997). In Ceyer, a

division of the court of appeals held that a | ocked gl ass

di spl ay cabinet recessed in a wall was sufficiently simlar to a
vault as to fall within the purview of “other apparatus or

equi pnment” as contenplated by the statute. 1d. at 1299-1300.
Simlarly, the court of appeals bel ow reasoned that because the
Marini Diesel |ockers were individually assigned, contained

val uabl es, and were “designed to accept padlocks and to

saf eguard val uables,” the lockers fell within the intended reach



of the statute and were the equivalent of “vaults.” Wnter,
slip op. at 4-5.

Looking at the statute generally, the list includes such
tradi tional safekeeping equi pnent as vaults, safes, safety
deposit boxes, and cash registers, as well as coin vendi ng
machi nes, product dispensers, and coin tel ephones. Gven the
rel ati ve abundance of |ockers and their frequent use for
saf ekeepi ng val uabl es, the om ssion of |ockers fromthe |i st
strikes us as significant.

In particular, if the statute were intended to cover al
structures designed to hold property, the statute would have
been witten nore broadly to specifically include |ockers or
simlar containers with the nmere potential to contain noney or
val uables by virtue of their design. Instead, the statute
contains itens that are al nost al ways used to contain noney or
val uabl es exclusively: vaults, safes, cash registers, coin
vendi ng machi nes, product di spensers, noney depositories, safety
deposit boxes, coin tel ephones, and coin boxes. These itens
have specific uses that are plainly evident: it is this
appearance that we find essential to the class.

The common characteristic of the enunerated class in
section 18-4-204(1) is not sinply the intended design of the
apparatus or equipnment. Rather, the class also involves the

appearance of that structure or container. |In effect, section



18-4-204(1) draws a distinction between actual safekeeping and
mere containment. Further, this safekeeping pertains to a
limted class of itenms: the safekeeping targeted by the statute
is not nerely the safekeeping of any kind of property, but
instead pertains specifically to the saf ekeepi ng of noney or

val uables. See Garcia, 784 P.2d at 825; Geyer, 942 P.2d at

1299. In contrast to property generally, valuables connote
articles of greater inportance or worth, especially small itens
of personal property. Thus, whether any given container falls
wi thin the purview of the statute depends on whether the
apparatus or equipnment is nerely a storage receptacle or is of
the sane kind or class as those itens enunerated in the statute,
that is, whether the container is designed for the safekeeping
of noney or val uabl es, and whether that design or use is
evi dent .

Al though the itemin the class that conmes closest to a
| ocker is a vault, lockers and vaults are distinguishable
according to their plain and ordinary neanings. A vault is
typically defined as "a roomor conpartnment, often built of
steel, for the safekeeping of valuables.” Anerican Heritage
Dictionary of the English Language 1905 (4th ed. 2000). One
comonly thinks of a vault as a |l arge, heavily secured chanber,
as one mght find in a bank, nuseum or casino. In contrast, a

| ocker is defined as “[a] small, usually netal conpartnment that



can be | ocked, especially one at a gymasi um or public place for
t he saf ekeeping of clothing and valuables.” [Id. at 1027. As
not ed above, however, the class distinction turns on nore than
mere design or potential use. Consequently, the distinction is
not so clear as a practical matter

A | ocker may be used to store any nunber and nanner of
itens and may be secured or unsecured. It may be nearly any
size and may be constructed from nunerous materials. Because of
t hese and ot her variations, one could specul ate al nost endl essly
as to whether a locker is sufficiently “vault-like” to fit
wi thin the purview of “other apparatus or equipnent.”
Accordingly, the issue is not resolved on semantics, but nust
turn on the particulars of any given case.

Returning to the specific facts before us, we consider
whet her the enpl oyee | ockers at Marini Diesel share the
characteristics of the itenms listed in the statute so as to
properly fit within the statutory class. Here, there were no
measures taken to secure the | ockers from unauthorized entry,
the | ockers did not have | ocking nmechani sns, and | ocks had never
been used with any of the |ockers. The |ocker roomwas al so
open and accessible to the enpl oyees. Although the | ockers were
used to store the enpl oyees’ personal property, including cash
and potential “valuables” as contenplated by the statute, the

| ockers did not share the other characteristics essential to the
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statutory class. Nanely, there were no readily ascertai nable
features to suggest that the | ockers were being enployed for the
saf ekeepi ng of noney or valuables in the sane manner as those
itens enunerated in the statute. There were no | ocks or other
security devices used in conjunction with the | ockers to suggest
hei ght ened security or that these | ockers were reserved for
securing cash or valuables. 1In sum there was nothing about the
appearance of the Marini Diesel |lockers to clearly indicate they
were “vault-like” or of the sane type or class as the other
itens listed in the statute.

We find that an unsecured and unl ocked | ocker which does
not have the appearance of being enpl oyed for the safekeeping of
valuables is not wwthin the class of itens contenpl ated by
section 18-4-204(1). Because we resolve this issue on this
ground, we do not find it necessary to address whether the
phrase “other apparatus or equipnent” is void under the
vagueness doctri ne.

I11. Conclusion
W reverse the decision of the court of appeals and vacate

Wnter’'s conviction for third degree burglary.
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