Opi nions of the Col orado Suprene Court are available to the
public and can be accessed through the Court’s honepage at

http://ww. courts. state.co.us/supct/supctcaseannct si ndex. ht m
and are posted on the Col orado Bar Associ ati on honepage at
WwWw. cobar . or g.

ADVANCE SHEET HEADNOTE
February 13, 2006

No. 04SC565, Edwards v. People — Retroactivity of New
Constitutional Rules of Crimnal Procedure

The Col orado Suprene Court holds that the Supreme Court

case of Crawford v. Washington, 541 U S. 36 (2004), which hol ds

that testinonial out-of-court statenents are a violation of the
Confrontation Clause of the United States Constitution unless
the witness is unavailable to testify at trial and the defendant
had a previous opportunity to adequately cross-exam ne the
W t ness, does not apply retroactively to cases invol ving
post convi ction proceedi ngs that concern convictions finalized
prior to Cawford. In so doing, the Court holds that Crawford
announces a new rule of crimnal procedure.

The Court al so adopts the United States Supreme Court test

articulated in Teague v. Lane, 489 U. S. 288 (1989), which

est abl i shes exceptions to the general rule that new rul es of
crimnal procedure do not apply retroactively to cases on
collateral review. Under Teague, the Court holds that the new

rul e announced in Crawford does not constitute a watershed rul e
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of crimnal procedure, and is therefore not retroactively

applicable to cases on collateral review.
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| . Introduction
We review and affirmthe court of appeals’ decision in

People v. Edwards, 101 P.3d 1118 (Col 0. App. 2004), which held

that Crawford v. Washington, 541 U. S. 36 (2004), does not apply

retroactively to cases invol ving postconviction proceedi ngs that
concern convictions finalized prior to Crawford.

Edwards initiated postconviction proceedings to vacate his
fel ony conviction, which was finalized before the United States
Suprene Court decided Crawford. The Court rendered the Crawford
deci sion whil e Edwards’s postconvi ction proceedi ngs were
pending. This case established that testinonial® out-of-court
statenents are a violation of the Confrontation C ause unl ess
the witness is unavailable to testify at trial and the defendant
had a previous opportunity to adequately cross-exam ne the
W t ness. Because Edwards had had no opportunity to cross-
exam ne a key wi tness whose statenents were admtted at trial
under various hearsay exceptions, he seeks to vacate his

convi ction on grounds that include the violation of his

Y'I'n rawford, the Suprenme Court did not define “testinonial,”
but did explain that, at a mninmum the termapplies to “prior
testinony at a prelimnary hearing, before a grand jury, or at a
former trial; and to police interrogations.” Crawford, 541 U. S.
at 68.



confrontation rights under Crawford.?
CGenerally, new rules of crimnal procedure do not apply
retroactively to cases on collateral review. However, the

United States Suprene Court case of Teague v. Lane, 489 U S. 288

(1989), outlines two exceptions to this general rule. W hold
that Ctawford is a newrule of crimnal procedure and adopt the
Teague test. W analyze Crawford under the second Teague
exception, which allows for retroactive application of a rule if
it constitutes a “watershed” rule of crimnal procedure. 1d. at
311. To be considered watershed, a rule nust neet two criteria:
(1) “[i]nfringenment of the rule nust seriously dimnish the

l'i kel i hood of obtaining an accurate conviction;” and (2) “the

rule nmust alter our understandi ng of the bedrock procedural

el enents essential to the fairness of a proceeding.” Tyler v.
Cain, 533 U.S. 656, 665 (2001) (citations and internal quotation
mar ks om tted).

The United States Suprenme Court has identified only one

rule as watershed: the holding in Gdeon v. Wainwight, 372 U S

335 (1963), which recognizes a crimnal defendant’s right to

counsel in cases that involve a possible prison sentence.

2 W granted certiorari on the follow ng question: Wether the
court of appeals erred when it concluded that Crawford v.
Washi ngton, 541 U.S. 36 (2004), does not apply to the

def endant’ s postconvi ction notion.




Because the Crawford hol ding does not alter fundanmental due
process rights to the extent that the G deon guarantee of right
to counsel does, we hold that, under current United States
Suprene Court precedent, Crawford does not qualify as a
wat er shed rul e.

We therefore affirmthe court of appeals’ decision that
Crawford does not apply retroactively to cases involving
post convi ction proceedi ngs that concern convictions finalized
prior to Crawford.

1. Facts and Proceedi ngs Bel ow

Police forced WIIliam Edwards, petitioner and def endant
below, to halt his vehicle when he failed to pull over for a
traffic stop. As the police addressed Edwards, a passenger, who
appeared to have been beaten, energed from Edwards’s car
yelling, “He beat nme. He beat ne.” Later, during the victims
treatnent for her injuries, she told attendi ng nedi cal personnel
t hat she had been assaul t ed.

The prosecution could not locate the victimto testify at
trial; but the trial court admtted her statenments to the police
under the excited utterance exception to the hearsay rule, CRE
803(2). The trial court also admtted the victims statenents
to nmedi cal personnel, relying on the nedical diagnosis and
busi ness records exceptions to the hearsay rule -- CRE 803(4)

and (6), respectively. A jury convicted Edwards of first-degree
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assault with a deadly weapon, and a judge subsequently convicted
hi m of habitual crimnal counts.

Edwards’ s conviction was affirmed in a direct appeal on
i ssues unrelated to our inquiry, and this court denied

certiorari on the case. People v. Edwards, 971 P.2d 1080 (Col o.

App. 1998), cert. denied, May 10, 1999. Edwards then filed a

Crim P. 35(c) notion to vacate judgnent of conviction, in which
he argued, anpong ot her issues, that he was denied his
constitutional right to confront the victimas a w tness agai nst
him The trial court denied his notion. On appeal, in an
unpubl i shed opinion, the court of appeals remanded the case with
directions for the trial court to address the confrontation
issue. The trial court ruled that Edwards’s constitutional
rights of confrontation were protected through the hearsay rule
exceptions. Wile Edwards’ s appeal of that ruling was pending,
the United States Suprene Court decided Crawford, which held
that testinonial out-of-court statenents are a violation of the
Confrontation C ause unless the witness is unavailable to
testify at trial and the defendant had a previous opportunity to
adequately cross-examne the witness. 541 U S. at 68.

The court of appeals, relying on Teague, held that Crawford
did not apply retroactively to Edwards’s case. Edwards, 101
P.3d at 1124. In reaching this conclusion, the court of appeals

reasoned that the holding in Crawford announced a new
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constitutional rule of crimnal procedure, and thus was not
applicable retroactively unless it fit one of two exceptions

outlined in Teague. 1d. at 1121-22. The court of appeals

anal yzed the rul e under Teague’s second exception -- the
wat er shed exception. The court of appeals held that the
Crawford rule is not a watershed rule and, therefore, does not
apply to Edwards. 1d. at 1124.

Edwar ds now petitions this court on certiorari to reverse
the judgnent of the court of appeals. He argues that Crawford
shoul d apply retroactively to his conviction for several
reasons: (1) Crawford did not announce a new rule of crimnal
procedure; (2) the court of appeals erred in applying the Teague
retroactivity test because it has not yet been adopted by this
court; and (3) if Teague is the applicable test, Crawford
nonet hel ess constitutes a watershed rule of crimnal procedure

and thus is retroactively applicable.

[11. Analysis
The sole issue we address in this case is whether Crawford
applies retroactively to convictions finalized before that
decision. GCenerally, new constitutional rules of crimnal
procedure do not apply retroactively to cases on coll ateral

review. Schriro v. Summerlin, 542 U.S. 348, 352 (2004).

However, the United States Suprenme Court has set forth



exceptions to this general rule. Teague, 489 U. S. at 311. 1In
order to ascertain whether Crawford applies retroactively, we
begin our analysis with an overview of Ctawford and its
constitutional underpinnings. W then establish which test
controls the decision whether the rule announced in Crawf ord
applies retroactively. Finally, we analyze the Crawford rule
under the applicable test. To do so, we nust nmake a series of
determ nations: (1) whether Crawford announces a procedural
rule; (2) whether that rule is new, and (3) if the Crawford
hol di ng does anobunt to a new rule of crimnal procedure, whether
it constitutes a “watershed” rule. W turn nowto the Sixth

Amrendnent .

A. The Confrontation C ause of the Sixth Amendnent
The Confrontation O ause of the Sixth Anmendnent of the
Constitution, applicable to the states through the Fourteenth
Amendnent, provides “[i]n all crimnal prosecutions, the accused
shall enjoy the right . . . to be confronted with the w tnesses

against him” U S. Const. anend. VI; Gonsoir v. People, 793 P.2d

1165, 1165 n.2 (Colo. 1990) (citing Chio v. Roberts, 448




U S. 56, 62 (1980)).° In Crawford, the U S. Suprene Court

expl ained that the Confrontation Clause is principally directed
toward controlling the adm ssion of “ex parte exam nations as
evi dence agai nst the accused.” 541 U S. at 50. 1In order to

di scuss Crawford’s inmpact on Confrontation C ause jurisprudence,
we nust first consider its predecessor.

Prior to Ctawford, Chio v. Roberts, 448 U S. 56 (1980), was

the controlling case outlining the elenents needed to satisfy
the Confrontation Clause. |In Roberts, the United States Suprene
Court held the Confrontation Clause required that, in order for
a wtness’'s prior statenent to be admtted at trial, the wtness
must be deened unavailable to testify and the statenent nust
bear “adequate indicia of reliability.” 1d. at 66 (internal
guotation marks omtted). The Court determ ned that hearsay
evi dence coul d be considered adequately reliable if it “falls
within a firmy rooted hearsay exception.” |d.

In Crawford, the Suprenme Court revised the criteria under
whi ch testinonial out-of-court statenents nay be admtted at

trial when the witness who nade the statenents does not testify.

3 Sinmilarly, the Col orado Constitution gives an accused “the
right . . . to nmeet the witnesses against himface to face.”
Colo. Const. art. Il, 8 16. However, because Edwards did not
rai se, and the court of appeals did not address, the issue of
Edwards’ s confrontation rights under the Col orado Constitution,
we do not address it here.



Crawford involved a wife who refused to testify against her
husband under marital privilege. 541 U S. at 40. As a result,
t he prosecution sought to have her earlier statement to police
admtted at trial under a hearsay exception. I|d. The Court
held that the Confrontation Cl ause requires out-of-court
testinonial statenents by witnesses to be barred from use at
trial unless the witness “was unavail able to testify, and the
def endant had had a prior opportunity for cross-exam nation.”
Id. at 53-54. Referencing the Roberts requirenment for adequate
reliability, the Court explained that the only constitutionally
adequate indication of reliability for testinonial statenents is
confrontation, as the Constitution requires. |d. at 68-69.
Thus, by adding the requirenment that there be an opportunity for
cross-exam nation, Crawford abrogates Roberts.

However, we reiterate the distinction we noted in our

recent decision of Conpan v. People, 121 P.3d 876, 882 (Col o.

2005). In that decision we held that, though Crawford controls
the adm ssion of testinonial statements under the federa
Confrontation C ause, the Roberts test still applies to

nont esti noni al evi dence.* Hence, as we held in Conpan, Crawford

“* W recently applied this holding in People v. Vigil, __ P.3d
(Col 0. 2006).




abrogates Roberts only in cases where testinonial statenents are
at issue.®
B. Retroactivity of New Rules of Crimnal Procedure to
Post convi ction Proceedi ngs

Havi ng outlined the constitutional principles involved in
this issue, we now consider which test we wll use to determ ne
whet her Crawford applies retroactively to Edwards’ s case.

I n determ ni ng whether new rules of constitutional crimnal
procedure apply retroactively, we have previously used the test

the United States Suprene Court articulated in Linkletter v.

Wal ker, 381 U S. 618, 636 (1965), which we adopted in People v.
Val ker, 666 P.2d 113, 117 (Colo. 1983).° Because we have not
faced a question of the retroactivity of a constitutional rule
of crimnal procedure since the Suprenme Court announced the

Teague test, Linkletter arguably renai ned precedent in Col orado

at the tinme the court of appeals rendered its decision.

However, in deciding this case bel ow, our court of appeals used

° Edwards argues that the victinmis statements in this case were
testinonial and that their adm ssion violated his confrontation
rights. But because we hold that Crawford does not apply
retroactively, we need not address that issue.

® That test required an analysis of three factors: “(a) the
purpose to be served by the new standards, (b) the extent of the
reliance by |law enforcenent authorities on the old standards,
and (c) the effect on the admnnistration of justice of a
retroactive application of the new standards.” Wl ker, 666 P.2d
at 117 (quoting Stovall v. Denno, 388 U.S. 293, 297 (1967)).
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t he newer Teague test. Edwards, 101 P.3d at 1121-24. The court

of appeals did so without referencing the Linkletter test or

explicitly adopting the Teague test.
Edwar ds asserts that the court of appeals erred in applying

Teague rather than Linkletter. He bases his conclusion on two

argunents. First, he contends that Teague is not binding on
state courts, thus the court of appeals should have applied the
Linkl etter test as dictated by the precedent of this court.
Second, Edwards argues Teague is not an appropriate test for
determ ni ng whet her judicial decisions announci ng new rul es of
crimnal procedure apply to clains raised in &im P. 35(c)
notions. W address each argunent in turn.

To support his assertion that Teague is not binding on
state courts, Edwards contends that, though states are required
to follow United States Suprene Court precedent that interprets
provi sions of the federal Constitution, the Teague test is not
such an interpretation. W agree that states are not bound to
foll ow Suprene Court precedent in all circunmstances. See

Di ckerson v. United States, 530 U S. 438-39 (2000). But we are

not as easily persuaded that Teague is not the type of
constitutional decision that we are bound to apply.
The United States Suprene Court has often recognized that

its authority in state courts is limted: “‘[f]ederal judges

11



may not require the observance of any special procedures’
in state courts ‘except when necessary to assure conpliance with
the dictates of the Federal Constitution.”” 1d. (quoting Harris

v. Rivera, 454 U S. 339, 344-45 (1981); see also My’ Mn v.

Virginia, 500 U S. 415, 422 (1991) (“[Il]n state courts . . . our
authority is limted to enforcing the commands of the United
States Constitution.”)

Teague mandates that, “[u]lnless they fall within an
exception to the general rule, new constitutional rules of
crimnal procedure will not be applicable to those cases which
have becone final before the new rules are announced.” Teague,
489 U.S. at 310. However, the federal Constitution itself does
not require or prohibit retroactive application of new

constitutional rules. WMore v. People, 707 P.2d 990, 996 (Col o.

1985). Thus, though Teague regul ates the application of
constitutional rules, we acknow edge the possibility that it
does not interpret a constitutional rule itself, and that we are
therefore not required to enforce it. Mandatory conpliance with
Teague woul d not necessarily “assure conpliance with the
dictates of the Federal Constitution,” especially since Teague
of ten precludes the application of new constitutional rules.

D ckerson, 530 U.S. at 438-39. Perhaps if Teague required
constitutional rules to be applied retroactively in al

situations, we could definitively conclude that it assures

12



conpliance with the Constitution. But we |eave this debate for
anot her day because, even if we are not bound to foll ow Teague,

we have the discretion to do so. See People v. Timons, 690

P.2d 213, 215 (Colo. 1984). This observation |eads us to
Edwar ds’ s second argunent agai nst the court of appeals’
application of Teague and an anal ysis of whether we shoul d adopt
t he Teague test.

I n Edwards’ s second argunent supporting his assertion that
the court of appeals erred in applying Teague rather than
Linkl etter, he asserts that Teague is not an appropriate test
for determ ning whether judicial decisions announcing new rul es
of crimnal procedure apply to clains raised in &tim P. 35(c)
nmoti ons. Edwards reasons that Teague, which was decided in the
context of federal habeas corpus review, puts forth a test nore
appropriate for that purpose than for Ctim P. 35(c) notions.
Edwards relies on the reasoning of Justice Harlan in Mackey v.

United States, 401 U S. 667 (1971), upon which the Teague Court

bases its holding, to conclude that the purpose of the Teague
test is for federal courts to respect comty and the finality of
state court judgnents. |In contrast, Edwards argues, the purpose
of Cim P. 35(c) notions is to prevent crimnal injustice.

Thus, Edwards concludes, the nore flexible Linkletter test is

better suited to neet the purpose of state Crim P. 35(c)

noti ons.
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We do not read Teague so narrowy. Wile the decision was
rendered in the context of federal habeas corpus review of a
crimnal state court conviction under 28 U S.C. § 2254, the
Teague Court’s rationale — and that of Justice Harlan upon
which it is based -- addresses the broader category of cases on
collateral review, which includes Crim P. 35(c) notions. See
Teague, 489 U. S. at 301, 395 (nodifying the Suprene Court’s
approach to “retroactivity for cases on collateral review);
Mackey, 401 U. S. at 691-92. Rule 35(c) “affords every person
convicted of a crime the right to seek postconviction review
upon the grounds that the conviction was obtained in violation
of the Constitution or laws of the United States or the

constitution or laws of this state.” Robbins v. People, 107

P.3d 384, 387 (Colo. 2005) (citing People v. Hubbard, 184 Col o.

243, 247, 519 P.2d 945, 947 (1974)). Wthin our crim nal
justice system “postconviction proceedi ngs have a dual purpose:
to prevent constitutional injustice and to bring finality to

judgnent.” People v. Rodriguez, 914 P.2d 230, 252 (Col 0. 1996)

(citing People v. Hanpton, 187 Colo. 131, 133, 528 P.2d 1311

1312 (1974)). The Teague test neets both of these goals.

The Court in Teague enphasizes finality as an underlying
consideration for its decision. But the Court also acknow edges
that a bal ance nust be struck between honoring finality and

preventing injustice: “[t]he fact that |life and liberty are at

14



stake in crimnal prosecutions shows only that conventi onal
notions of finality should not have as nmuch place in crimnal as

incivil litigation, not that they should have none.” Teague,

489 U. S. at 309 (citations and internal quotation marks
omtted). Thus, while the Teague test underscores the
preservation of finality, it allows for the prevention of
injustice in the nost egregious instances through its exceptions
to the general rule that new constitutional rules of crimnal
procedure do not apply retroactively to cases on coll ateral
revi ew

We have al so recogni zed that the concept of finality is an
i nportant | andmark on the Col orado crimnal justice |andscape.

E.g., People v. Wedener, 852 P.2d 424, 434 (Colo. 1993). And

we have noted its enhanced significance in the context of Crim

P. 35(c) proceedings. In Waits v. People, we declined to

retroactively apply a constitutional rule of crimnal procedure,
stating that “[t]he fact that this is a collateral attack

under Crim P. 35(c) serves as an additional reason not to apply
[the rule] retrospectively.” 724 P.2d 1329, 1336 (Col o. 1986).
Hence, given Crim P. 35(c) postconviction proceedings’ twn
purposes of finality and prevention of injustice, and given
Teague’ s bal ance between these two goals, we conclude that the
Teague test is appropriate for determ ning whet her new rul es of

crimnal procedure apply to CGim P. 35(c) clains.
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Finally, we note that, though before today we had yet to
explicitly adopt the Teague test, Col orado jurisprudence has

indicated an inplicit acceptance of the test. See Martin

Marietta Corp. v. Lorenz, 823 P.2d 100, 119 n.2 (Colo. 1992)

(Erickson, J., concurring in part and dissenting in part) (“The
Li nkl etter approach has been rejected in crimnal [aw. New

rules must be applied to all cases pending on direct review

but not necessarily to cases pending on coll ateral

review.”) (citing Teague, 489 U. S. at 310); see also People v.

Bradbury, 68 P.3d 494, 497 (Colo. App. 2002) (“[U nless they

fall within one of the exceptions recognized in Teague v. Lane .

new constitutional rules of crimnal procedure are not
applicable to cases that have becone final before the new rules

are announced.”), cert. denied, Apr. 28, 2003.

We have consistently followed the lead of the United States
Suprenme Court when determ ning whether a rule of crimnal
procedure is retroactive. Timons, 690 P.2d at 215. Thus, for
reasons of uniformty and conpliance with current Suprene Court
precedent, and because Teague neets the underlying goals of
Crim P. 35(c) collateral attacks, we adopt the Teague test with
respect to federal constitutional determ nations of
retroactivity and apply it here. 1In doing so, we join the ranks

of a mpjority of states. See Wndomv. State, 886 So. 2d 915,
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943 (Fla. 2004) (noting that twenty-eight state suprene courts
and the District of Colunbia had adopted the Teague test at that

point in tine).

Havi ng adopted the Teague test to determ ne whet her
constitutional rules of crimnal procedure apply retroactively
to cases on collateral review, we now apply the test. To
anal yze Crawford under Teague, we enpl oy yet another test, which
the Suprenme Court has outlined for determ ning whether a
constitutional rule of crimnal procedure applies to

post convi ction proceedi ngs. Beard v. Banks, 542 U. S. 406, 411

(2004). The Banks test incorporates Teague and requires a

three-part exam nation: (1) whether the defendant’s conviction
is final; (2) whether the rule in question is in fact new, and
(3) if the rule is new, whether it neets either of the two
Teague exceptions to the general bar on retroactivity. I1d. W

address each of these three factors in turn.

1. The Finality of Edwards’s Conviction

The first step in the Banks retroactivity test calls for us

to determ ne whether Edwards’s conviction is final — a question
wi th which we can easily dispense. Convictions in state courts
are “final ‘for purposes of retroactivity analysis when the

avai lability of direct appeal to the state courts has been

exhausted and the time for filing a petition for a wit of
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certiorari has elapsed.”” Banks, 542 U.S. at 411 (quoting

Caspari v. Bohlen, 510 U.S. 383, 390 (1994)); see also People v.

Hanpt on, 876 P.2d 1236, 1239 (Colo. 1994) (“[A] conviction is
not final and has no legal force until after appeals have been
exhausted.”). W denied certiorari on Edwards’s direct appeal
on May 10, 1999, thereby ending the process of direct appeals.
Thus, Edwards’s conviction is final, satisfying the first prong
of the retroactivity test.
2. Whether Crawford Announces a New Rule of Crimna
Procedure

W now turn to the second prong of the Banks retroactivity
test and consider whether the Crawford hol ding constitutes a new
rule of crimnal procedure. Edwards does not address whet her
the rule is procedural, but he contends that it is not new W
first address whether the rule is procedural, then analyze
whet her it is new

We deened the Crawford holding to be a procedural rule in

People v. Fry, 92 P.3d 970, 976 (Colo. 2004). In that opinion,

we expl ained that the United States Suprene Court’s rendering of
the Confrontation Cause in Crawford “provides a procedural, not
a substantive, guarantee” because Crawford “conmands, not that
evidence be reliable, but that reliability be assessed in a
particul ar manner: by testing in the crucible of cross-

exam nation.” Id. (quoting Crawford, 541 U S. at 61).
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Arule is procedural rather than substantive if it

regul ates “only the manner of determ ning the defendant’s

n 7

cul pability. Summerlin, 542 U.S. at 353. In articulating the
test to discern whether testinonial out-of-court statenents can
be admtted at trial, the Crawford hol ding regul ates the
adm ssibility of evidence, which is a manner of determ ning
culpability and is, therefore, a procedural rule. As we noted
in Fry, the |language of the Crawford opinion, itself, supports
this conclusion, |abeling the Confrontation C ause’s ultimte
goal of ensuring the reliability of evidence a procedural
guarantee. Fry, 92 P.3d at 976; Crawford, 541 U S. at 50.
Thus, we reiterate our conclusion in Fry and hold that the
Crawford decision articulates a rule of crimnal procedure.
Havi ng determ ned that the rule announced in Crawford is
procedural, we next consider whether it is a newrule. Edwards
concludes that it is not, and thus should be applied to vacate
his conviction. W disagree with Edwards’ s anal ysis and hol d
that Crawford inparts a new rule of crimnal procedure.
Edwards offers two main argunents in support of his

conclusion: (1) the result in Cawford was conpelled by prior

"In contrast, a substantive rule is one that “alters the range
of conduct or the class of persons that the |aw punishes.”
Summerlin, 542 U.S. at 353. Generally, such rules apply
retroactively. 1d. at 351.
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precedent; and (2) Suprene Court case law prior to Crawford is
consistent wth Crawford’ s underlying principles. 1In his
argunent, Edwards al so relies upon a concurring opinion in

Bockting v. Bayer, 399 F.3d 1010, 1022 (9th Cr. 2005), which we

address separately.

We first address Edwards’s contention that a newrule is
one in which the result, rather than the rationale, was not
conpel l ed by prior precedent. To support his argunent, Edwards
points to |l anguage in Teague that states “a case announces a new
rule if the result was not dictated by precedent existing at the
time the defendant’s conviction becanme final.” 489 U S. at 301.

W read Teague as supporting the opposite conclusion that
Crawford i ndeed announces a new rule of crimnal procedure. The
| anguage quot ed by Edwards enphasi zes the word “dictated.”

Thus, if the result in Ctawford — the use of the witness’'s
statenent at trial violated the Confrontation C ause because the
def endant had not had a prior opportunity to cross-exam ne the

W tness — was not dictated by Roberts, Crawford announces a new

rule. Because Roberts did not require an opportunity to cross-
exam ne, we cannot say it dictated the result in Ctawford. In
fact, review of the Crawford case under Roberts did not dictate
the result reached by the Suprenme Court. The WAshi ngton Suprene
Court decision that was reached under Roberts and overruled in

Crawford found the witness's statenent was sufficiently
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trustworthy to be admtted at trial, a result that is obviously

not dictated by Ctawford. Crawford, 541 U. S. at 41, 69.

Teague provides further support that Crawford announces a
new rule. The Court begins its discussion by acknow edgi ng the
difficulty in determ ning whether a case announces a new rule
and explaining that the opinion does not “attenpt to define the
spectrum of what may or may not constitute a new rule.” Teague,
489 U. S. at 301. However, the Court gives a general description
of a new rule as one that “breaks new ground or inposes a new
obligation on the States or the Federal Government.” |d. By
requi ring that a defendant have the opportunity to cross-exam ne
a wtness against himif that witness is unavailable to testify
at trial -- a requirenent that did not exist under the previous
precedent of Roberts -- Crawford i nposes a new obligation on the
states and federal governnent.

In his second argunent supporting the conclusion that
Crawf ord does not announce a new rule, Edwards relies upon the
Crawford Court’s observation that its prior decisions “remai ned
faithful to the Framers’ understanding [that t]estinonial
statenents of w tnesses absent fromtrial have been admtted
only where the declarant is unavail able, and only where the
def endant has had a prior opportunity to cross-exam ne.”
Crawford, 541 U S. at 59. W disagree with Edwards’s

interpretation. The Court qualifies its statement with the
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explanation that, while the results of its decisions “have
generally been faithful to the original meaning of the
Confrontation Clause,” its rationales have not. 1d. at 60.
Thi s observation indicates that the outcones, though consistent
wi th the purposes of the Confrontation C ause, were nonethel ess
reached under discrepant rules. Consistent outcones can energe
fromdivergent rules.

Moreover, the Crawford Court acknow edges that all its pre-
Crawford precedent may not have had outconmes consistent with
Crawford’s mandates. It identifies one opinion rendered under
Roberts that is “arguably in tension with the rule requiring a
prior opportunity for cross-exam nation when the proffered
statement is testinonial.” Id. at 58 n.8 (citing Wite v.
Illinois, 502 U S. 346 (1992)).

Edwards al so cites a concurring opinion in Bockting to
support his contention that Crawford does not announce a new
rule. W address that opinion separately because it was witten
by the Honorable John T. Noonan, Jr., a noted constitutional
schol ar and senior judge on the U S. Court of Appeals for the
Ninth Crcuit. In his concurrence, Judge Noonan concl udes --
contrary to the majority opinion of the Ninth GCrcuit -- that
Crawford constitutes a rationale shift rather than a new rul e.
Bockting, 399 F.3d at 1023-24 (Noonan, J., concurring). Judge

Noonan bases his determ nati on on two reasons. First, he relies
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on the Suprene Court’s statenent in Crawford that its earlier
decisions were faithful to the Franers’ intent that testinonia
statenents of absent wi tnesses be admitted only if the decl arant
i s unavail abl e and the defendant had a prior opportunity to
conduct a cross-exam nation. 1d. at 1023 (citing Crawford, 541
U S at 59). Second, Judge Noonan refers to Summerlin, in which
Justice Scalia, who penned Crawford during the same term wote
that it is unlikely that any “new procedural rules w thout which
the likelihood of an accurate conviction is seriously

di m ni shed” have yet enmerged. |d. at 1023-24 (quoting
Sumerlin, 542 U.S. at 352). W addressed Judge Noonan's first
argunment above, so we turn to his second argunent.

Judge Noonan asserts that the Court’s pronouncenent in
Summerlin, delivered by Justice Scalia shortly after he wote
the Crawford opinion, that the energence of “new procedural
rules without which the Iikelihood of an accurate conviction is
seriously dimnished” is unlikely, thwarts a concl usion that
Crawf ord announces a new rule. W disagree. W read this
portion of Summerlin as addressing new wat ershed rul es of
crimnal procedure, not nerely newrules. In Sumerlin, the

Court addresses whether its decision in Ring v. Arizona, 536

U S 584 (2002), applies retroactively. Sumrerlin, 542 U S. at
349. In making its determ nation, the Court anal yzes whet her

Ri ng, which holds “that ‘a sentencing judge, sitting wthout a
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jury, [may not] find an aggravating circunstance necessary for
inposition of the death penalty,’” constitutes a watershed rule
of crimnal procedure. 1d. at 353 (quoting Ring, 536 U S. at
609). Wthout considering whether the Ring holding constitutes
a newrule, the Court in Sunmerlin sinply states that it does.
Id. at 352, 358. The Court’s analysis instead centers on
whether the rule is procedural and whether it is watershed. The
| anguage in Sumrerlin relied upon by Judge Noonan addresses the
characteristics of watershed rules; it is not enployed to
anal yze whether a rule is new.

We now depart from Judge Noonan’s argunents and nake an
addi tional observation in support of our holding that Crawford
announces a new rule. W deemit significant that Crawford

diverges fromthe prior test of Roberts. Under the Banks test,

to determ ne whether the Court has announced a new rul e of
crimnal procedure, we nust ask “whether the rule . . . was
dictated by then-existing precedent.” Banks, 542 U S. at 413

(quoting Lanbrix v. Singletary, 520 U. S. 518, 527-28 (1997)).

By adding the requirenent that the party seeking to exclude the
evi dence nust have had the opportunity for cross-exan nation,
Crawford creates a test that was not dictated by the then-
current precedent of Roberts, which conditioned adm ssion of the
evidence on a nore broad requisite of trustworthiness. In fact,

the Court concedes that the Roberts test diverges fromthe
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hi storical principles underlying the Confrontation C ause.
Crawford, 541 U S. at 60. The Crawford concurrence al so
supports the view that the decision announces a new rul e,

asserting that “the Court of course overrules Chio v. Roberts.”

Id. at 75 (Rehnquist, CJ., concurring). Qur language in Fry is
consistent wth this analysis. In Fry, we did not definitively
state that Crawford puts forth a new rul e because the facts in
that case did not demand such a specific conclusion. However,
in explaining that Crawford abrogates Roberts, we noted that
“Crawford rejects the reliability prong of the Roberts test.”
Fry, 92 P.3d at 976.

Finally, we note that several courts have addressed this
i ssue and determ ned that Crawford i ndeed sets forth a new rule.

Brown v. Uphoff, 381 F.3d 1219, 1226 (10th Gr. 2004); Mirillo

v. Frank, 402 F.3d 786, 790 (7th Cr. 2005); Bockting, 399 F.3d

at 1016; see Dorchy v. Jones, 398 F.3d 783, 788 (6th Gr. 2005)

(“Teague thus prohibits Dorchy fromavailing hinself of the new

rule articulated in CGawford.”); cf. Mingo v. Duncan, 393 F. 3d

327, 335 (2d Cr. 2004) (assum ng Crawford announces a new rul e
in order to analyze whether it qualifies as a watershed rule).
Hence, based upon the | anguage of Crawford and the fact
that its holding satisfies the requirenents for determ ning
whether a rule is new, we hold that Crawford announces a new

rule of crimnal procedure.
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3. The Teague Exceptions to the General Rule of
Nonretroactivity

The final step in our retroactivity analysis requires us to
determ ne whether the rule announced in Ctawford fits an
exception to the general tenet that a new constitutional rule of
crim nal procedure does not apply retroactively to cases on
collateral review. Summerlin, 542 U. S. at 352.

Teague outlines two exceptions to this general rule. The
first exception allows a newrule to “be applied retroactively
if it places ‘certain kinds of primary, private individual
conduct beyond the power of the crimnal |aw making authority to
proscribe.’” Teague, 489 U S. at 311 (quoting Mackey, 401 U. S
at 692). The second exception nandates the retroactive
application of a new rule when it requires observance of
“procedures that . . . are ‘“inplicit in the concept of ordered
liberty.”” 1d. (quoting Mackey, 401 U.S. at 693) (additional
citation omtted). The first exception is not relevant here
because the Crawford hol ding does not decrimnalize a particular
type of conduct. Thus, our analysis centers on the second --

t he wat ershed excepti on.

C. Watershed Rules of Crimnal Procedure
The second exception applies to what the Suprenme Court has

call ed “watershed” rules of crimnal procedure. |1d. Edwards
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argues that Crawford fits this exception, and therefore is
applicable to his case.

To support his conclusion that Crawford announces a
wat ershed rul e, Edwards cites a variety of cases characterizing
the Confrontation C ause as a fundanental right essential to a
fair trial. He bolsters his argunment with | anguage from
Crawford itself, describing the long history and inportance of
what the Court ternms a “bedrock procedural guarantee.”

Crawford, 541 U S at 42. Before we address Edwards’s argunents,
we first take a closer ook at the category of watershed rules
of crimnal procedure.

A watershed rule is one that inplicates the “fundanental
fairness and accuracy of the crimnal proceeding.” Sunmmerlin,
542 U.S. at 352 (citations omtted). However, in order to be
consi dered wat ershed, a new rule of crimnal procedure nust be
nore than “fundanental ”; it “nust be one ‘w thout which the
i keli hood of an accurate conviction is seriously dimnished.’”
Id. (quoting Teague, 489 U. S. at 313).

I n Teague, the Court acknow edged the value of |imting the
retroactive application of constitutional rules. Doing so is
vital to effectuating finality, which is an essential conponent
of the crimnal justice system Teague, 489 U S. at 309.
Accordingly, the United States Suprene Court has created a very

narrow definition of a watershed rule. To fall within the
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wat er shed exception, a new rule must fulfill tw criteria: (1)
“I[i]nfringenment of the rule nust seriously dimnish the
I'i kel i hood of obtaining an accurate conviction;” and (2) “the

rule nmust alter our understanding of the bedrock procedural

el ements essential to the fairness of a proceeding.” Tyler, 533
U S at 665 (citations and internal quotations marks omtted).
We recogni ze these watershed criteria are sufficiently general
to accommodat e a nunber of fundanental rules and that reaching
the I evel of watershed distinction is a matter of degree. To
illustrate what type of rule would qualify as watershed, the
United States Supreme Court has cited the holding in G deon, 372
U.S. 335, which recognizes a crimnal defendant’s right to
counsel in cases that involve a possible prison sentence.

Saffle v. Parks, 494 U. S. 484, 495 (1990). Indeed, the only

deci sion the Suprene Court has identified as watershed is the

G deon holding. See Murillo, 402 F.3d at 790.

The notion of a watershed rule of crimnal procedure has
per haps been better defined by the instances in which the
Suprene Court has declined to apply the |abel. For exanple, the
Court applied Teague in Summerlin when it considered whet her

Ring v. Arizona applied retroactively to cases that had al ready

becone final. R ng held that “a sentencing judge, sitting

wi thout a jury, [may not] find an aggravating circunstance

necessary for inposition of the death penalty.” 536 U S. at
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609. In its analysis, the Court found that the type of judicial
factfinding in question did not create an inperm ssible risk of
injustice, and thus the Ring holding did not constitute a

wat ershed rule of crimnal procedure. Summerlin, 542 U. S at
356.

Havi ng outlined the anal ytical framework for determ ning
whet her a new rule of crimnal procedure is applicable in
post convi ction proceedi ngs, and bearing in mnd the strictures
of the watershed exception, we now consi der whether Crawford
constitutes a watershed rule of crimnal procedure.

Edwar ds notes the strong | anguage in Crawford supporting
his conclusion that it announces a watershed rule. W agree
that it is difficult to read Crawford and concl ude ot herw se.
Beginning with pre-Roman tinmes, Justice Scalia spends no fewer
than six full pages surveying the history of this “bedrock
procedural guarantee” and extolling its inportance to a fair
trial. Crawford, 541 U. S. at 42, 43-50. Justice Scalia’'s
el oquent rendering of the Confrontation C ause’s fundanental
role in providing a fair trial creates the inpression that
Crawford s holding could be at the |evel of G deon’s watershed
ruling. However, Crawford read in conjunction with Sumrerlin
appears to present an insurnountable hurdle to a determ nation

that Crawford neets the watershed exception.
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Summerlin explains that the watershed “class of rules is
extrenmely narrow, and it is unlikely that any . . . has yet to
energe.” 542 U S. at 352 (citations and internal quotation
marks omtted). The plain | anguage of this statenent, conbi ned
with the fact that it was witten by Justice Scalia during the
same termin which he authored Crawford, creates a context in
whi ch we deemit inpossible to hold that Crawford constitutes a
wat ershed rule. And the Summerlin holding, itself, further
i ndicates that the Court does not consider Crawford a watershed
rule. The Court’s refusal in Sumrerlin to apply the watershed
exception to the R ng hol ding, which subsunes the weighty matter
of whether a defendant receives the death penalty or not, is a
strong inplication that Crawford, which regul ates the
adm ssibility of evidence, is not a watershed rule.

We decline to interpret the Suprenme Court’s reference to
the Confrontation Cause in Crawmford as a “bedrock procedural
guarantee” to be a designation of watershed status. Crawford,
541 U.S. at 42. Wile the Cause’s guarantee of an accused’ s
right to confront witnesses is undoubtedly fundanental to a fair
trial, the rule set forth in Crawford does not create that
right. Rather, by changing its interpretation of what
constitutes an adequate indicia of reliability, the Crawford
Court redefines how the confrontation right is to be

inpl emented. In contrast, the watershed rul e announced in
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G deon ensures that an accused will receive assistance of
counsel ; it does not nerely define how that right nust be
effected. Hence, we do not viewthe Crawford rule that an
accused nust have had the opportunity to cross-exam ne an
unavail abl e witness as “insur[ing] fundanental human rights of
life and liberty” to the degree that the right to counsel does.

G deon, 372 U.S. at 343 (quoting Johnson v. Zerbst, 304 U. S.

458, 462 (1938)).

Edwards further argues that the fact that error under
Crawford is harm ess rather than structural does not preclude a
conclusion that Crawford announces a watershed rule. W agree,
but we note that the standard of review assigned to
Confrontation C ause viol ati ons nonet hel ess provi des sone
gui dance in navigating this issue.

Violations of the Confrontation Clause are constitutional
trial errors. Fry, 92 P.3d at 980. A constitutional trial
error requires reversal only if an appellate court determ nes
the error was not harm ess beyond a reasonabl e doubt, that is,
harm ess error. |d. Constitutional errors can also be
structural, neaning they affect the framework of the entire
trial and require automatic reversal. 1d. The United States
Suprene Court has | abel ed total deprivation of counsel -- a

violation of the right guaranteed by the watershed rule in

G deon -- as structural error. Johnson v. United States, 520
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U S 461, 468-69 (1997). W do not suggest that a
classification of harm ess error cannot coincide wth watershed
status. However, given the rank of Confrontation C ause
violations as harm ess error, it would be “difficult to conclude
that the rule in Caword alters rights fundanental to due
process.” Brown, 381 F.3d at 1227.

This court has consistently followed the | ead of the United
States Suprene Court when determ ning whether a rule of crimnal
procedure is retroactive. Timons, 690 P.2d at 215. Thus, we
join the Tenth, Second, Sixth, and Seventh circuits in
determining that Ctawford is not a watershed rule of crim nal
procedure. Brown, 381 F.3d at 1227; Mingo, 393 F.3d at 336;
Dorchy, 398 F.3d at 788; Murillo, 402 F.3d at 790. W hold that
Crawford is not a watershed rule of crimnal procedure and
therefore does not apply retroactively to cases involving
post convi ction proceedi ngs that concern convictions finalized
prior to Ctawford. Accordingly, we uphold the court of appeals’

decision in People v. Edwards.

| V. Concl usi on
For the reasons stated, we affirmthe judgnent of the court

of appeal s.
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