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In this opinion, the Suprene Court reviews whether
declaratory relief is appropriate in oral contract disputes
under the Col orado Uniform Decl aratory Judgnent Law (CUDJL).

The Suprene Court holds that trial courts may “decl are
rights, status, and other legal relations,” section 13-51-105,
C.RS. (2005), when relief would “term nate the controversy or
remove an uncertainty,” section 13-51-109, C. R S. (2005). This
broad power is not limted to witten contracts. Therefore, the
Suprenme Court concludes a trial court may grant declaratory
relief in oral contract disputes where relief would “term nate
the controversy or renobve an uncertainty.”

Her e, Respondent sought a declaration of whether an
enforceable oral contract existed with Petitioners. The trial
court denied relief because it determ ned that oral contract
di sputes were outside of the purview of the CUDJL. On review,

the Supreme Court holds the trial court abused its discretion in
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failing to grant declaratory relief because such relief would
term nate the controversy between the parties by clarifying
whet her a contractual relationship exists and, if so, the terns
of that relationship. Accordingly, the Suprene Court remands
the case to the trial court for its review of Respondent’s

notion for declaratory relief.
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We granted certiorari to review the court of appeals’

opinion in Berenergy Corp. v. Zab, Inc., 94 P.3d 1232 (Col o.

App. 2004), and determ ne whether relief is appropriate under
t he Col orado Uni form Decl aratory Judgnent Law (CUDJL) to declare
the existence of an oral contract and any rights or duties
cont ai ned therein.

In light of the statutory | anguage as a whole, we hold that
atrial court may exercise its discretion to declare the
exi stence of an oral contract and, if one exists, the terns of
that contract, where such relief would “term nate the
controversy or renove an uncertainty.” § 13-1-109, C R S
(2005). In this case, declaratory relief would term nate the
controversy and renove uncertainty by defining any contractual
rel ati onshi p between Berenergy and the Beren Sons’ Corporations.
Accordingly, we affirmthe court of appeals and remand this case
to the trial court for its consideration of Berenergy’ s notion
for declaratory judgnent.

| . Facts and Procedural History

Shel don Beren formed Berenergy Corporation (“Berenergy”) in
1981 to invest in drilling and acquisition ventures of oil and
gas wells. Before his death in 1996, Shel don Beren was the
presi dent and sol e sharehol der of Berenergy.

In 1985, David |I. Beren, Zev A Beren, Daniel J. Beren, and

Jonathan Z. Beren (collectively the “Beren Sons”) each



i ndividually incorporated an i ndependent, wholly owned
S-corporation for the purpose of participating in oil and gas
drilling acquisition ventures with Berenergy.! These four
corporations (collectively the “Beren Sons’ Corporations”) are
the Petitioners in the instant action.

Berenergy financed the Beren Sons’ Corporations’
acquisition of a ten-percent interest in all of the property
acquired thereafter. Mnthly revenue fromthe joint holdings
was either applied to the | oan bal ances owed by the Beren Sons’
Corporations to Berenergy or distributed to themin equal ten-
percent portions. Berenergy kept the remaining sixty-percent.

Bet ween 1986 and 1991, Berenergy charged the Beren Sons’
Corporations variable rates to cover the overhead costs on the
jointly owned wells. In 1991, Berenergy altered the overhead
charge to $150.00 per well per nonth, proportionately reduced,
on all properties involving the Beren Sons’ Corporations.

Ber energy has charged $150.00 per well per month since that
time. That charge was applied retroactively to the acquisition
date on all then-current projects.

Shel don Beren died in 1996. At that tinme, his estate

obtained his stock in Berenergy and operational control over the

! Specifically, Zev Beren incorporated Zab, Inc.; David Beren
i ncor porat ed Daven Corporation; Jonathan Beren incorporated
Zal man Resources, Inc.; and Daniel Beren incorporated Sport
Resources, Inc.



corporation. A dispute arose between Berenergy and the Beren
Sons’ Corporations as to whether Berenergy had a contractual
obligation to continue charging the $150.00 per well per nonth
overhead rate. The parties have not produced a witten contract
evi denci ng Berenergy’ s obligation to continue charging the
$150. 00 rate.

Pursuant to a 1998 order by the probate court, Shel don
Beren's estate attenpted to sell all of its Berenergy interests.
Berenergy alleges the estate failed to sell its interest in the
corporation because of the uncertainty surrounding the $150. 00
per well per nonth overhead rate.

To clarify its obligations, Berenergy sought a court
declaration of (1) the legal relationship between Berenergy and
the Beren Sons’ Corporations and (2) whether Berenergy had a
contractual obligation to continue charging Petitioners the
$150.00 fixed rate. Berenergy al so sought to recover the anount
under charged since Shel don Beren’s deat h.

The trial court dism ssed Berenergy’'s claimfor failure to
state a claimon which relief may be granted. As relevant to
this appeal, the trial court alternately held Berenergy' s claim
must be di sm ssed because the CUDIL prohibits a trial court from
declaring the existence of an oral contract or the terns of one.

The court of appeals reversed. As relevant here, the

appel l ate court first reasoned that the CUDIL permtted a



decl aration of rights under a purported oral contract.

Berenergy Corp., 94 P.3d at 1235-36. Additionally, the court of

appeal s concluded the trial court incorrectly dism ssed
Berenergy’s conplaint for failure to state a clai mon which
relief could be granted. 1d. at 1236.

The Beren Sons’ Corporations seek review of the appellate
court’s ruling that the CUDIL permts a declaratory judgnent
establ i shing the existence and terns of an oral contract.?

1. Analysis

In this case, we are asked to decide whether a trial court
may exercise its discretion to declare the existence of an oral
contract and, if one exists, any duties or obligations contained
therein under the CUDJL. In nmaking this determ nation, we
necessarily consider the statutory | anguage of the CUDJL,
codified in sections 13-51-101 to -115, C R S. (2005) and
CRCP. 57.

A. Statutory Interpretation of the CUDIL

Whet her a trial court may exercise its discretion in

granting declaratory relief under the CUDJL is a matter of

statutory interpretation, which we review de novo. See Gorman

V. Tucker ex rel. Edwards, 961 P.2d 1126, 1128 (Colo. 1998); see

2 Specifically, we granted certiorari on the foll ow ng issue:
Whet her the Court of Appeals erred when it concluded that a
decl aratory judgnent action nay be filed to determ ne the
exi stence of, or rights under, an oral contract.



also Tidwell ex rel. Tidwell v. Cty & County of Denver, 83 P.3d

75, 81 (Colo. 2003).

In making this determ nation, we turn to traditional
principles of statutory interpretation. Wen interpreting the
meani ng of a statute, our goal is to effectuate the intent of

the General Assenbly. Reg’'| Transp. Dist. v. Lopez, 916 P.2d

1187, 1190 (Colo. 1996). To achieve that end, we nust consider
the statutory schene as a whole to give a consistent,
har noni ous, and sensi ble effect to each individual section.

Charnes v. Boom 766 P.2d 665, 667 (Colo. 1988). The

| egi sl ative declaration or purpose aids in our review.
8§ 2-4-203(g), CRS. (2005). The legislative declaration of the
CUDJL specifically provides that the act be liberally construed

and adm nistered. 8§ 13-51-102; Colo. State Bd. of Optonetric

Examirs v. Dixon, 165 Col o. 488, 493, 440 P.2d 287, 289 (1968).

The plain | anguage of the CUDJL also instructs us to interpret
the act in accordance with its “general purpose to nmake uniform
the | aw of those states which enact it and to harnoni ze, as far
as possible, wth federal laws” related to declaratory
judgments. 8§ 13-51-104, C. R S. (2005).

The CUDIL al so recogni zes that the courts have the broad
“power to declare rights, status, and other legal relations.”
§ 13-51-105, CR S. (2005). By failing to define the types of

rights or legal relations over which a court may issue relief,



the CUDIL recognizes that the trial courts may adjudicate a w de
array of subject matters.

The limtations of this broad power are recognized in
section 13-51-110, C R S. (2005). That section states: “The
court may refuse to render or enter a declaratory judgnent or
decree where such judgnent or decree, if rendered or entered,

woul d not term nate the uncertainty or controversy giving rise

to the proceeding.” |I|d. (enphasis added). Together, those

sections indicate that a trial court nmay exercise its discretion
to “declare rights, status, and other legal relations,” section
13-51-105, so long as the declaratory judgnent would “term nate
the uncertainty or controversy,” section 13-51-110. See

generally People ex rel. Inter-Church Tenperance Mvenent of

Col 0. v. Baker, 133 Colo. 398, 404, 297 P.2d 273, 277 (1956).

In light of CUDJL's mandate that the act be liberally construed
and adm ni stered, the conbination of these sections suggests
that a trial court may declare the existence and terns of an
oral contract where such a judgnent would term nate an
uncertainty or controversy.

The Beren Sons’ Corporations, however, claimdeclaratory
judgnments are limted to witten contracts. To support their
argunent, they rely on section 13-51-106, C. R S. (2005).
Petitioners argue the section’s express reference to “witten

contracts” and “other witings constituting a contract” requires



us to construe all other references to “contracts” in that
section as witten contracts:

Any person interested under a deed, will, witten
contract, or other witings constituting a contract or
whose rights, status, or other legal relations are
affected by a statute, nunicipal ordinance, contract,
or franchi se may have determ ned any question of
construction or validity arising under the instrunment,
statute, ordinance, contract, or franchise and obtain
a declaration of rights, status, or other |egal

rel ati ons thereunder.

8§ 13-51-106 (enphasis added). They claimthe express inclusion
of “witten contracts” inplies the exclusion of oral contracts.
Petitioners correctly note the first portion of the statute
islimted to witten contracts: “Any person interested under a
witten contract, or other witings constituting a
contract . . . .” 8§ 13-51-106. However, the word “or”
separates the next clause: “or whose rights, status, or other
legal relations are affected by a . . . contract . . . ." |Id.
(enphasi s added). Generally, we presune the disjunctive use of

the word “or” marks distinctive categories unless the

| egislative intent is clearly to the contrary. Carlson v.

Ferris, 58 P.3d 1055, 1057 (Col o. App. 2002); see Arm ntrout V.

Peopl e, 864 P.2d 576, 581 (Colo. 1993). 1In the absence of
expressed intent to the contrary, the arguable intent of the
legislature in this instance was to separate the first clause
fromthe second clause. The second clause refers only to

“contracts” and not to “witten contracts” or “other witings



constituting a contract,” suggesting the second cl ause is not
l[imted by the qualifier “witten.”

For the aforenentioned reasons, the second cl ause of
section 13-51-106 could be read to include only witten
contracts or be open to a broader group of contracts. Thus, it
i s uncl ear whether the | anguage of section 13-51-106 prohibits
the declaration of rights and duties arising under oral
contracts.

Recogni zi ng the inherent anmbiguity in section 13-51-106,
standi ng al one, we proceed to consider the other sections of the
statute to determ ne whether declaratory relief is appropriate

under the CUDIJL. See generally Allen v. Charnes, 674 P.2d 378,

381 (Colo. 1984). The legislature expressly directed that the
act be construed to make uniformthe |laws of the states and,
where possible, the federal judiciary. 8 13-51-104. Thus, we
first review the substantial harnony anong the states and the
federal judiciary in allow ng declaratory relief over oral
contract disputes. W then consider the statutory schene as a
whol e. Charnes, 766 P.2d at 667. The | anguage and purpose of
the act also permt the declaration of the existence and terns
of an oral contract.
B. Oher Jurisdictions
The CUDJL requires us to interpret and construe the |aw “as

to effectuate its general purpose to make uniformthe | aw of

10



t hose states which enact it and to harnoni ze, as far as
possible, with federal |aws and regul ati ons on the subject of
decl aratory judgnents and decrees.” 8§ 13-51-104 (enphasis
added). Although other jurisdictions have not universally
accepted that courts may declare rights arising under an oral
contract in all situations, a substantial nunber of the states
have. In this subsection, we recount the magjority and mnority
reasoni ng enpl oyed by the states and conclude that the majority
reasoning is nore persuasive. W then turn to the federal
courts for nore guidance in understanding the plain neaning of
t he CUDJL.
1. Oher States

A consi derabl e nunber of the states to adopt the Uniform

Decl aratory Judgnment Act (“Uniform Act”) consider oral contract

di sputes within the discretion of the trial court. See Lorenze

v. Church, 305 S E. 2d 326, 328 (W Va. 1983) (listing states
“all ow ng the declaration of rights arising under oral
contracts”). VWiile many of the state courts accept that

proposition w thout analysis, see, e.qg., Barnett Chevrol et Co.

v. Collins, 275 S.W2d 559, 560 (Tex. Civ. App. 1955), the
reasoni ng of the Mssouri Suprene Court and West Virginia
Suprene Court is persuasive here. The Mssouri court concl uded
that the broad powers of the trial courts were not limted by

section 2 and, therefore, declaratory judgnments were perm ssible

11



in oral contract disputes. Temmv. Tenm 191 S.W2d 629, 632

(Mo. 1945). The West Virginia court simlarly determ ned that
declaratory relief was not limted to witten contracts because
of the remedi al purpose of the act and the substantial accord
anong jurisdictions in affording relief. W review both states’
anal yses.

To aid in our review of the anal yses used by different
states, we refer to specific sections of the Uniform Act under
the |l abels originally proposed by the uniformconmm ssion. As
pertinent to our discussion, section 1 of the Uniform Act
corresponds to section 13-51-105 of the CUDJL. Section 2 of the
Uni form Act matches section 13-51-106 of the CUDJL. The CUDJL
| abel s section 5 of the Uniform Act section 13-51-109, C R S.
(2005). Section 12 of the Uniform Act corresponds with section
13-51-102 of the CUDJIL.

In determning that the trial courts have the discretion to
i ssue declaratory relief in oral contract disputes, M ssour
consi dered section 2 alongside sections 1 and 5. Section 1, as
previ ously quoted, recogni zes that trial courts have the broad
“power to declare rights, status, and other legal relations.”
Section 5 explains that this broad power is not limted by
section 2:

The enuneration in sections 2 to 4 does not limt or

restrict the exercise of the general powers conferred
in section 1, in any proceedi ng where declaratory

12



relief is sought, in which a judgnent or decree w ||
termnate the controversy or renove an uncertainty.

(Enphasi s added.) The M ssouri Suprene Court expl ained that:
“Section 1 of the Uniform Act, which confers the general power
to declare ‘rights, status and other legal relation[s]’, and
section 5 which provides that the enuneration in sections 2, 3,
and 4 does not limt or restrict the exercise of the general
powers conferred in section 1 . . . .” Temm 191 S W2d at 632;

see In re Dahl's Estate, 248 P.2d 700, 702 (O. 1952)

(“[S]ections [2 to 4 do] not limt or restrict the exercise of

t he general powers conferred in [section 1], in any proceedi ngs
where declaratory relief is sought, in which a judgnment or
decree will termnate the controversy or renove an
uncertainty.”). Because the power of the courts to declare
rights, status and other legal relations is not limted by
section 2, this “would seemto nmake it clear that oral contracts
may be passed upon.” Temm 191 S.W2d at 632. Mssouri only
limts a court’s ability to pass upon an oral controversy by
requiring the existence of a justiciable controversy ripe for

decision. Keiser v. Wedner, 263 S.W2d 63, 66 (M. App. 1954).

Rel ying on section 5 s | anguage, Oregon, which uses simlar
reasoning to Mssouri, requires only that the proceeding

“termnate the controversy or renove uncertainty.” In re Dahl’s

Estate, 248 P.2d at 702.

13



The West Virginia Suprene Court took a rel ated approach in
Lorenze, 305 S.E. 2d at 328. The Lorenze Court first found
section 2 anbiguous. The court reasoned that the section
originally speaks of the court’s ability to declare rights under
a “witten contract” and then turns to “rights and duties
arising under a ‘contract,’ without enploying in this second
context the qualifier “witten.’” |d.

To resolve the anmbiguity created by the differing | anguage,
the West Virginia Suprenme Court turned to the purpose of the act
and the “substantial accord in the case |aw from ot her
jurisdictions . . . .” 1d. First, the Lorenze Court noted the
purpose of the act is renedial, i.e., “to settle and afford

relief fromuncertainty and insecurity with respect to rights,

status and other legal relations,” and the act mandates that the

| anguage contained therein be “liberally construed and
adm nistered.” 1d. This indicates that any anbiguity shoul d be
resolved in favor of granting declaratory relief. 1Id.; see |

re Dahl's Estate, 248 P.2d at 702 (all ow ng the adjudication of

title to property based on an oral contract in part because the
“ITaljct itself is declared to be renedial and nandates a |i beral
construction and adm nistration.”). Second, the Lorenze Court
turned to the substantial harnony anong ot her jurisdictions
allowing a declaration of rights in oral contract disputes,

i ncludi ng: Al abama, Al aska, Arkansas, California, Florida,

14



| ndi ana, |owa, Louisiana, Mchigan, M ssouri, Mntana, Chio, New
Yor k, South Dakota, Texas, and Uah. Lorenze, 305 S.E. 2d at

328. In light of these two considerations, the Lorenze Court
concl uded any person “whose rights, status or other |egal
relations are affected by an oral contract nmay obtain a

decl aration of those rights, status, or other |egal relations”
under section 2. |d.

A mnority of states either drastically limt when affected
persons can seek a declaration of rights arising under oral
contracts or prohibit themaltogether. Montana takes a limted
approach. Al though the Montana Suprene Court determ ned that
nothing in section 2 “shows any legislative intent to exclude
oral contracts” when “a judgnent or decree in a declaratory

judgnent action will term nate the controversy or renobve an

uncertainty,” Carpenter v. Free, 357 P.2d 882, 883 (Mnt. 1960),

trial courts only have the discretion to hear oral contract
di sputes when the existence and terns of an oral contract are

admtted by all of the parties. State ex rel. Indus. |Indem Co.

v. Dist. Court, 544 P.2d 438, 440 (Mont. 1975); WMahan v.

Har dl and, 410 P.2d 156, 159 (Mnt. 1966).

The Montana Suprene Court limted its hol di ng because the
state courts deny declaratory relief when the action requires a
determ nation of disputed facts: “ordinarily a court will refuse

a declaratory judgnent which can be nmade only after a judici al

15



i nvestigation of disputed facts . . . .” State ex rel. Indus.

| ndem Co., 544 P.2d at 440 (citing 26 C.J.S. Declaratory
Judgnents 8§ 16, p. 81). Determning the existence and terns of
an oral contract requires a trial court to nake a disfavored
judicial investigation of disputed facts. Accordingly, Mntana
prohi bits declaratory relief in such situations. 1d.; Mhan,
410 P.2d at 159.

We disagree with the reasoning of the Montana court.
Proceedi ngs under the CUDJL may include factual determ nations.
The CUDIL specifically provides: “Wen a proceeding under this
article involves the determ nation of an issue of fact, such an
issue may be tried and determned in the same manner as issues
of fact [sic] are tried and determned in other civil actions in
the court in which the proceeding is pending.” 8§ 13-51-113.

See O Herron v. State Farm Mut. Auto. Ins. Co., 156 Col 0. 164,

171, 397 P.2d 227, 230 (1964). Thus, factual issues may be
decided in declaratory actions pursuant to the nmechani sm
outlined by the CUDJL. The Montana Suprene Court’s reasoning is
i nappl i cabl e here because the CUDIL recognizes that factual
determ nations are appropriate in declaratory actions when the
trial court may otherw se issue relief.

Additionally, Petitioners read Superior Dairy, Inc. v.

Stark County M1k Producers’ Ass’'n, 100 N E.2d 695 (Ohi o App.

1950), to prohibit declaratory judgnents in all cases arising

16



under oral contracts. See 22A Am Jur. 2d Declaratory Judgnents

8§ 121 (2005) (also interpreting Superior Dairy, Inc. to prohibit

declaratory relief in oral contract disputes). |In that case,
the plaintiff sought a declaration of rights under an inplied
contract to deliver mlk after a dispute in which the plaintiff
acqui esced to the defendants’ demands that he stop di scounting
mlk to certain custoners. A division of the Onhio court of
appeal s declined to issue declaratory relief in the oral

contract dispute. Superior Dairy, Inc., 100 N E 2d at 698.

Petitioners suggest the refusal to grant declaratory relief in
that instance illustrates that Chio denies relief in al
controversies involving oral contract disputes.

We find Petitioners’ interpretation of Superior Dairy, Inc.

unper suasi ve. The opinion does not conclude that oral contract
di sputes are uniformy outside the purview of the act. Instead,
the court reasoned: “where the declaration will neither
termnate the controversy nor renbve an uncertainty, [section 2
is] alimtation on [section 5].” 1d. at 697. Thus, when a
declaration would term nate a controversy or renove an
uncertainty, section 2 does not necessarily act as a limtation
on the trial court’s discretion, and a trial court may hear oral

contract disputes. See Carpenter, 357 P.2d at 884 (interpreting

Superior Dairy, Inc. simlarly). Any other interpretation of

Superior Dairy, Inc. would be premature because the court

17



specifically found a declaratory judgnment would “[c]ertainly
not” termnate the controversy or renove uncertainty in that
case. 1d. at 698.

This interpretation is supported by GemCty Eng g Co. v.

CGCeorge M Caruana Assoc., Inc., No. 6087, 1979 W 208405, at *3-

4 (Chio App. April 26, 1979) (unpublished opinion). In Gem
Cty, adifferent division of the court of appeals held that
trial courts cannot refuse to issue declaratory relief in ora
contract disputes when relief would termnate a controversy or
remove an uncertainty.

There is substantial harnmony anong the states in affording

declaratory relief in oral contract disputes. See Lorenze, 305

S.E. 2d at 328. Cases that appear to support a contrary
conclusion are limted or unpersuasive to our inquiry. The Ohio
case cited by Petitioners does not necessarily prohibit
declaratory judgnents in oral contract disputes where relief
woul d term nate the controversy or elimnate an uncertainty.

Superior Dairy, Inc., 100 N. E. 2d 695; cf. GemCty Eng g Co.,

1979 WL at *3-4. Mntana' s refusal to permt declaratory relief
in certain oral contract disputes is not persuasive to us
because Montana deni es declaratory relief whenever the trial

judge nmust engage in a fact-intensive inquiry. State ex rel.

| ndus. Indem Co., 544 P.2d at 440. The need for a fact-

18



intensive inquiry does not prohibit declaratory relief in
Col orado. O Herron, 156 Colo. at 171, 397 P.2d at 230.
2. The Federal Approach

The CUDJL also directs us to harnonize our interpretation
of the act, as far as possible, wth the approach taken by the
federal judiciary. 8 13-51-104. The federal judiciary did not
enact the Uniform Act, however, so we nust first determne if
the federal court’s reasoning is applicable to our inquiry.

In determ ning whether to grant declaratory relief, the
federal courts weigh two questions originally proposed by

Pr of essor Borchard, the co-witer of the Uniform Act. State

FarmFire & Cas. Co. v. WMiwoon, 31 F.3d 979, 983 (10th G r

1994); see Wiite v. Nat’l Union Fire Ins. Co. of Pittsburgh,

Pa., 913 F.2d 165, 168 (4th Cr. 1990); Tenpco Elec. Heater

Corp. v. Orega Eng’g, Inc., 819 F.2d 746, 749 (7th Cr. 1987);

Guerra v. Sutton, 783 F.2d 1371, 1376 (9th Cr. 1986); G and

Trunk W R R Co. v. Consol. Rail Corp., 746 F.2d 323, 326 (6th

Cr. 1984); Metro. Prop. & Liab. Ins. Co. v. Kirkwod, 729 F.2d

61, 62 (1st G r. 1984); President v. Vance, 627 F.2d 353, 364

n.76 (D.C. Cr. 1980); Broadview Chem Corp. v. Loctite Corp.

417 F.2d 998, 1001 (2d Cir. 1969). Under this discretionary
test, a court must inquire into whether relief will clarify or

settle legal relations and term nate uncertainty:

19



WI1l a declaration of rights, under the circunstances,
serve to clarify or settle legal relations in issue?
WIIl it termnate or afford relief fromthe
uncertainty giving rise to the proceeding? If an
affirmati ve answer can be had to both questions, the
trial court should hear the case; if not, it should
decline to do so.

Vhoon, 31 F.3d at 983.
Colorado trial courts also utilize these discretionary
considerations in determ ning whether to i ssue declaratory

relief. See People ex rel. Inter-Church Tenperance Moyvenent of

Col 0. v. Baker, 133 Colo. 398, 404, 297 P.2d 273, 277 (1956).

Accordingly, the federal court’s allowance or refusal to grant
declaratory judgnents in oral contract disputes under the
di scretionary test aids our inquiry.

The federal courts have routinely used the test in
determ ning whether to grant declaratory relief in witten

contract disputes. See, e.g., Kunkel v. Continental Cas. Co.,

866 F.2d 1269, 1275 (10th G r. 1989). Yet, nothing in the
test’s considerations limts declaratory actions to witten
contracts or otherwi se restricts the subject matter. |In fact,
declaratory relief is granted in all kinds of contract disputes,
so long as the action neets the discretionary test. Thus, when
alitigant alleges that a declaration of rights in an oral
contract dispute will clarify legal relations and term nate
uncertainty, the federal courts have afforded decl aratory

relief. See, e.g., Transit Advertisers v. NY., NH & HR
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Co., 194 F.2d 907 (2d Cir. 1952); Walling v. Geen Head Bit &

Supply Co., 138 F.2d 453 (10th Cr. 1943).

The |l egislature intended that we interpret and construe the
CUDJL “as to effectuate its general purpose to make uniformthe
| aw of those states which enact it and to harnmonize . . . wth
federal |aws and regulations.” § 13-51-104. The substanti al
harnmony in affording declaratory relief over oral contract
controversies strongly indicates the CUDJL permts declaratory
judgnents in such situations.

C. Conclusions of Law

W agree with the reasoning of our sister states that
section 13-51-109, known as section 5 above, directly addresses
Petitioners’ argunment that section 13-51-106 limts declaratory
relief to witten contracts. Temm 191 S W2d at 632; Inre

Dahl's Estate, 248 P.2d at 702. That section states:

The enuneration in sections 13-51-106 to 13-51-108
does not Iimt or restrict the exercise of the general
powers conferred in section 13-51-105, in any
proceedi ng where declaratory relief is sought, in

whi ch a judgnent or decree will term nate the
controversy or renove an uncertainty.

§ 13-51-106 (enphasis added). Section 13-51-109 provides that
the broad power of the courts to “declare rights, status, and
other legal relations” as recognized in section 13-51-105, is

not limted by the |anguage of section 13-51-106 when a
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decl aratory judgnent would “term nate the controversy or renove
an uncertainty.” § 13-51-109.

Thus, whether the trial court has the ability to declare
t he exi stence of an oral contract and, if one exists, any rights
or obligations contained therein, is not dependent on a
resolution of the inherent anbiguity of section 13-51-106 read
inisolation. |Instead, it depends on whether the dispute neets
the requirenents contained in section 13-51-109. Under section
13-51-109, a trial court may resolve oral contract disputes when
a declaration of rights, status, and other legal relations wll
“termnate the controversy or renpbve an uncertainty.”

As noted by the West Virginia Suprene Court, the renedial
purpose of the CUDJL al so supports this interpretation. See
Lorenze, 305 S. E 2d at 328. Col orado enacted the CUDJL in 1923
for a renedial purpose: “to settle and to afford relief from
uncertainty and insecurity with respect to rights, status, and
other relations.” Ch. 98, 1923 Col o. Sess. Laws 268-71; see
§ 13-51-102, C. R S. (2005). The legislature intended the act to
“provide a ready and speedy renedy, in cases of actual
controversy, for determ ning issues and adjudicating the |egal
rights, duties, or status of the respective parties, before
controversies with regard thereto | ead to the repudi ati on of
obligations, the invasion of rights, and the conm ssions of

wongs.” Baker, 133 Colo. at 404, 297 P.2d at 277. Permtting
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declaratory relief in oral contract disputes furthers this
remedi al purpose by providing a quick and efficient nechanismto
elimnate potentially expensive and tine consum ng
controversies. Furthernore, the judicial declaration of rights
ari sing under an oral contract prevents unnecessary | oss and
l[itigation, while stabilizing contractual relations. Thus, the
pur poses of the CUDJL are furthered by permtting a trial court
to exercise its discretion in granting declaratory judgnents in
oral contract disputes.

As previously explained, our conclusion that trial courts
may i ssue declaratory judgnments in oral contract disputes when
relief would “term nate the controversy or renpve an
uncertainty” is supported by traditional principles of statutory
interpretation. The plain | anguage of the act as a whole
directs us to permt trial courts to “declare rights, status,
and other legal relations,” section 13-51-105, when a
declaration would term nate controversy or elimnate insecurity.
The |l egislature further directed that we |liberally construe the
act to further its renedial purpose of granting a ready and
speedy renedy to actual controversies. See Baker, 133 Colo. at
404, 297 P.2d at 277. Qur determnation is bolstered by the
simlar interpretation of the states and federal courts. See

§ 13-51-104.
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Qur precedent is also consistent wwth this reading of the

statute.® In Highland Sales Co. v. Robertson, 104 Colo. 222, 90

P.2d 2 (1938), the plaintiff sought a declaratory judgnent under
the CUDJL establishing he had an oral contract with the
defendants. |Id. at 226-27, 90 P.2d at 4-5. Upon review, this
court concluded that no oral contract was formed. |1d. at 228,
90 P.2d at 5. By review ng whether an oral contract existed,
this court inplicitly found that an action for declaratory
relief was an appropriate nmeans to resolve the parties’ rights
and obligations. Thus, our precedent supports today’s hol ding
that a declaratory judgnent action properly enconpasses the
determ nati on of whether an oral contract exists and the
parties’ rights contained therein.
L1l Application

In this case, Berenergy seeks to sell its stock but is

unable to do so, ostensibly due to the uncertainty surrounding

its legal relationships with the Beren Sons’ Corporations. To

3 The Beren Sons’ Corporations allege that our precedent requires
us to find that oral contract disputes are beyond the discretion
of the trial courts because we have previously stated: “The
primary purpose of the declaratory judgnent procedure is to
provi de a speedy, inexpensive, and readily accessible neans of
determ ning actual controversies which depend on the validity or
interpretation of sone witten instrunent or law.” Toncray v.
Dol an, 197 Colo. 382, 384, 593 P.2d 956, 957 (1979) (enphasis
added). Qur statenment, however, did not provide an excl usive
list of instances where declaratory relief is appropriate. See,
e.g., 8 13-51-108(1)(b), CRS. (2005) (permtting declaratory
judgments to direct executors, admnistrators, and trustees to
conplete or refrain fromconpleting any particular act).
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alleviate this anbiguity, Berenergy is |ooking for a declaration
of whether an enforceable oral contract exists with the Beren
Sons’ Corporations. |[If a contract exists, Berenergy is further
seeki ng a pronouncenent of its rights and obligations under it,
including its ability to cancel the contract.

The trial court has discretion in determ ning whether to

afford declaratory relief. Troelstrup v. Dist. Court, 712 P.2d

1010, 1012 (Colo. 1986). The trial court should exercise that
discretion in oral contract disputes where a declaration of
rights, status, or legal relations would “term nate the
controversy or renove an uncertainty.” 8§ 13-51-109; see

88 13-51-105, 13-51-110. Declaratory relief is not limted to
cases where the existence of an oral contract and the terns
contained therein are admtted by all of the parties. |Instead,
a court may nmake the factual determnation as to whether a
contract exists and, if so, the terns contained therein. See

8§ 13-51-113; Anerican Famly Miut. Ins. Co. v. Bowser, 779 P.2d

1376, 1379 (Colo. App. 1989) (courts may make factual

determ nations in declaratory judgnent actions). A favorable
exercise of that discretion is warranted when (1) “the judgnent
Wl serve a useful purpose in clarifying and settling the | egal
relations in issue” and (2) “when it will termnate and afford
relief fromthe uncertainty, insecurity, and controversy giving

rise to the proceeding.” Baker, 133 Colo. at 404, 297 P.2d at
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277. 1f neither “result can be acconplished, the court should
decline to render the declaration prayed [for].” I|d.

Here, Berenergy seeks to termnate the controversy between
Berenergy and the Beren Sons’ Corporations by clarifying whether
a contractual relationship exists between the parties and
defining the terns of such a relationship. The trial court
abused its discretion in failing to review Berenergy’s

decl aratory judgnent action. See Troelstrup, 712 P.2d at 1012.

Declaratory relief will serve the useful purpose of clarifying
the parties rights, status, or legal relations, by establishing
whet her a contractual relationship exists. It wll termnate
the controversy and renove the uncertainty between the parties
by defining the terns of any such relationship, including

est abl i shing whet her Berenergy is obligated to continue charging
$150. 00 per well per nonth in overhead. Arned with this

decl aration, Berenergy can determne the fair nmarket val ue of
the corporation and attenpt to sell the corporation according to
the mandate issued by the probate court. Simlarly, the Beren
Sons can decide whether to retain their interests in the Beren
Sons’ Corporations or sell their interests. Accordingly, the
trial court abused its discretion in failing to render

declaratory relief in this situation
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| V. Concl usi on
W remand to the trial court for its consideration of

Berenergy’s notion for declaratory judgnent.
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JUSTI CE EI D, specially concurring.

The majority first finds that section 106 is anbi guous
as to whether it limts declaratory relief to witten
contracts, and then it enploys a host of interpretive aids
in order to resolve that anbiguity. For exanple, it
traverses the caselaw of other jurisdictions with an eye
toward harnonizing our law with theirs. Mj. op. at 10.
Because | think this is a plain | anguage case, | woul d not
find it necessary to resort to such secondary interpretive
ai ds.

| would start nmy analysis not wth section 106, as the
maj ority does, but rather with section 13-51-109, which
states that the enuneration in section 106 is not a
limtation on a court’s authority to issue declaratory
relief that “wll term nate the controversy or renove an
uncertainty.” 8 13-51-109, C R S. (2005). Section 13-51-
109 negates the statutory construction naxi m expressio

uni us est exclusio alterius—the expression of one thing

inplies the exclusion of the other. See, e.g., Beeghly v.

Mack, 20 P.3d 610, 613 (2001) (enploying the maxim; Tayl or

v. Canterbury, 92 P.3d 961, 969 (Col 0. 2004) (Coats, J.,

di ssenting) (sane). Section 109 thus nmakes cl ear that
section 13-51-106 is an illustrative, not an excl usive,

enuneration of instances in which courts may issue



declaratory relief that “wll termnate the controversy or
remove an uncertainty.” In so doing, it directly refutes
petitioners’ argunment, as phrased by the majority, that
“the express inclusion of ‘witten contracts’ [in section
106] inmplies the exclusion of oral contracts.” M. op. at
9. As the majority eventually concludes, any anbiguity in
section 106 is sonewhat beside the point because the
section is not alimtation on the court’s authority in any
event. |d. at 22.

We shoul d not rest our decisions on anbiguity where
pl ai n | anguage resolves the case. Here, of course, the
result is the sane under either approach, but in other
cases the difference could be outconme-determ native. Even
in this case, the analysis differs in an inportant way.
After finding an “inherent anmbiguity” in section 106, the
majority turns to 8 13-51-104, C R S. (2005), which
instructs that the Col orado Uniform Decl aratory Judgnents
Law be construed to nmake uniformthe |laws of the states
and, to the extent possible, in harnony with federal |aw
After surveying the casel aw of other jurisdictions, nmgj.
op. at 10-21, the court sides with the “mgjority
reasoning.” |d. at 11. Under ny analysis, by contrast, |
find the caselaw fromother jurisdictions instructive not

because there are nore cases on one side of the “witten



contract” question than the other, but because other courts
have | ooked to their jurisdiction’s counterpart to section
109 and cone to the sane concl usion about its plain

meani ng. See, e.g., Temmv. Tenm 191 S.W2d 629, 632-33

(Mb. 1945); In re Dahl’s Estate, 248 P.2d 700, 702 (Or.

1952). Declaratory judgnents are permtted in cases such
as this one not because other jurisdictions permt them
but because the | anguage of the statute dictates that

result.



