Opi ni ons of the Col orado Suprene Court are
avai lable to the public and can be accessed
t hrough the Court’s honepage at

http://ww. courts. state.co.us/supct/supctcase
annct si ndex. ht m Qpi ni ons are al so posted on

t he Col orado Bar Associ ati on honepage at

WwWw. cobar . or g.

ADVANCE SHEET HEADNOTE
June 13, 2005

No. 04SC53 - People v. Sinmonds — Crimnal Law, Deferred
Sent enci ng.
The Peopl e sought review of the court of appeals judgnent

in People v. Sinonds, 91 P.3d 405 (Colo. App. 2003), vacating

t he defendant’s conviction for sexual assault on a child and
ordering the prosecution dism ssed.

The district court had accepted the defendant’s guilty plea
pursuant to a deferred sentencing agreenent. Following a tinely
all egation of breach and application for entry of judgnent and
sentence, the district court accepted a second agreenent by the
parties, calling for withdrawal of the People’s application and
extension of the original four-year deferred sentencing
agreenent for an additional four years. Shortly after
expiration of the period statutorily permtted for chall enging
t he defendant’ s conpliance with the original agreenent, however,
t he def endant noved for wi thdrawal of his plea and di sm ssal of
the charges with prejudice, arguing that a further continuance

of the case was not authorized by statute.
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The district court agreed that the deferred sentence had
expired by operation of |aw, however, it permtted the district
attorney to proceed on her previously filed application and
found a breach, entered judgnent, and inposed sentence. The
court of appeals vacated the conviction and ordered the charges
di smssed with prejudice, holding that the district court was
W thout jurisdiction to permt re-filing of the application.

The suprenme court reversed the court of appeals. Because
the application was filed within the tine permtted by statute
and was only conditionally w thdrawn, the suprene court held
that the district court did not abuse its discretion in treating
the original application, under the circunstances of this case,
as never having been abandoned, and it therefore did not exceed

its jurisdiction in entering judgnent and sentence.
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The Peopl e sought review of the court of appeals judgnent

in People v. Sinonds, 91 P.3d 405 (Col o. App. 2003), vacating

t he defendant’s conviction for sexual assault on a child and
ordering the prosecution di sm ssed.

The district court had accepted the defendant’s guilty plea
pursuant to a deferred sentencing agreenent. Following a tinely
al l egation of breach and application for entry of judgnent and
sentence, the district court accepted a second agreenent by the
parties, calling for withdrawal of the People s application and
extension of the original four-year deferred sentencing
agreenent for an additional four years. Shortly after
expiration of the period statutorily permtted for chall engi ng
t he defendant’ s conpliance with the original agreenent, however,
t he defendant noved for wi thdrawal of his plea and di sm ssal of
the charges with prejudice, arguing that a further continuance
of the case was not authorized by statute. The district court
agreed that the deferred sentence had expired by operation of
| aw; however, it permtted the district attorney to proceed on
her previously filed application and found a breach, entered
j udgnent, and i nposed sentence.

The court of appeals vacated the conviction and ordered the
charges dism ssed with prejudice, holding that the district
court was without jurisdiction to permt re-filing of the

application. Because the application was filed wthin the tine



permtted by statute and was only conditionally w thdrawn, we

hold that the district court did not abuse its discretion in

treating the original application, under the circunstances of

this case, as never having been abandoned, and it therefore did

not exceed its jurisdiction in entering judgnent and sentence.
l.

The defendant, Ronald D. Sinonds, was charged with one
count of sexual assault on a child by one in a position of
trust. On June 30, 1997, he entered a plea of guilty as part of
an agreenment, pursuant to statute,! to continue the case for the
pur pose of entering judgnment and sentence. The defendant and
the district attorney entered into a witten stipul ation,
obligating the defendant to adhere to various conditions for a
period of four years, ending June 30, 2001. On Novenber 22,
2000, followi ng the defendant’s premature di scharge froma sex
of fender program the district attorney filed an application to
enter judgnent and inpose sentence, asserting the breach of a
condition of the stipulation.

Prior to resolution of the People’s application, however,
the parties reached a second agreenent. On January 11, 2001,
during the norning docket, the deputy district attorney in court

i ndi cated hi s understandi ng that the defendant had been

1§ 16-7-403, 6 CR'S. (2002) (currently § 18-1.3-102, C R S.
(2004)) .



conditionally accepted into another programand if that were the
case, the People would “w thdraw their application in exchange
for himbeginning the deferred sentence for four years all over
again, starting [that day].” After confirmng the conditions of
the agreement with the defendant, the court entered an order

rel easi ng the defendant’s bond and characterizing the agreenent
as calling for the withdrawal of the application and the
extension of the deferred sentence for four years, subject to
the terns and conditions of the original agreenent, along with
certain new of fense specific conditions.

I n August 2001, about 60 days after expiration of the
original four-year deferral period, the defendant noved “to
termnate the deferred sentence and dism ss the case,” asserting
that the court |acked jurisdiction to extend his deferred
sentencing agreenent. The district court denied the notion but
agreed that it lacked jurisdiction to continue the case |onger
than four years fromthe entry of the defendant’s plea.
Neverthel ess, the district court found that w thdrawal of the
Peopl e’ s application for entry of judgnment was conditioned upon
conti nuance of the case and extension of the deferred sentencing
agreenent. Because the court |acked jurisdiction to continue
the case beyond the original four-year period, that condition
was illegal and was never fulfilled, and therefore the court

held that the district attorney was “free to, in effect,



withdraw its withdrawal .” Because the application had been
filed well within the statutorily authorized time period, the
district court permtted the district attorney to proceed with
her application. Utimately, it found that she proved her

al l egation that the defendant had breached the original deferred
sentencing agreenent. It entered judgnent on the plea and
sentenced the defendant to probation for six years.

On direct appeal by the defendant, the court of appeals
vacated the conviction, holding that the district court |acked
the jurisdiction to reinstate the People’s original application
after the statutory period for filing had passed, and therefore
it was without jurisdiction to enter judgnment and inpose
sent ence upon the defendant.

The People petitioned for a wit of certiorari.

.

Wth the witten consent of the defendant, his counsel, and
the district attorney, the court accepting a felony guilty plea
is statutorily enpowered to continue the case for a period not
to exceed four years, wthout entering judgnent and inposing
sentence. 8§ 18-1.3-102(1), C R S. (2004). Upon full conpliance
by the defendant with the conditions to which he stipulated in
such a deferred sentencing agreenent, his guilty plea nust be
wi t hdrawn and the charges dismssed with prejudice. 8§ 18-1. 3-

102(2). Upon breach of any condition by the defendant, however,



the court nust enter judgnent on the plea and i npose sentence.
Id. A breach may be determi ned only by the court, upon
application by the district attorney or a probation officer
within the termof the deferred judgnent or within thirty days
thereafter. 1d.

Even upon a tinely application, the court may not find a
breach without a hearing at which the defendant is entitled to
proof of the allegations by a preponderance of the evidence and
to the other procedural safeguards required for revocation of
probation. 1d. The defendant is also entitled to a m ni num of
five days notice of such a hearing, and at | east where he is not

in custody, the statute prescribes no specific tine period

within which that hearing nust take place. 1d.; cf. People v.

Schoonover, 654 P.2d 1340 (Col o. App. 1982) (holding that
procedural safeguards of 8§ 16-11-206, C R S. 1973 (1978 Repl.
Vol . 8), included the 15-day hearing requirenent for defendants
in custody). Wile the statute expressly permts extension of
the period of deferral only for the paynent of restitution, it
neverthel ess clearly does not contenplate that the district
court lose jurisdiction to find a breach upon expiration of the
termof deferral itself.

The statute specifically requires only that an application
be filed within a specific tine. See § 18-1.3-102(2). In a

related context, we have held that simlar | anguage nust be



construed to nean precisely what it says and cannot reasonably
be construed to require a resolution of the notion within that

period. See People v. Fuqua, 764 P.2d 56, 58 (Col 0. 1988)

(hol ding that a court does not |ose jurisdiction over a tinely
filed Cim P. 35(c) notion for reduction of sentence until the
nmotion i s deened abandoned, even if the 120-day filing period
has | apsed). Wile a failure to rule cannot be interm nable

w t hout the notion or application being deenmed abandoned, it
seens clear, in the context of the deferred sentencing statute,
that upon a tinmely application for entry of judgnent and

i nposition of sentence, a guilty plea cannot be w thdrawn and
the charges dism ssed until the court determ nes that no breach
has occurred or until the application is deenmed abandoned. Cf

id.; Manula v. People, 847 P.2d 1135, 1137 (Colo. 1993) (notion

wi |l be deened abandoned if there is unreasonable delay in
ruling onit).

There can be little doubt that an unconditional w thdrawal
by a noving party would anobunt to the abandonnent of his notion.
The sane cannot be said, however, of an agreenent to w thdraw
that is expressly conditioned upon continuance of the case by
the court for an additional four years. The district court
found, with clear record support, that the People’'s offer to
wi t hdraw their application was conditioned upon, anong ot her

t hi ngs, the defendant’s agreenent to an extension of his



deferred sentence. As the record al so nmakes clear, the People’s
offer to wthdraw their application was expressly conditioned
upon the begi nning of a new four-year period of deferral.

By successfully challenging the court’s authority to extend
the period of deferral, the defendant simultaneously
denonstrated that the statute denied it the authority to enter
the very order upon which w thdrawal of the application was
condi ti oned, and the agreenent therefore failed fromthe start.
Al t hough the district court couched its ruling on the
defendant’s Motion to Dismss in terns of allow ng the
prosecution to “in effect, wwthdrawits withdrawal ,” and to
“reinstate[]” its application “with its original filing date,”
reinstatenent (in the sense of re-filing) was actually
unnecessary because the People’'s offer to w thdraw was
condi ti oned upon a continuance beyond four years, which the
court was unable to grant. The application was therefore not
abandoned by the People’ s conditional offer of wthdrawal.

Al t hough the People’ s application for entry of judgnent was
never unconditionally w thdrawn, we have previously held that
under certain circunstances a notion may neverthel ess be deened
abandoned if it is not resolved within a reasonable tine and the
nmovi ng party has not made reasonable efforts to obtain an
expedi tious ruling. Fuqua, 764 P.2d at 61. Wether or not the

14-nmonth delay in resolving the application in this case could



be consi dered unreasonabl e under sone circunstances, the failure
of the People to actively pursue the application was not
unr easonabl e where they acted in good faith reliance on a court
order ostensibly making the application no | onger necessary, and
where the opposing party joined in the agreenent for conditional
w thdrawal . The purpose of the four-year limtation on
deferrals and the statutory mandate for courts to enter judgnent
and i npose sentence upon a breach of a deferred sentencing
agreenent would in no way be furthered by permtting defendants
to avoid the determ nation of a breach, by nerely stipulating to
unenf orceabl e extensions, for their benefit, until the time for
asserting a breach had passed.

[T,

Because the tinely application of the district attorney for
entry of judgnent and inposition of sentence was only w thdrawn
on condition that the court continue the case for an additional
four-year period, which it |lacked the authority to do, the
application was never abandoned; and the district court did not
exceed its jurisdiction in granting the application, entering
j udgnent agai nst the defendant for sexual assault on a child by
one in a position of trust, and sentencing himto a six-year
term of probation. The judgnment of the court of appeals is

t herefore reversed.



JUSTI CE MARTI NEZ, dissenti ng.
l.

The majority holds that when the prosecution conditionally
w thdraws a petition to revoke a deferred judgnent agreenent in
exchange for extending the deferred judgnent beyond the maxi mum
four-year period established by section 18-1.3-102(1), C R S
(2004), and the condition upon which the w thdrawal was nmade
fails, the proper resolution is to reinstate the petition to
revoke and proceed to determne if the defendant breached the
terms of the original deferred judgnent agreenent. The mgjority
does so without regard for when the court reinstates the
w t hdrawn petition and without providing a renedy for the trial
court’s inproper exercise of authority when it extended the
deferred judgnent beyond the maxi num four-year period. As such,
the majority, in effect, tacitly endorses the use of conditional
deferred judgnent agreenents that exceed the statutory four-year
l[imt established by the General Assenbly in section 18-1. 3-
102(1). Because the majority’s resolution contravenes section
18-1.3-102(1) by expanding the authority of the trial court to
permt deferred judgnment agreenents that circunvent the maxi mum

four-year period, | respectfully dissent.

10



.
Crimnal sentencing is traditionally a judicial function;
however, it is not an unlimted power or wwthin the sole

provi nce of the judiciary. People v. Pate, 878 P.2d 685, 694

(Colo. 1994). Instead, the General Assenbly has the inherent
power to prescribe punishnent for crines and to limt the
court's sentencing authority. See id. (sentences inposed by the
judiciary nust fall within the “limts determ ned by the General
Assenbly”). Relevant in this case is the authority conferred on
the judiciary by the General Assenbly under Col orado’s deferred
j udgnent stat ute.

Col orado’ s deferred judgnent statute provides courts
limted authority to continue cases and to defer judgnent and
sent enci ng:

In any case in which the defendant has entered a plea

of guilty, the court accepting the plea has the power

to continue the case for a period not to exceed
four years fromthe date of entry of a plea to a

felony . . . for the purpose of entering judgnent and
sentence upon such plea of guilty.

§ 18-1.3-102(1) (enphasis added). Courts are further authorized
by the statute to “place the defendant under the supervision of
the probation departnent” during the period of defernment, id.,
under stipulations and conditions “simlar in all respects to

conditions permtted as part of probation.” 8§ 18-1.3-102(2).

Section 18-1.3-102(1) only provides for one circunstance where

11



the court has the authority to extend the period of defernent
beyond four years:

[In felony cases, the four-year period] may be

extended for an additional tinme up to one hundred

eighty days if the failure to pay restitution is the

sol e condition of supervision which has not been

fulfilled, because of inability to pay, and the

def endant has shown a future ability to pay.

Section 18-1.3-102(2) sets forth the procedure for entering
into a deferred judgnent agreenent as well as the nmechani smfor
revoki ng the agreenent when a defendant violates the conditions
of agreenent during the period of deferral. This section does
not provide any additional nmeans for extending a deferred
j udgnent beyond the four-year period after a defendant enters a
guilty plea.

Thus, the one thing that is clear fromthe plain | anguage
of the Colorado’'s deferred judgnent statute is that trial courts
only have the authority to continue a case as part of a deferred
j udgnent agreenent for a maxi num of four years. Only where the
case involves the defendant’s failure to pay the agreed-upon
restitution does a court have the authority to extend the period
of defernent beyond four years.

Accordingly, it is clear in this case that the trial court
exceeded its authority when it continued the case beyond the

four-year period that began on the date Sinonds entered his

guilty plea. Sinonds entered his guilty plea as part of the

12



original deferred judgnent agreenent on June 30, 1997, and,
therefore, the maxi mum four-year period of defernment expired on
June 30, 2001. The trial court, however, accepted a second
deferred judgnent agreenent and continued the case for a new
four-year period set to expire in January 2005. As such, the
trial court extended the deferred judgnent agreenent nore than
three years beyond the tinme period authorized by the General
Assenbly in section 18-1.3-102.

On appeal before this court, the parties do not dispute
that the second deferred judgnent agreenent that continued the
case beyond the four-year period was an illegal agreenent. In
fact, the contested issue in this case—the issue for which we
granted certiorari—ontenpl ates the proper renedy for the trial
court’s inproper exercise of authority.? The majority,
neverthel ess, neither resolves this issue nor provides a renedy
for this inproper exercise of authority, but instead appears to

enforce the illegal agreenent on its terns.

The majority begins its analysis by focusing on the
deadl i ne set by section 18-1.3-102(2) for filing a petition to

revoke a deferred judgnent agreenment. Maj. op. at 5-7. The

2 W granted the prosecution’s petition for wit of certiorari on
the followi ng issue: “VWiether the renmedy for an agreenent that
calls for an illegal deferred judgnent and sentence shoul d be
the same as the renmedy for a plea agreenent that calls for an
illegal sentence (i.e., the parties are released fromthe
agreenent and returned to their status quo ante).”

13



majority agrees with the trial court that the prosecution tinely
filed its petition to revoke the deferred judgnment and concl udes
that the prosecution “conditionally” withdrew the petition in
exchange for Sinonds begi nning a new four-year period of
deferral. 1d. at 7-8. Because the withdrawal of the petition
was conditioned upon a new four-year period of probation which
was prohibited by statute, the magjority finds the petition was
never actually withdrawmn. |d. at 8. As a result, the majority
hol ds that because the petition to revoke was filed before the
original four-year period ended, the trial court could proceed
on the petition well beyond the original four-year period and
determne if Sinonds breached the original deferred judgnment
agreenment. 1d. at 9.

By focusing on the filing deadline and | ooking to the terns
of (what the majority characterizes as) the conditional deferred
j udgnent agreenent, the mpjority has, in effect, tacitly
approved the future use of conditional deferred judgnent
agreenents that extend the period of defernent beyond the four-
year maxi mum established by section 18-1.3-102(1). That is, the
maj ority does not provide a renedy for the trial court’s
i nproper exercise of authority when it permtted an illegal
deferred judgnent agreenent, but instead establishes that any

prosecutor, defendant, or court may enter into agreenents that

extend beyond t he maxi num four-year period.

14



| f a defendant enters into a conditional deferred judgnment
agreenent that extends beyond four years and | ater objects to
the extension or is accused of breaching the ternms of the
agreenent, the majority-endorsed resolution is to enforce the
terms of the conditional agreenent by sinply reinstating the
“conditionally-wi thdrawn” petition to revoke and proceed
accordingly. At the sane tine, nothing in the mgjority
resol uti on condemms or calls into question the trial court’s
exercise of authority to accept a deferred judgnent agreenent
t hat exceeds the nmaxi mum four-year period where no party objects
to the extension and a defendant successfully conpletes the
terms of the deferred judgnent extension. |In doing so, the
maj ority opens the door for courts to extend conditionally
deferred judgnents well beyond the four-year maxi mnum provi ded
that the petition to revoke the deferred judgnment was filed
during the original four-year period.

[T,

Under the facts of this case as franmed by the mgjority, the
repercussions of enforcing the “conditional” deferred judgnent
agreenent becone sonewhat obscured. The majority characterizes
t he agreenent as conditional whereby the prosecution agreed to
withdraw its petition to revoke upon condition that Sinonds
begin a new four-year period of deferral. Because the defendant

| ater “denonstrated that the statute denied it the authority” to

15



enter into a new agreenent, the condition upon which the
w t hdrawal of the petition was based “failed fromthe start.”
Maj. op. at 8. The mpjority’ s analysis of the second deferred
j udgnent agreenent appears to agree that section 18-1.3-102
prohi bits deferred judgnent agreenments that extend beyond four
years, but, as discussed above, the ngjority goes on to enforce
the terns of the agreenent anyway.

| find it nore instructive to paint the second agreenent
and its conditions in a light that nore readily reflects the
intent of extending the defernent. |In doing so, the effect of
the majority’ s hol ding beconmes clear. For exanple, as in this
case, where a prosecutor has filed a petition to revoke all eging
that a defendant breached the terns of a deferred judgnment
agreenent, a prosecutor mght offer a defendant a new agreenent
for a period of tinme that exceeds the four-year maxi num by three
years. The prosecutor mght agree to wwthdraw its petition to

revoke on condition that the defendant conplies with the terns

of the new agreenent and participates in a sex offender
treatnent program As the majority holds today, if the
defendant fails to continue in the sex offender treatnent
program-the condition upon which the extension was granted—
courts are permtted to give effect to the second deferred

j udgnent agreenent despite its clear extension beyond the

statutorily mandated maxi num four-year period. |In giving effect

16



to agreenent, the court nust find that the condition upon which
the prosecution withdrew its petition to revoke failed and the
prosecution is entitled to proceed on the petition as though a
second agreenent never occurred. This, of course, wholly
conflicts with the maxi num four-year period set forth in section
18- 1. 3-102.

I V.

Because the majority fails to enforce the nmandate i nposed
by Col orado’s deferred judgnent statute—the maxi mum four-year
period—and tacitly endorses future violations of this nmandate,
respectfully dissent.

| am authorized to state that JUSTICE BENDER joins in this

di ssent.
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