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In these cases of identically-situated spouses who were co-
def endants, the suprene court resolves a split of authority
bet ween two divisions of the court of appeals to determ ne
whether a trial court is obligated to undertake an inquiry into

a defendant’s financial situation sua sponte. Prior to trial,

the court gave the couple an Arguell o advi senent about the
constitutional right to counsel, during which both defendants
assured the court they were not entitled to court-appointed
counsel. After appearing several tinmes w thout representation,
the court found the couple had waived their rights to counsel.
They proceeded to trial pro se and were convicted on all counts.
The court of appeals reversed the wife’'s convictions, finding
her Sixth Amendnment right to assistance of counsel was viol ated.
However, a separate panel of the court of appeals affirned the

husband’ s convi cti ons.
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The suprenme court affirns People v. Paul Alengi, 114 P.3d

11 (Col 0. App. 2004), and reverses People v. Nancy Al oha Al engi,

114 P.3d 883 (Colo. App. 2004). It finds the Arguello

advi sement given to the couple was sufficient, and it concl udes
the trial court had no duty to inquire into the couple’s
financial situation in the absence of an affirmative statenent

by the defendants that they could not afford counsel.
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| nt roducti on

We granted certiorari to resolve a split of authority
bet ween two divisions of the court of appeals, which adopted
different anal yses and reached opposite results in identical
appeal s. Nancy and Paul Alengi, a married couple, were tried
and convicted in a joint trial of the sane offenses. Prior to
trial, the Alengis’ privately-retained attorneys were allowed to
w thdraw fromrepresentation. Thereafter, the Al engis
repeatedly advised the court they were in the process of
converting their assets to cash in order to retain repl acenent
counsel. The court gave the couple an Arguell o advi senent,
during which the Alengis assured the court they understood that
they had the right to counsel, they were not entitled to court-
appoi nted counsel, and they would waive their rights to counsel
shoul d they continue to delay. After several continuances, the
court found the Alengis had waived their right to
representation. They proceeded to trial pro se and were
convicted on all counts.

The Al engis separately appealed their convictions, and both
asserted their Sixth Arendnent right to counsel was viol ated
because the trial court failed to make a detailed inquiry of
their financial affairs before concluding they inpliedly waived

that right. |In People v. Nancy Al oha Al engi, 114 P.3d 883

(Col 0. App. 2004), the court of appeals reversed Nancy Al engi’s



conviction on the basis that the trial court should have
inquired into her financial circunstances before ruling she had

wai ved her right to counsel. 1In People v. Paul Alengi, 114 P.3d

11 (Col 0. App. 2004), however, a separate court of appeals’
panel rejected the sanme argunent and affirnmed Paul Alengi’s
conviction.! W granted certiorari in both cases.

Upon review, we find the advisenent given to the Alengis
was sufficient. The trial court had no duty to inquire into the
Al engis’ financial situation in the absence of an affirmative
statenent by the Alengis that they could not afford counsel or a
request by them for court-appointed counsel. Accordingly, we
conclude the Alengis’ Sixth Arendnent assistance of counsel

rights were not violated. W uphold the judgnment of the court

1 We granted certiorari to consider the follow ng issues:

1. Whet her the Sixth Amendnent right to counsel requires the
trial court to make a detailed inquiry of a defendant’s
financial affairs before a waiver of the right to counsel
is valid. [granted in relation to both People v. Nancy
Al oha Al engi and People v. Paul Al engi]

2. Whet her the court of appeals can reject defendant’s
adm ssion that she was not indigent during an Arguello
inquiry in determ ning whether her waiver of the right to
counsel is valid. [granted in relation to People v. Nancy
Al oha Al engi |

3. Whether the court of appeals denied M. Alengi his
constitutional right to equal protection when it affirned
his convictions and reversed Ms. Alengi’s convictions even
t hough M. and Ms. Alengi were identically situated on
appeal. [granted in relation to People v. Paul Al engi]




of appeals in People v. Paul Al engi and reverse the court of

appeal s’ judgnment in People v. Nancy Al oha Al engi.?

| . Facts and Procedural History

Nancy and Paul Alengi were arrested at their hone in early
2000 after police executed a no-knock search warrant. The
search yi el ded chem cal s and equi pnent used to manufacture
met hanphet am ne, various drug paraphernalia that tested positive
for methanphetam ne, and several guns. |In April 2000, the
Al engis were both charged with possession of a Schedul e |
control | ed substance,® manufacturing a Schedule Il controlled
subst ance, * and a speci al of fender charge for the possession of a
deadl y weapon in the commi ssion of the drug felonies.® Their
cases were handled jointly in all aspects, but each defendant
originally retai ned separate counsel, who filed several pretrial
notions and attended pretrial hearings.

The followi ng year, the Alengis’ respective attorneys
attenpted to withdraw on three separate occasions, citing their
clients’ lack of cooperation, non-paynent, and efforts to
manuf acture grievances. During the third such request, on
Cct ober 16, 2001, the court granted the notions after the

Alengis failed to respond or appear. At that tine, counsel for

21In light of our holding, we do not address the equal protection
I ssue.

3§ 18-18-405(2)(a)(l), C. R 'S. (2000).

4§ 18-18-405(1)(a), C.R S. (2000).

® § 18-18-407(1)(f), C R S. (2000).



bot h def endants noted they had provided the Al engis indigency
forms to obtain an investigator at state expense, but the
Al engi s never conpleted those forns.

At their next court appearance on Novenber 2, 2001, the
Al engi s appeared acconpani ed by Joseph Saint-Veltri, an attorney
who had been approached by the Alengis to represent M. Al engi
but who had not yet been retained. M. Alengi stated she had
al so been in contact with a M. Wllrab to represent her, whom
she prom sed she could and would retain. The court warned the
Al engis they could not delay the trial schedule by failing to
appear with counsel. It cautioned themthat such behavi or woul d
wai ve their right to representation and would force themto nove
forward at the notions hearing pro se. The Alengis indicated
t hey under st ood.

On Novenber 16, 2001, the schedul ed date for the notions
hearing, the Alengis arrived without counsel. They told the
court that although they had spoken with M. Saint-Veltri, he
refused to represent themuntil they were able to pay his
retainer, which required themto convert sone of their assets
into cash. M. Alengi assured the court they had the noney to
retain M. Saint-Veltri but they had not been able to conme up
with it as of that norning. However, the Alengis said they
“absolutely” were able to secure their own attorneys, and, when

the court inquired as to how nuch time the Alengis would need to



liquidate their assets, they responded, “wthin two weeks.” The
court then issued the Al engis an advi senent under People v.
Arguello, 772 P.2d 87 (Colo. 1989):
COURT: Do each of you understand that you have the
right to be represented by counsel throughout these
proceedi ngs and that is individual counsel for both
of you?
MRS. ALENG : Yes, sir.
MR. ALENG : Yes, sir.
COURT: Do you understand that if you cannot afford
an attorney one will be provided for you free of
charge? By not affording an attorney you qualify
for appoi ntnment of public defender or alternate
counsel, do you understand that?
MRS. ALENG : Yes, sir.
MR. ALENG : Yes, sir.
COURT: Do you understand that I will appoint counsel
if you want an attorney to represent you, do you
under stand that?
MRS. ALENG : Yes, sir.
MR. ALENG : Yes, sir.
To confirmthe Alengis did, in fact, understand
their rights and were knowi ngly declining the court’s
of fer to appoint counsel, the court again questioned the
Al engi s:
COURT: Are you requesting the Court appoint counsel
for you? Are you saying that you are indigent and

entitled to court appointed counsel ?

MRS. ALENG : No, sir.



COURT: Do you both agree you are not entitled to
court appoi nted counsel ?

MRS. ALENG : That's correct.

MR. ALENG : (Defendant nods head.)

Following this colloquy, the court warned the Alengis three
tinmes that if they failed to appear with attorneys, the court
woul d deem such an appearance a waiver of their right to
counsel : “If after understanding all these rights you do not
obtain counsel, you will go forward and I will deemthat a
wai ver of all these rights and | will deemthat an el ection on
your part to go forward without counsel if you do not retain
counsel ; is that very, very clear?” Both defendants replied
that they understood, and the court ordered themto return in
ten days wth counsel to set a schedule for the notions hearing.

On Novenber 26, the Al engis once again appeared w thout
counsel and indicated they would need a week to ten days nore to
liquidate their assets. The prosecution protested against the
Al engis’ delay tactics, but the court allowed them additi onal
time to secure representation. However, the court tw ce
adnoni shed the Alengis that they were required to retain
attorneys within that next week or they would be deened to have
wai ved their right to counsel. The Alengis replied that they

under st ood.



On Decenber 3, the Alengis again appeared w thout counsel
but unequivocally stated that both M. Saint-Veltri and M.
Wl |l rab woul d be entering appearances before Decenber 14. The
court requested the Alengis return with their counsel two days
hence to set the date for the notions hearing.

However, on Decenber 5, the district attorney reported that
both M. Saint-Veltri and M. Wl Irab, when contacted, had
adamant |y denied they represented the Alengis. The court
expressed dismay that the Alengis had failed to retain
representation after four weeks of continuances, but the Al engis
insisted that paynent for assets they were selling was nerely
stalled due to external factors outside of their control. The
court set a date for the notions hearing based on the schedul e
of M. Wllrab and requested the Alengis alert both M. Wllrab
and M. Saint-Veltri of that date. The court concluded the
i nterchange by remarking, “And if you have counsel, and | hope
you do, but if you do not we’ve had sufficient time and I wll
find that we are going to go ahead with those notions hearings
on that date.”

On Decenber 13, the Alengis again appeared w thout counsel,
and the court found they had inpliedly waived their right to
representation. Accordingly, the court held the schedul ed
noti ons hearing that day, despite the Alengis’ protestations

that they had the noney necessary to hire M. Saint-Veltri and



M. Wllrab but could not access those funds for another few
days. Trial began on January 8, 2002. The Alengis again
appeared pro se, although the court encouraged themto bring in
counsel at any point during the trial. After a trial lasting
several days, both were convicted of all charges.

The court of appeals reversed Nancy Al engi’s conviction,
finding her Sixth Amendnent right to assistance of counsel was

violated. People v. Nancy Aloha Alengi, 114 P.3d at 889. The

court of appeals held that the trial court was obligated to
undertake an inquiry into Nancy Al engi’s financial situation sua

sponte. 1d. at 888. Because Nancy Al engi repeatedly stated she

want ed counsel but could not yet convert assets to cash to pay a
retainer, the court of appeals reasoned that her inability to
pay counsel was an “obvious issue” necessitating further court
investigation. 1d.

Meanwhi | e, a separate division of the court of appeals
uphel d Paul Al engi’s conviction on the basis that Paul Al engi
never told the trial court that he could not afford an attorney

or that he wanted an attorney appointed for him People v. Pau

Alengi, 114 P.3d at 15. The court of appeals concluded that “to
require a trial court to ignore a defendant’s otherw se know ng
and intelligent responses renders an Arguello-like colloquy a

meani ngl ess exercise.” |d.

10



We granted certiorari to resolve the court of appeal s’
di vergent opinions as to these two identically-situated
def endant s.
1. Analysis
Ef fective wai ver of counsel is a m xed question of fact and

| aw t hat we revi ew de novo. United States v. Cash, 47 F. 3d

1083, 1088 (1ith G r. 1995); People v. Stanley, 56 P.3d 1241,

1244 (Col o. App. 2002).
The fundanental right to the assistance of counsel is

constitutionally guaranteed by the Sixth Arendnment. Argersinger

v. Hamin, 407 U S 25, 30-31 (1972); Johnson v. Zerbst, 304

U S 458, 463 (1938); Arguello, 772 P.2d at 92. The right to
counsel enconpasses both the right to a retained attorney for a
defendant who is financially able to pay for |egal
representation, and the right to a court-appoi nted counsel for

an indigent defendant. King v. People, 728 P.2d 1264, 1268

(Col 0. 1986); People v. Rawson, 97 P.3d 315, 317 (Col o. App.

2004). A defendant need not be destitute to qualify for court-
appoi nted counsel; “it is sufficient that the defendant |ack the
necessary funds, on a practical basis, to retain conpetent

counsel .” N kander v. Dist. Court, 711 P.2d 1260, 1262 (Col o.

1986). A defendant al so has a correlative constitutional right

to self-representation. Faretta v. California, 422 U S. 806,

814 (1975); Arguello, 772 P.2d at 92. That right may be

11



asserted affirmatively or by inference when the defendant
declines to be represented by counsel. Arguello, 772 P.2d at
93.

A def endant may wai ve assi stance of counsel either expressly

or inpliedly through his or her conduct. North Carolina v.

Butler, 441 U S. 369, 374-75 (1979). An inplied waiver occurs
when the defendant is deenmed to have forfeited the right to
counsel, as opposed to having nmade a deliberate decision to
forgo the right. Arguello, 772 P.2d at 93.

Courts nust ascertain whether, under the totality of the
ci rcunst ances, a defendant’s conduct evinces a voluntary,
knowi ng, and intelligent waiver of right to counsel. Ilowa v.
Tovar, 541 U S. 77, 88 (2004); King, 728 P.2d at 1268. Thus,
the record as a whole, including the reasons given by the
def endant for not having counsel, nust show that the defendant
knowi ngly and willingly undertook a course of conduct that
denonstrates an unequi vocal intent to relinquish or abandon his
or her right to representation. King, 728 P.2d at 1269. A
defendant’ s pattern of obstreperous, truculent, and dilatory
behavi or may be deened rel evant as to whether such conduct has
been undertaken with full awareness of the consequences of doing

so. Arguello, 772 P.2d at 96; see People v. Tellez, 890 P.2d

197, 198 (Colo. App. 1994) (“the defendant cannot delay his

trial indefinitely under the guise of seeking counsel”).

12



Because there exists a strong presunption agai nst the waiver
of a fundanental constitutional right, the trial court has the
duty to nmake a careful i1nquiry about the defendant’s right to
counsel and his or her desires regarding | egal representation.
King, 728 P.2d at 1269. In Arguello, we established that before
finding a valid inplied waiver, a court nmust properly advise the
def endant in advance of the consequences of his or her actions.
772 P.2d at 94-95. \While we prescribed no fornulaic inquiry, we
did instruct courts to probe, at a mninmum the defendant’s
awar eness of the right to counsel and the defendant’s
under st andi ng of the many risks of self-representation. |Id.;
Stanley, 56 P.3d at 1244; see also &im P. 44(a) (“If the
def endant appears in court w thout counsel, the court shal
advi se the defendant of the right to counsel.”).

To facilitate this inquiry, we recomended the trial judge
engage in a dialogue wth the defendant according to the
gui delines set forth in the Colorado Trial Judges’ Benchbook,
which lists a series of questions the trial judge should ask the
def endant before finding a waiver. Colorado Judici al
Department, Col orado Trial Judges’ Bench Book, 81.8.3 (1991).
Included in that list are inquiries designed to ascertain
whet her the defendant believes he or she qualifies financially

for court-appoi nted counsel and to informthe defendant that the

13



court can appoint counsel to provide representation if it is
needed.

After the court has infornmed the defendant of the right to
representation, however, the defendant bears the initial burden
to establish his or her inability to afford counsel. N kander,
711 P.2d at 1262. A court need not presune the defendant is

i npoverished or indigent. Allen v. People, 157 Colo. 582, 591,

404 P.2d 266, 271 (1965). Rather, the court’s duty to assign an
attorney to represent the defendant arises only after the
def endant has nade a show ng of financial inability to secure
counsel. 1d. And thereafter, the trial court is not obligated
to maintain continuing vigilance over the affairs of a defendant
in order to ferret out changes in the defendant’s financi al
circunstances. |d.
A. Vol untary Waiver

We now turn to an exam nation of whether the Al engis’
i nplied wai ver was know ng and vol untary, and whether the court
was obligated to inquire further into the Alengis’ financial
situation before determning that they had inpliedly waived
their Sixth Arendnent right to counsel. The Alengis urge this
court to adopt a rule requiring trial courts to disregard
def endants’ representations that they are not indigent and,

i nstead, explore defendants’ financial affairs seeking to

14



uncover whether they mght qualify for court-appointed counsel.
We decline to adopt such a rule. Rather, we hold that courts
initially need delve no further into the financial dealings of
unrepresented defendants than to engage in an Arguell o coll oquy,
whi ch shoul d include queries designed to elicit whether
def endants believe they can afford counsel. A trial court wll
be obligated to engage in a nore searching investigation only if
def endants place the court on notice by indicating that they
cannot retain counsel or that they believe they mght qualify
for court-appoi nted counsel.

At the heart of the case before us today is the Arguello
advi senment the court gave to the Al engis on Novenber 16, 2001.
During the advisenent, the Alengis were asked several questions
intended to allow the court to discern whether the Al engis could
conprehend the warnings issued. Specifically, the court asked
gquestions regarding the Alengis’ respective educational
backgrounds, and their famliarity with and training in the
| egal system The court also inquired as to whether the Alengis
were under the influence of any substance that would inpair
t heir understandi ng of the proceeding. The Alengis’ answers
painted a picture of “literate, conpetent, and understandi ng”
def endants who were able to grasp and respond to the questions
posed. Faretta, 422 U. S. at 835. The court al so asked

guestions gauging the Al engis’ conprehension of the charges

15



agai nst them the severity and repercussions of those charges,
the difficulties faced by pro se defendants, the benefits of

assi stance of counsel, and their rights as defendants in a
crimnal trial. The record shows that to each question, the

Al engi s supplied cogent, clear answers, revealing they possessed
the requisite ability to understand that their continued failure
to retain counsel would result in a waiver of their right to
representation. We find the trial court alerted the Al engis of
t he dangers and di sadvant ages of self-representation such that
the record established they knew what they were doing, and their

choice was nade with eyes open. Adans v. United States ex rel.

McCann, 317 U.S. 269, 279 (1942); Reliford v. People, 195 Col o.

549, 552, 579 P.2d 1145, 1147 (1978). In light of the totality
of the circunstances, the Alengis knowingly and willingly
undert ook a course of conduct that denonstrated an unequi vocal
intent to relinquish their rights to | egal representation.
B. Financial Inquiry

Havi ng determ ned that the Alengis had an intelligent
under st andi ng of the consequences of failing to obtain counsel,
we now address whether the trial court was obligated to probe
further into the Alengis’ financial situation, notw thstanding
their representations that they neither needed nor qualified for

a court-appoi nted attorney.
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The Al engis contend King v. People, 728 P.2d 1264 (Col o.

1986), conpels a finding that the trial court did not engage in
a sufficiently detailed inquiry into their financial affairs to
determne eligibility for court-appointed counsel. |In support,
the Alengis point to |anguage in King directing trial courts “to
make a careful inquiry about the defendant’s financi al
condition, the defendant’s understanding of his right to
counsel, and his desires regarding |egal representation.” 1d.
at 1270.

The holding in King, however, need not and should not be
extended as the Alengis urge. |In King, the defendant expressed
a desire to obtain representation fromthe public defenders’
of fice and submtted papers to that office imediately before
trial. 1d. at 1266. Al though the defendant believed the public
def ender woul d enter an appearance by phone, the public defender
failed to appear. |1d. at 1276. Significantly, the defendant
acknowl edged he did not have the financial neans to secure the
attorney he had originally sought, which led himto contact the
public defender, but nevertheless the court forced himto trial
pro se without any advisenent as to his rights as a crim nal
defendant. 1d. King' s central tenet — that a crimnal
def endant nust be adequately apprised of the constitutionally-
guaranteed right to counsel — in no way inposes on a trial court

the duty to delve into the financial affairs of one accused of a

17



crinme, particularly in the face of a defendant’s affirmative
representations that he or she does not need court-appointed
counsel. Only when a defendant, as in King, states that he or
she cannot afford counsel or would like the court to appoint an
attorney is a court then required to nake a careful financial
inquiry to determne eligibility for court-appointed counsel.

United States v. Martin-Trigona, 684 F.2d 485, 490 (7th Gr

1982) .

Such a rule conports with case | aw, statutes, and other
directives that place the burden of raising the issue of
i ndi gency for purposes of appointnent of counsel squarely on the
defendant. Ni kander, 711 P.2d at 1262; § 21-1-103(3), C. R S.
(2006) (outlining a procedure whereby determ nation of indigence
is reviewed by the trial court after a decision is nade by the
state public defender based on the subm ssion of an appropriate
application by the defendant); Chief Justice Directive,
Appoi nt rent of State-Funded Counsel in Crimnal and Juvenile
Del i nquency Cases, 04-04 (2006) (placing the onus on the
defendant to conplete the necessary application before the court
considers indigency); Cim P. 44(a) (obliging a trial court to
inquire into a defendant’s financial situation only upon
subm ssion of the defendant’s affidavit or sworn testinony and

ot her investigation).
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| ndeed, Allen v. People, 157 Colo. 582, 404 P.2d 266 (1965),

and People v. Litsey, 192 Colo. 19, 555 P.2d 974 (1976), nore

closely parallel the facts presented here and outline the
concom tant obligations inposed on a trial court in such a
situation. In Litsey, this court did not require a financial
inquiry before finding a valid waiver of counsel. The defendant
began the proceedings with a public defender and then retained a
private attorney, whomhe |ater discharged. 1d. at 23, P.2d at
977. He inforned the court during his advisenent that he was
not indigent and did not require appoi nted counsel, so the court
gave himtwel ve days to retain an attorney, warning that if
counsel had not entered an appearance within that tine the court

would require himto proceed pro se. 1d. The defendant nade no

attenpt to hire counsel and appeared pro se at trial. This
court concluded the trial court properly construed the
def endant’s conduct as waiver and upheld the conviction. Id.

Li kewise, in Allen, the defendant appeared pro se before the
court. 157 Colo. at 584-85, 404 P.2d at 268. During his
advi senment, he asserted he did not want an attorney because of
the expense. The trial court found himineligible for court
appoi nted counsel, and it warned hi mhe would be deened to have
wai ved his right to counsel should he fail to hire an attorney.

Id. at 586-87, P.2d at 268-69. On appeal, the defendant argued

his financial circunstances had changed since his advisenent and
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thus the trial court should have made further inquiry prior to
trial. 1d. at 589, P.2d at 270. This court rejected a
continuing duty by the trial court to investigate a defendant’s
financial resources following an initial declaration by the

def endant hinself that he was not entitled to appointed counsel.
1d. at 591, P.2d at 271.

Qur holding in Arguello requires nothing different. An
Arguel |l o advisenent calls for the trial court to instruct the
defendant as to his or her rights at trial, thereby ensuring
that any wai ver of these rights is done know ngly and
intelligently, fully apprised of the consequences. 772 P.2d at
94-95. Included in an Arguell o advisenent is an instruction to
t he defendant regarding the right to counsel and the court’s
obligation to appoint counsel if the defendant cannot afford to
retain an attorney. 1d. at 98. But it remains the defendant’s
obligation, at a mninmnum to notify the court that he or she
cannot afford to retain counsel before the court’s duty to
inquire further is triggered.

In the case before us today, the court tw ce asked the
Al engis during their Arguell o advi senment whether they knew the
court woul d appoint counsel for themif they could not afford to
hire counsel on their owmn. They replied that they did. Later,
the court asked the Alengis if they were requesting the court

appoi nt counsel for them and Ms. Alengi replied that they were
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not. Finally, the court asked the Alengis to confirmthat they
were not entitled to court appointed counsel. M. Al engi
responded, “That’s correct,” and M. Al engi nodded his head in
agr eenent .

Not ably, the trial court did not assess the Al engis’
statenents in a vacuum Prior to their attorneys’ wthdrawal,
the Al engis appeared before the court with retai ned counsel for
nore than a year. During the hearing for wthdrawal, counsel
for the Alengis told the court that they had provided the
Alengis with indigency forns to obtain an investigator at state
expense, but the Alengis never conpleted those forns. And after
that time, the Al engis appeared before the court on five
separate occasions prior to the notions hearing. At each
appearance, the Alengis pledged that they were making efforts to
retain counsel, and they insisted they could pronptly convert
their assets into cash in order to secure representation. Under
these facts, the court had sufficient evidence to conclude it
need not second guess the Alengis’ representations that they
were ineligible for court-appoi nted counsel .

I11. Concl usion

We conclude the trial court here needed to delve no further
into the financial dealings of the Alengis than to engage in an
Arguell o col | oquy, which included queries designed to elicit

whet her the Al engis believed they could afford counsel.
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Further, the trial court had no duty to disregard the Alengis’
statenents that they did not need court-appointed counsel in
order to conduct a nore detailed inquiry into their financial

status. We therefore affirmPeople v. Paul Al engi, 114 P.3d 11

(Col 0. App. 2004). W reverse People v. Nancy Al oha Al engi, 114

P.3d 883 (Col 0. App. 2004), and we remand that case to the court
of appeals with instructions to reinstate the judgnment of the

trial court.
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