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No. 04SC455, Archangel Di anond Corp. v. Lukoil — procedure for
addressing CR C.P. 12(b)(2) notion — personal jurisdiction

Lukoi | and Arkhangel skgeol dobycha (“AGD’) noved to dism ss
for lack of personal jurisdiction pursuant to CR CP. 12(b)(2).
The trial court did not conduct an evidentiary hearing in
addressing the notions to dism ss. Rather, deciding the notions
based only on docunentary evidence submtted by the parties, the
trial court resolved disputed jurisdictional facts against
Archangel and determned that it |acked personal jurisdiction
over Lukoil and AGD. Archangel appealed. The court of appeals
held that the trial court was permtted to resolve disputed
jurisdictional facts w thout conducting an evidentiary hearing,
and affirmed the trial court’s conclusion that it |acked
personal jurisdiction over Lukoil and AGD.

The supreme court granted certiorari and now clarifies the
proper procedure for addressing a 12(b)(2) notion to dismss.
Specifically, the court holds that a trial court nmay not resolve

di sputed jurisdictional facts against the plaintiff unless it
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conducts an evidentiary hearing and nmakes findings. Since there
was no evidentiary hearing in this case, the court reviews de
novo the docunentary filings of the parties and concl udes t hat
Archangel failed to establish a prima facie show ng of personal
jurisdiction over AGD, but did nake a prima facie show ng of
personal jurisdiction over Lukoil. Accordingly, the suprene
court affirms the conclusion of the trial court in regard to
AGD, but reverses and remands with directions in regard to

Lukoi | .
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We granted certiorari to review the court of appeals’

deci sion in Archangel D anond Corp. v. Arkhangel skgeol dobycha,

94 P.3d 1208 (Col o. App. 2004), in which that court held that a
trial court addressing a CR C.P. 12(b)(2) notion may decide

di sputed jurisdictional facts w thout holding an evidentiary
hearing. W now conclude that a trial court may not decide
material issues of disputed jurisdictional fact against a
plaintiff w thout such a hearing. Qur case |aw and rules
indicate that a plaintiff nust establish a prima facie case of
personal jurisdiction to overcone a CRCP. 12(b)(2) notion to
dismss. In order to rebut allegations of personal jurisdiction
set forth in the conplaint, the defendant may file affidavits.
The plaintiff may file counter-affidavits. When conpetent
evidence in the parties’ affidavits is conflicting, the court
nmust resolve the conflicts in favor of the plaintiff. The court
may not resolve disputed i ssues of fact against the plaintiff
absent an evidentiary hearing.

Appl ying that precept to this case, we conclude that the
plaintiff nmade a prima facie show ng of personal jurisdiction
over one of the defendants, Lukoil, and that the trial court
erred in resolving disputed i ssues of material fact against the
plaintiff to conclude otherwise. As to the defendant
Ar khangel skgeol dobycha, the plaintiff failed to nake a prinma

facie showi ng of personal jurisdiction and the trial court



therefore did not err in granting that defendant’s notion to
dismss. W thus reverse in part, affirmin part and remand the
case to the court of appeals to consider any remaining
unaddressed i ssues raised on appeal to that court relating to
Lukoi I .
| . Background and Proceedi ngs Bel ow

This case arises froma string of contracts entered into
between the parties or their predecessors concerning the
devel opment of a Russian di anond deposit. Petitioner, Archangel
Di anond Corporation (“Archangel”), is a Canadi an corporation
whose principal place of business was in Colorado at the tine
this lawsuit was filed.! The Respondents, Arkhangel skgeol dobycha
(“AGD") and Lukoil, are both Russian corporations with their
princi pal places of business in Russia.

In 1993, Archangel and AGD entered into an agreenent (“1993
Agreenent”) whereby Archangel woul d finance, and AGD woul d
expl ore, the Arkhangel sk di anond deposit in northern Russia. |If
t he exploration proved fruitful, the contract called for AG to
turn over the dianond license it obtained fromthe Russian
governnent to a joint stock conpany to be fornmed by the parties.
In turn, the joint stock conpany woul d devel op the di anond

deposit. The 1993 Agreenent was both negotiated and executed in

1 Archangel noved its principal place of business back to Canada
in 2002.



Russia and called for the resolution of any disputes arising
fromit to be arbitrated in Sweden pursuant to United Nations-
approved rul es.

The parties decided to create the joint stock conpany in
1994, in accordance with a joint activity agreenent ("1994
Agreenent”) that was negotiated and executed in Russia and that
provi ded that any disputes arising fromit would be resolved in
the Russian court system The joint stock conpany itself was
formed in accordance with Russian | aw.

Di sputes arose between the parties in 1996 after the
exploration reveal ed that the dianond deposit was worth billions
of dollars. 1In 1998, Archangel noved its principal place of
busi ness from Canada to Col orado. Subsequently, and in
accordance wth the 1993 Agreenent, Archangel initiated
arbitration proceedings to resolve the contractual disputes in
Sweden. Soon thereafter, in 1999, the parties attenpted to
resolve their disputes in a new contract (“1999 Agreenent”)
whi ch essentially reaffirmed the parties’ original obligations
under the earlier contracts. The 1999 Agreenent failed to
resol ve the disputes, however, and Archangel brought suit in
Denver District Court in Novenber of 2001 on contract and tort
theories after AGD allegedly failed to neet its contractual

obl i gati ons.



AGD and Lukoil noved to dismss under CR C.P. 12(b)(2).
The trial court did not hold an evidentiary hearing. Rather, it
ruled on the notions based only on the conplaint and the
affidavits submtted by the parties. After resolving certain
di sputed jurisdictional facts in favor of the defendants, the
trial court granted the notions.

Archangel appeal ed. The court of appeals concl uded that
the trial court had wei ghed and resol ved di sputed jurisdictional
facts wi thout conducting a hearing, but held that the court was

permtted to do so. See Archangel Di anond Corp., 94 P.3d at

1216. Archangel subsequently petitioned for and we granted
certiorari.
1. Analysis

We granted certiorari to decide whether, when ruling on a
CRCP. 12(b)(2) notion, a trial court may weigh and resol ve
di sputed jurisdictional facts without holding a hearing.?
Archangel argues that its due process rights were viol ated when
the trial court weighed and resol ved di sputed jurisdictional
facts against it without first allow ng discovery and conducting
an evidentiary hearing. ACD counters that the trial court did

not actually resolve any disputed nmaterial facts pertaining to

2 W granted certiorari to consider:

Whet her the court of appeals erred in concluding a trial court
may decide a CR C. P. 12(b)(2) notion by wei ghing and resol vi ng
factual issues w thout an evidentiary hearing.



its personal jurisdiction over them Rather, AGD argues, the

trial court found that the undi sputed facts before it did not

establish a prima facie show ng of personal jurisdiction.
Lukoil’'s argunent is essentially the same as AGD s: that the
trial court did not err by failing to hold an evidentiary
heari ng because there were no material disputed jurisdictional
facts, and the undisputed jurisdictional facts did not add up to
a prima facie show ng of personal jurisdiction over it.

We conclude that a trial court nust not weigh and resol ve
di sputed facts raised in a 12(b)(2) notion unless it conducts an
evidentiary hearing. W begin our analysis by clarifying the
proper procedure for addressing a 12(b)(2) notion to dismss.
Next, in light of the proper procedure, we review de novo
whet her Archangel established the prim facie case of personal
jurisdiction necessary to defeat AGD s and Lukoil’s 12(b)(2)
noti ons.

Proper Procedure for Addressing a 12(b)(2) Motion

We begin by noting that CR C P. 12(b)(2) is virtually
identical to its federal counterpart. See F.R C P. 12(b)(2).
As such, we may turn to federal precedent for guidance in
clarifying our procedure for addressing a 12(b)(2) notion to

dismss. Bd. of County Coormirs v. Dist. C.,

172 Col 0. 311, 313, 472 P.2d 128, 129 (1970)(noting the

simlarities between CR C. P. 12(b) and F.R C.P. 12(b)); accord



Benton v. Adans, 56 P.3d 81, 86 (Colo. 2002)(conparing

CRCP. 15(a) to F.RCP. 15(a)); Leidy’'s v. HOEng’'g, Inc.

811 P.2d 38 (Colo. 1991)(using federal case |law in analyzing
C.R C.P. 52).

In its discretion, a court may address a 12(b)(2) notion
prior to trial based solely on the docunentary evidence or by

hol ding a hearing. See FDI C v. Oaklawn Apartnents,

959 F.2d 170, 174 (10th Gr. 1992); Ten MIle Indus. Park v. W

Pl ains Serv. Corp., 810 F.2d 1518, 1524 (10th Gr. 1987). These

options are not nutually exclusive. Data Disc, Inc. v. Sys.

Tech. Assocs. Inc., 557 F.2d 1280, 1285 (9th Cr. 1977); see

Foster-MIller, Inc. v. Babcock & W/I cox Canada,

46 F.3d 138, 145 (1st Gr. 1995). However, the plaintiff’s
burden of proof on the question of personal jurisdiction depends
on the method the court enploys to decide the 12(b)(2) notion.

Gakl awn, 959 F.2d at 174; see Boit v. Gar-Tec Prods. Inc.,

967 F.2d 671, 676 (1st Cir. 1992).
Where the court decides the notion only on the docunentary
evi dence, the plaintiff need only denonstrate a prima facie

showi ng of personal jurisdiction to defeat the notion.® Benton

3 Although a prima facie showing of personal jurisdiction is
sufficient to overcone the 12(b)(2) notion, the plaintiff
ultimately bears the burden of denonstrating personal
jurisdiction by the close of trial by a preponderance of the
evidence if the defendant raises the chall enge again at that
time (having tinely raised the question already in the 12(b)(2)



v. Cameco Corp., 375 F.3d 1070, 1074 (10th G r. 2004); QCakl awn,

959 F.2d at 174. A prima facie show ng exists where the
plaintiff raises a reasonable inference that the court has

jurisdiction over the defendant. See Keefe v. Kirschenbaum &

Ki rschenbaum P.C., 40 P.3d 1267, 1272 (Col o. 2002).

Docunent ary evi dence consists of the allegations in the
conplaint, as well as affidavits and any other evidence

submtted by the parties. OM Holdings, Inc. v. Royal Ins. Co.

of Canada, 149 F.3d 1086, 1091 (10th G r. 1998); Ten Mle,
810 F.2d at 1524. Simlar to the court’s role in addressing a
nmotion for summary judgnent, a court addressing a 12(b)(2)
noti on on docunentary evidence alone acts as a “data collector”

and not a factfinder. Foster-MIller, 46 F.3d at 145; see

Leidy’'s, 811 P.2d at 39. Accordingly, the allegations in the
conpl ai nt nust be accepted as true to the extent they are not
contradi cted by the defendant’ s conpetent evidence, and where
the parties’ conpetent evidence presents conflicting facts,

t hese di screpancies nust be resolved in the plaintiff’'s favor.

Foster-MIler, 46 F.3d at 145; Behagen v. Amateur Basket bal

nmotion). Qaklawn, 959 F.2d at 174 (noting that “whatever degree
of proof is required initially, a plaintiff nust have proved by
the end of trial the jurisdictional facts by a preponderance of
t he evidence”) (internal quotations and citations omtted).
Further, as discussed below, either in the alternative, or
subsequent to a prima facie show ng, the court may require the
plaintiff to establish personal jurisdiction by a preponderance
of the evidence at a hearing prior to trial.



Ass’'n, 744 F.2d 731, 733 (10th Gr. 1984): Leidy’s,

811 P.2d at 40. The purpose of the light prima facie burden of
proof at this early stage of litigation is sinply to screen out
“cases in which personal jurisdiction is obviously Iacking, and
those in which the jurisdictional challenge is patently bogus.”

Foster-MIller, 46 F.3d at 145.

Where a trial court elects to resolve a 12(b)(2) notion by
hol di ng an evidentiary hearing, the plaintiff’s burden
increases. At that juncture, the plaintiff nust establish

jurisdiction by a preponderance of the evidence. 1d.; QGaklawn,

959 F.2d at 174. Wen a court holds a hearing, it is the
factfinder and is in a position to weigh and resol ve any factual

di sputes pertaining to jurisdiction. Foster-MIller

46 F. 3d at 146; see Ten Mle, 810 F.2d at 1524. To this end,

the court has the power to control the scope of the hearing and
any di scovery that nay be necessary to allow it to decide the

question of personal jurisdiction fully. Foster-MIler

46 F. 3d at 146; see Wenz v. Nat’'l Westm nster Bank, PLC,

91 P.3d 467, 469 (Colo. App. 2004) (hol ding regul ation of
di scovery on jurisdictional issues is within the trial court’s
di scretion).

I n deci di ng whether a hearing on the issue of personal
jurisdiction is appropriate, the court nust determne if the

circunstances of a particular case indicate it is

10



unfair to force an out-of-state defendant to incur the
expense and burden of a trial on the nerits in the

| ocal forumw thout first requiring nore of the
plaintiff than a prima facie show ng of facts
essential to in personamjurisdiction. A court may so
determ ne, for exanple, when the proffered evidence is
conflicting and the record is rife with
contradictions, or when a plaintiff's affidavits are
patently incredible.

Foster-MIller, 46 F.3d at 145-46 (quoting Boit,

967 F.2d at 676). To this end, a court may determ ne that an
evidentiary hearing is warranted even if it has already
determned that a plaintiff has nmade a prima facie show ng of

personal jurisdiction. 1d. at 146; see Data Di sc,

557 F.2d at 1285. The court should be wary of finally deciding
the jurisdictional question at an evidentiary hearing where the
jurisdictional facts are inextricably intertwined with the
merits of the case, because doing so could endanger the

plaintiff's substantive right to a jury trial. Foster-MIler

46 F.3d at 146; see C.R C P. 16(d); Schrammv. OGCakes,

352 F.2d 143, 149 (10th Gr. 1965). Further, the parties nust
be aware that if the trial court does address the jurisdictional
question at a hearing, any findings it makes could | ater have a

preclusive effect against a party. Foster-MIler

46 F.3d at 146.
The procedure outlined by the federal courts for addressing
12(b)(2) notions furthers principles of “flexibility, judicial

econony, and the preservation of substantial rights.” Ander son

11



v. Am Soc. of Plastic and Reconstructive Surgeons,

807 P.2d 825, 827 (U ah 1990)(noting that the federal approach
to addressing 12(b)(2) notions is notivated by a concern for
these three factors). W conclude that the procedure al so
appropriately balances the interests of the litigants, and
clarifies the trial court’s role.

Hence, in sunmary, because the trial court here decided to
address the CR C. P. 12(b)(2) jurisdictional challenge on the
docunentary evidence alone, the trial court’s role was to
determ ne whether the plaintiff successfully asserted a prinma
facie case of personal jurisdiction over each defendant. In
maki ng that assessnent, the trial court was required to resolve
any disputed issues of material jurisdictional fact in favor of
the plaintiff. |If the trial court determ ned that Archangel had
made a prinma facie show ng of personal jurisdiction, the trial
court could still, inits discretion, either hold an evidentiary
hearing to resolve the issue fully prior to trial, or it could
sinply proceed to trial where, if the defendant again chall enged
the court’s personal jurisdiction, Archangel would have to prove
personal jurisdiction by a preponderance of the evidence.

[11. Application
A.  Requirenents for Personal Jurisdiction
A plaintiff seeking to invoke a Col orado court’s

jurisdiction over a non-resident defendant nust conply with the

12



requi renents of our |ong-armstatute and constitutional due
process. See Keefe, 40 P.3d at 1270. Because the General
Assenbly intended for our long-armstatute to confer the nmaxi mum
jurisdiction permtted by the due process clauses of the United
States and Col orado constitutions, we necessarily address the
requi renents of the |ong-armstatute when we engage in

constitutional due process analysis.® 1d.; see M. Steak, Inc.

v. Dist. ., 194 Colo. 519, 521, 574 P.2d 95, 96 (1978). In

regard to personal jurisdiction, due process analysis involves
an ad hoc evaluation of the facts of each case and is generally
considered nore of an art than a science. Keefe,

40 P. 3d at 1272. However, this does not nean that due process
anal ysis is discretionary. 1d. Due process requires that a
def endant have certain m ninumcontacts with the forumstate so
that he may foresee being answerable in court there. See id.
at 1270-71. The quantity and nature of the m ni mum contacts
requi red depends on whether the plaintiff alleges specific or

general jurisdiction. See id. at 1271. Because Archangel

* Colorado’s Long Arm Statute states, in pertinent part:
Engaging in any act enunerated in this section by any
person, whether or not a resident of the state of
Col orado, either in person or by an agent, submts such
person . . . to the jurisdiction of the courts of this
state concerning any cause of action arising from
(a) The transaction of any business within this state;
(b) The conmmi ssion of a tortious act within this state .

§ 13-1-124(1)(a)-(b), C. R 'S. (2005).

13



asserts specific and general jurisdiction, we discuss both
concepts bel ow.
1. Specific Jurisdiction
Specific jurisdiction is properly exercised where the
injuries triggering litigation arise out of and are related to
“activities that are significant and purposefully directed by
the defendant at residents of the forum” 1d. at 1271 (citing

Burger King Corp. v. Rudzewi cz, 471 U. S. 462, 472 (1985)). As

such, the mninmumcontacts inquiry in regard to specific
jurisdiction is essentially a two part test assessing, (1)
whet her the defendant purposefully availed hinself of the
privilege of conducting business in the forumstate, and (2),
whether the litigation “arises out of” the defendant’s forum
related contacts. See id. at 1270-71 (noting that due process
anal ysis revol ves around the defendant’s “conduct and

connection” with the forumstate); OM Hol di ngs,

149 F. 3d at 1091 (“Wthin [the m ninmum contacts] inquiry we nust
det erm ne whet her the defendant purposefully directed its
activities at residents of the forum and whether the
plaintiff's claimarises out of or results fromactions...that
create a substantial connection with the forumstate.”) (internal

citations and quotations omtted); see also Caneco Corp.

375 F.3d at 1078 (applying this two-part m ni num contacts

14



inquiry where both contract and tort clains asserted). The
pur poseful avail nment requirenent precludes personal jurisdiction
resulting from®“random fortuitous, or attenuated contacts.”

Bell Helicopter Textron, Inc. v. Heliqwest Intern.,

Ltd., 385 F.3d 1291, 1296 (10th G r. 2004)(quoting Burger King,

471 U.S. at 475); Keefe, 40 P.3d at 1271. Simlarly, the
actions of the defendant, and not those unilaterally taken by
soneone el se, are significant in determ ning whether the

def endant purposefully availed hinself of the privilege of

conducting business in the forumstate. Burger King,

471 U. S. at 474-75; Keefe, 40 P.3d at 1270; see al so Asahi Metal

| ndus. Co. v. Super. C. of California,

480 U.S. 102, 109 (1987); OM Holdings, 149 F.3d at 1091. A

defendant’s deliberate creation of “continuing obligations” with
the forumstate has al so been identified as a factor
constituting purposeful availnent. Keefe, 40 P.3d at 1271

(citing Burger King, 471 U S. at 475-76). As far as the

“arising out of” prong of the specific jurisdiction test is
concerned, the actions of the defendant giving rise to the
litigation nust have created a “substantial connection” with the

forumstate. 1d.; see OM Hol dings, 149 F. 3d at 1091.

2. Ceneral Jurisdiction
Whereas specific jurisdiction requires that the cause of

action arise out of the defendant’s contacts with the forum

15



general jurisdiction permts a court to exercise jurisdiction
over a defendant even where the litigation arises out of non-

forumcontacts. Witerval v. Dist. C.,

620 P.2d 5, 9 (Colo. 1980); see OM Hol di ngs, 149 F.3d at 1091.

“However, because general jurisdictionis not related to the
events giving rise to the suit, courts inpose a nore stringent
m ni mum contacts test, requiring the plaintiff to denonstrate
the defendant’s conti nuous and systemati c general business

contacts.” OM Holdings, 149 F.3d at 1091 (internal quotations

omtted)(quoting Metro. Life Ins. Co. v. Robertson-Ceco Corp.

84 F.3d 560, 567 (2d Gir. 1996)).
3. Reasonabl eness

Once a plaintiff has established that a defendant has the
requi site mnimumcontacts under either specific or general
jurisdiction, “these contacts nay be considered in |ight of
other factors to determ ne whether the assertion of personal
jurisdiction would conport with fair play and substanti al
justice.” Keefe, 40 P.3d at 1271 (internal quotations omnitted)

(citing Burger King, 471 U S. at 476). This inquiry “requires a

determ nation of whether a district court’s exercise of personal
jurisdiction over a defendant with m ni num contacts is
‘reasonable’ in light of the circunstances surrounding the

case.” OM Holdings, 149 F.3d at 1091 (citing Asahi,

480 U. S. at 109); Keefe, 40 P.3d at 1271. A court may consi der

16



several factors in determ ning whether the exercise of
jurisdiction is proper, including the burden on the defendant,
the forumstate’'s interest in resolving the controversy, and the
plaintiff's interest in attaining effective and conveni ent

relief. Keefe, 40 P.3d at 1271-72. \Were a defendant’s m ni mum

contacts with Col orado are weak, “the | ess a defendant need show
in ternms of unreasonabl eness to defeat jurisdiction. The
reverse is equally true: an especially strong show ng of
reasonabl eness may serve to fortify a borderline show ng of

m ni mum contacts.” OM Holdings, 149 F. 3d at 1092 (quoting

Ti cket mast er- New York, Inc. v. Alioto,

26 F.3d 201, 210 (1% Cir. 1994)); Keefe, 40 P.3d at 1271-72.
B. Specific Jurisdiction over AG and Lukoi

We assess whet her Archangel has established a prima facie
show ng of specific jurisdiction over AGD and Lukoi
respectively. 1In doing so, we first set forth the
jurisdictional allegations in the conplaint, followed by the
evidence set forth in the parties’ affidavits. Finally, we
anal yze the jurisdictional facts presented and concl ude t hat
Archangel has failed to establish a prinma facie show ng of
specific jurisdiction over both AGD and Lukoil. W reviewthe

docunent ary evi dence de novo. Foster-MIller, 46 F.3d at 147,

Ten Mle, 810 F.2d at 1524; see In re Marriage of Malw tz,

17



99 P.3d 56, 59 (Colo. 2004); Bolser v. Bd. of Commirs,

100 P.3d 51, 53 (Colo. App. 2004).
1. AGD

In its conplaint, Archangel alleges the following: that its
princi pal place of business is in Colorado; that ACD directed
numer ous conmuni cations to Archangel in Col orado, including
letters, faxes, and tel ephone calls; that AGD s communi cati ons
to Archangel in Col orado concerned the parties’ contractual
agreenents and were designed to facilitate an illegal schene;

t hat Archangel and AGD entered into the 1999 Agreenent in an
attenpt to resolve their disputes; and that Archangel spent
nmoney in reliance on AGD s statenents. The conplaint also

i ndi cates that Archangel operates a Russian satellite office.
Further, it alleges that the Russian court systemis corrupt,
and that the Russian and Canadi an governnents were both invol ved
in attenpting to resolve this dispute even after Archangel noved
to Col orado.

AGD responds to Archangel’s initial jurisdictional
allegations with the affidavits of one of its |lawers and the
deputy chairman of its board of directors. The affidavits show
t hat Archangel has m ni mal busi ness operations in Col orado. The
affidavits al so denonstrate that AGD is a Russian conpany to the
extent that: it is incorporated under Russian law, it is the

successor to a Russian state-owned enterprise; its principal

18



pl ace of business is in Russia; it is in the Russian oil, gas,
and m ning business; it conducts all sales and production
activities in Russia; and all of its 4,500 enpl oyees |ive and
work in Russia. Further, ACD denonstrates that its Col orado
contacts are negligible to the extent that: it is not

aut hori zed to conduct business in Colorado; it has no agent
designated to accept service in Colorado; it does not have any
property interests of any kind in Colorado; it has not conducted
any financial transactions in Colorado; and it has no assets of
any kind here. Inportantly, AGD also shows that the agreenents
fromwhich the clains in this case arise were negotiated and
executed in Russia and concern the mning of Russian di anonds,
the formati on of a Russian joint stock conpany, and the award
and transfer of a dianond “license” issued by the Russian
government. AGD also sets forth evidence that the parties
agreed to arbitrate their disputes arising fromthe 1993
Agreenent in Sweden, and that any disputes arising fromthe 1994
Agreenment were to be resolved in the Russian court system AGD
shows that Archangel has been a successful participant in
lawsuits held in the Russian court system based on the sane
contracts at issue here. Additionally, AG shows that nmuch of

t he evi dence needed for trial is located in Russia and is in the
Russi an | anguage, and that many of the likely witnesses |live and

work in Russia.

19



Archangel controverts AGD s evidence with affidavits from
two of its corporate officers. These affidavits set forth
conpet ent evi dence establishing that its principal place of
busi ness was in Col orado begi nning in January of 1998.
Archangel’s CEO al so states that he “believe[s] that AGD
effected a schene, beginning in late 1995-early 1996, to deceive
[ Archangel] into believing that AGD woul d honor its obligations
to [Archangel], when it had no intent to do so, in order to
obtain financial and other benefits from|[Archangel].”

Addi tionally, Archangel provides conpetent evidence that it nade
several mllion-dollar paynents from Col orado after relying on
AGD s representations concerning the agreenents.

Archangel also details the tinme franes and subject matter
of approximately 13 of the 75 comrmunications it received from
AGD in Col orado. These communi cations, nost of which are
attached as exhibits, include: 1) a March 17, 1998, nenorandum
froman agent of AGD and Lukoil allegedly sent to Archangel in
Col orado stating that AGD had no cl ai ns agai nst Archangel, that
all parties to the 1994 Agreenent were planning on honoring it,
and that both the 1993 and 1994 Agreenents remained in ful
effect; 2) a letter dated April 3, 1998, which was “transmtted”
to Archangel in Colorado by an agent of AGD and Lukoil, in which
Lukoil’s president, in what appears to be a response to a prior

| etter sent by Archangel, indicates that Lukoil “adheres to

20



principles of continuity and execution of the previously

concl uded agreenents,” and “[it] conducts its business in
connection with the purchase of equity in [AG)] while staying
true to the very sanme principles”; 3) a March 5, 1998, letter by
agents of AGD and Lukoil faxed to Archangel in Col orado

i ndi cating that AG “does not renounce (or withdraw fron) the
obligations” it has fromthe 1993 and 1994 Agreenents; 4) a

tel ephone call in May or June 1998, from Usmanov, who owned a
part of AGD and was responsible for AGD s activities under the
1994 Agreenent, to Archangel’s CEO in Col orado indicating that
“[ Archangel s CEQ] should neet with himin Mdscow as soon as
possi ble”; 5) a tel ephone call sonetine during the week of My
25, 1999, from AGD s chairman indicating that Usmanov wanted to
nmeet with Archangel’s CEO to resolve their disputes relating to
the 1993 and 1994 Agreenents; 6) a July 23, 1999, letter from
AGD s chai rman, that was addressed and tel ecopied to Archangel’s
CEO in Col orado, indicating that AGD was in conpliance with the
1999 Agreenent and that they hoped that Archangel would al so
conply with the Agreenent; 7) a July 27, 1999, letter from AGD s
deputy general director and |egal counsel, addressed and

tel ecopied to Archangel’s CEO in Colorado in response to a

letter sent by Archangel, indicating inter alia, that it was in

conpliance with the 1999 Agreenent and woul d continue to be; 8)

phone calls fromAG and its agents fromJuly to August of 1999,
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to the effect that AGD wanted to issue a joint press rel ease
announci ng that an agreenent had been reached and the di anond
Iicense would be transferred to the Russian joint stock conpany;
9) a letter of August 4, 1999, from AGD s deputy general
director and | egal counsel telecopied to Archangel in Col orado,
in response to a letter and draft of a joint press rel ease sent
by Archangel to AGD, enclosing its own proposed joint press
release to the effect that all parties would adhere to the 1999
Agreenent; 10) an August 10, 1999, letter from AGD s deputy
general director and | egal counsel telecopied to Archangel in
Col orado in response to an earlier letter sent by Archangel
enclosing a nodified draft of the joint press release stating
that “[the 1999 Agreenent] fully resolves all of the differences
between the parties, and that it is binding and wll be adhered
to by all parties. Now, therefore, a conflict between AG and
Archangel is conpletely and fully behind us.”; 11) an October

13, 1999, letter fromAG s chairman to Archangel in Colorado in

response to a fax received by Archangel, which states inter

alia, that “[AG)] is starting to doubt whether it is any use to
conti nue discussions on [disputed] issues,” and that “[ AG] once
again categorically [rejects] any and all clains that AGD

violates the [prior agreenents] and confirns our wllingness and
readiness to live by it. W express hope that we will encounter

a simlar reaction fromJ[Archangel], this tinme not only in
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words.”; 12) an open letter from AGD s chairman to sharehol ders
dat ed January 26, 2000, and copied to Archangel, giving
assurances that AGD would “fulfill everything necessary to
achi eve the purposes of the [prior agreenents] and to transfer
the [dianond license] to the joint legal entity.”; 13) a letter
of January 31, 2000, by AGD s general director in response to an
earlier fax sent by Archangel stating that “AGD, using the
| atest changes in the Russian | egislation, would be ready to
transfer the [dianond] license to [the joint stock conpany] by
way of addressing an appropriate application to the Mnistry of
Nat ural Resources of the Russian Federation, to the
Adm ni stration of the Archangel sk Qoblast, and to other rel evant
authorities.”

From t he above facts we discern factual disputes regarding
the time period that Archangel had its principal place of
busi ness in Col orado, and whether Russia is a viable forumfor
trial. W nust resolve these conflicts in Archangel’s favor for
pur poses of the 12(b)(2) notion. Nonetheless, we concl ude that
AGD s communi cations with Archangel in Col orado do not raise the
i nference that Col orado has specific jurisdiction over AGD.

We note that Archangel attenpts to subject AG to
jurisdiction in Col orado based on the approximtely 75
communi cations from AG to Archangel in Colorado. As we begin

our review of these jurisdictional facts, it is perhaps nost
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striking that the only reason AGD communi cated with Archangel in
Col orado at all was because Archangel unilaterally decided to
move its principal place of business here. This is especially
inmportant in light of the fact that all of the 75 all eged
comuni cations by AG to Col orado concern the resol ution of
di sputes pertaining to the 1993 and 1994 Agreenents. These
contractual disputes did not arise when Archangel was a Col orado
resident. To the contrary, the parties’ contractual disputes
arose in “late 1995-early 1996” when Archangel’s principal place
of business was in Canada. Under these circunstances, if we
were to give significant weight to AGD s Col orado contacts
al | eged by Archangel, we would be condoni ng Archangel’s tactic
of essentially forcing AGD to subject itself to litigation in
our courts if it in any way comruni cated with Archangel in
Colorado in an attenpt to resolve the parties’ ongoi ng di sputes
that arose years earlier in a foreign jurisdiction. W cannot
sanction the effects of such unilateral action on behal f of
Archangel and we therefore find that the significance of AGD s
contacts in relation to the agreenents, all of them is of nuch
| ess wei ght accordingly.

We further note that the 1993 and 1994 Agreenents, as well
as the 1999 Agreenent, do not show any purposeful avail nment on
the part of AGD. It is undisputed that the contracts at issue

here were negoti ated and executed in Russia and pertain to the
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m ni ng of di anonds on Russian soil, the creation of a Russian

di anond- devel opnent conpany, and the award of a di anond
“license” by the Russian government. Further, any disputes that
arose fromthese contracts were to be resolved in Sweden
pursuant to United Nations-approved rules or in the Russian
court system In this sense, none of the “prior negotiations
and contenpl ated future consequences, along with the terns of
the contract and the parties’ actual course of dealing,” Burger

King Corp. v. Rudzewicz, 471 U S. 462, 479 (1985), have anything

to do with Col orado beyond the fact that Archangel’s princi pal
pl ace of business was here beginning in 1998. This concl usion
is buttressed by the fact that Archangel alleges in its
conplaint that it has a satellite office in Russia.

Based on the aforenenti oned anal ysis of the jurisdictional
facts, we conclude that AG s contacts with Archangel in
Col orado are nerely of the “random fortuitous, or attenuated”’
nature and do not raise an inference that AGD purposefully
availed itself of the privilege of conducting business here.

Archangel argues that our decision in Waterval v. Dist.

., 620 P.2d 5 (Colo. 1980), dictates a finding of specific
jurisdiction over AGD. However, that case is distinguishable.
Wat erval involved an attorney/client relationship that began in

Virginia and continued after the plaintiff noved to Col orado.

620 P.2d at 7. There, the client’s clains arose alnost entirely
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froman investnent account that she opened while she was a

Col orado resident, and the dispute did not arise until many
years after the client had noved to Colorado. 1d. Here,
however, the vast majority of Archangel’s clains pertain to
contracts that were negotiated and executed in Russia while it
was a Canadi an resident. Also, Archangel noved to Col orado
after disputes had arisen against AGD.° Further, although we
note that Archangel entered into the 1999 Agreenent wth AGD
while it was a Col orado resident, because that agreenent
concerns only the resolution of disputes arising in |ate 1995
fromthe pre-Col orado 1993 and 1994 Agreenents, the 1999

Agr eenent does not create any continuing obligations independent
fromthe Russian-focused earlier contracts.

I nsofar as the “arising out of” prong of the specific
jurisdiction inquiry is concerned, we conclude that Archangel
has failed to raise an inference that AGD s actions giving rise
to the litigation create a substantial connection wth Col orado.
As we pointed out earlier, it is undisputed that all of the 75
communi cations by AG into Col orado concerned the 1993, 1994,

and 1999 Agreenents. That AGD s communi cations into Col orado

°> By deciding today that Waterval, 620 P.2d 5, is distinguishable
fromthe facts of this case, we in no way forecl ose the
possibility that other situations m ght arise where Waterval
woul d operate to confer personal jurisdiction over a non-

resi dent defendant.
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wer e based on such Russian-oriented agreenents portends a very
slight nexus between AGD s communi cations to Archangel and
Col orado. Further, the Russian and Canadi an governnents’

involvenent in the attenpt to resolve this dispute even after

Archangel noved to Col orado reflects the nature of Archangel’s
clains and the extent to which they did not really arise out of
AGD s contract-rel ated communi cati ons to Archangel in Col orado.

In its attenpt to subject AGD to the jurisdiction of the
Col orado courts, Archangel relies on two Col orado cases hol di ng
that, “where a defendant’s intentional, and allegedly tortious,
actions, taken outside the forum are expressly directed at
causing a harnful effect wwthin the forumstate, a sufficient
nexus exi sts between the defendant and the state so as to

satisfy due process.” D & D Fuller CATV Constr. Inc. v. Pace,

780 P.2d 520, 525-26 (Colo. 1989)(interpreting Cal der v. Jones,

465 U.S. 783 (1984)); Cassic Auto Sales, Inc. v. Schocket,

832 P.2d 233 (Colo. 1992). As such, Archangel contends that its
al l egations of AG s fraudul ent conduct, in conbination with
AGD s alleged contacts set forth in the conpl aint and
affidavits, are sufficient to invoke the jurisdiction of the

Col orado courts over AGD. W disagree wth Archangel under

t hese circunstances.

D & D Fuller involved husband and wi fe Col orado residents

who filed for divorce. 780 P.2d at 521-22. During the divorce
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proceedi ngs, the wife obtained a restraining order against the
husband that prevented himfrom seeing the couple’ s son
|d. at 521. The husband subsequently ki dnapped the son and went
into hiding. 1d. The husband s parents played an active role,
both individually and as agents of their conpany, in concealing
t he whereabouts of the husband and son fromthe authorities,
incurring several contacts with various Col orado state agencies,
banks, businesses, and residents. 1d. at 521-23. There were
all egations that the husband’ s nother made threateni ng phone
calls into Col orado and that the husband's father was in
Col orado at sone point. |Id. at 522. In determning that it was
consistent with due process to subject the husband’ s parents and
their conpany to Colorado’s jurisdiction we held:

The acts allegedly commtted by the petitioners were

directed at interfering with [the child’ s]

relationship with his nother, avoiding the dictates of

the Col orado restraining order, aiding in concealing

[the child] fromhis | egal custodian, and preventing

his return to Col orado. Thus, Col orado was the focal

point of both the petitioner’s actions and the effects
of those actions.

Id. at 525 (enphasis added).

Cl assic Auto Sal es, announced three years after D & D

Fuller, involved a Col orado plaintiff who purchased a car based

on an ad he saw in two nationally circul ated nagazi nes.
832 P.2d at 234. After engaging in four or five tel ephone calls

wi th the Nebraska defendant, plaintiff purchased the car based
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on defendant’s representations about it. 1d. Several nonths
after he bought it, the plaintiff discovered that the car was
not the nodel represented by the defendant and brought suit

al l eging fraud, conceal nent, negligent m srepresentation, and
deceptive trade practices. |1d. at 235. Relying on D &D
Fuller, we determ ned that “the alleged tel ephone conversati ons,
especially taken together with the magazi ne advertisenents, were
sufficient mninmumcontacts to subject the defendants to
jurisdiction of Colorado courts” in light of the “effects” that
the Colorado plaintiff suffered here. 1d. at 237 (internal

guotations omtted).

Both D & D Fuller and Cl assic Auto Sal es are based on the

Suprene Court’s decision in Calder v. Jones,

465 U.S. 783 (1984). 1In Calder, a California resident sued two
Florida resident enployees of the National Enquirer in
California court alleging libel, intentional infliction of
enotional harm and invasion of privacy. 1d. at 785-86. The
Suprene Court concluded that the defendants’ California contacts
were sufficient to neet the m nimum contacts requirenment of due
process. |d. at 788-89. The Court determ ned:

The allegedly |ibelous story concerned the California

activities of a California resident. It inpugned the

prof essionalismof an entertai ner whose tel evision

career was centered in California. The article was

drawn from California sources, and the brunt of the
harm in terns of both enptional distress and the
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injury to [the plaintiff’s] professional reputation,
was suffered in California.

Id. After noting that California was both the focal point of
the libelous story and of the harmsuffered, the court held that
California could properly exercise jurisdiction over the Florida
def endants “based on the ‘effects’ of their Florida conduct in
California.” |1d. at 789.

Contrary to Archangel’s contention, we cannot concl ude that

the rule set forth in Calder and applied in D & D Fuller and

Classic Auto Sales allows an exercise of personal jurisdiction

over AGD in these circunstances. Rather, we agree with the
Tenth Circuit Court of Appeals’ analysis of a simlar factual

setting in Far West Capital, Inc. v. Towne,

46 F.3d 1071 (10'" Cir. 1995).

There, Towne, the defendant and a Nevada resident, owned
property in Nevada that the Utah plaintiff, Far West
Corporation, had an interest in developing. 1d. at 1073. The
negoti ati ons took place in Nevada, but Towne sent several
communi cations, including letters and faxes, to Far West in
Utah. 1d. The parties also set up an escrow account in U ah.
Id. As the negotiations progressed, Towne also hired a Utah
resident as her consultant, who in addition to lending his

expertise about geothermal resources, picked up drafts of |eases

fromFar West in U ah and forwarded the drafts to Towne. | d.
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Towne and Far West eventually entered into a | ease agreenent

whi ch required that any disputes arising fromthe contract be
governed by Nevada law. |1d. Shortly after entering into the
agreenent, Far West negotiated a sub-lease with a third party to
build a power plant on the property. Far West, 46 F.3d at 1074.
As part of the financing arrangenment relating to the subl ease,
the third party required certain stipulations between Far West
and Towne. |d. After Towne refused to agree to certain
stipulations, Far West brought suit in Uah federal court

al l eging breach of contract and several business torts including
bad faith breach of contract, intentional interference with
contractual relations, and econom c duress. |Id.

In analyzing the “effects” test set forth in Calder, after
revi ewi ng several post-Cal der decisions, the Far West court
concl uded:

[ T]he nere allegation that an out-of-state defendant

has tortiously interfered with contractual rights or

has comm tted other business torts that have all egedly

injured a forumresident does not necessarily

establish that the defendant possesses the

constitutionally required mninmumcontacts. |nstead,

in order to resolve the jurisdictional question, a

court nust undertake a particularized inquiry as to

the extent to which the defendant has purposefully

availed itself of the benefits of the forum s | aws.

Id. at 1079. Applying this narrow interpretation of the Cal der

“effects” test, the court of appeals affirmed the district

court’s conclusion that the exercise of Uah's jurisdiction over
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Towne woul d vi ol ate due process even though Far West all eged
intentional torts and that it suffered injury in Uah. See
id. at 1075. Specifically, the Tenth Grcuit concluded that,
unli ke the situation in Calder, Towne’'s actions were not
“expressly ained at” Utah and Utah was not the “focal point” of
the tort and its injury. Far Wst, 46 F.3d at 1080. The court
summari zed the circunstances in that case by noting, “[i]n
short, there is no indication that Utah had anything but a
fortuitous role in the parties’ past dealing or would have any
role in their continuing relationship.” 1d.

The narrow reading given by the Tenth Crcuit to the Cal der
“effects” test is conpatible with the due process inquiry that
has traditionally focused on “the relationship anong the

defendant, the forum and the litigation.” Shaffer v. Heitner,

433 U. S. 186, 204 (1977). Such a construction nmandates an
inquiry “as to the extent to which the defendant has
purposefully availed itself of the benefits” of Col orado’ s | aws.
Far West, 46 F.3d at 1079.

Applying this principle to our case, our analysis |eads us
to conclude that AGD has not purposefully availed itself of the

privilege of conducting business in Colorado.® AGD s attenuated

® W further note that this is a two-prong test, and even if the
first prong were satisfied, the second one is not in that we
have determ ned that Archangel’s clains do not neet the “arising
out of” prong of the m ninum contacts inquiry.
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and fortuitous contacts, coupled with the renote nexus between
AGD s Col orado contacts and this litigation, fail to raise an
i nference of specific jurisdiction over AGD

2. Lukoi

Archangel ' s conplaint alleges that Lukoil directly or
indirectly controlled a conpany that managed AGD at all rel evant
time periods, and that Lukoil’'s agents directed AG to nmake the
af orenenti oned comruni cations into Col orado.

Lukoi |l chal l enges Archangel’s all egations of personal
jurisdiction with the affidavits of various enpl oyees, which
provi de conpetent evidence that Lukoil did not acquire any
interest in AG until March 30, 2001.

In an effort to establish a prima facie show ng of specific
jurisdiction over Lukoil, Archangel again relies on the
affidavits of its corporate officers, which provide conpetent
evi dence that Lukoil obtained control of AGD as early as
Decenber 1997. Archangel’ s evidence al so shows that many of
Lukoil’s forner enployees becane nenbers of AG s board of
directors soon thereafter.

Based on the pleadings and evidence, it appears that
Archangel attenpts to assert specific jurisdiction over Lukoi
based on the principle that AGD was acting as its agent.
However, w thout deciding whether this tactic is legally sound,

we concl ude that since Archangel has failed to establish a prim
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facie showi ng of specific jurisdiction over AG, Archangel has
also failed to denonstrate a prim facie show ng of specific
jurisdiction over Lukoil.

C. General Jurisdiction over Lukoi

Al t hough Archangel fails in its attenpt to establish a
prima facie show ng of specific jurisdiction over Lukoil, we
find that it has raised a reasonable inference of general
jurisdiction over Lukoil. Archangel sets forth facts inits
conpl aint showi ng that Lukoil operates a gas station in
Col orado. Archangel also alleges that Lukoil has entered into a
vari ety of agreenents with Col orado conpanies to provide Lukoi
wi th engi neering services.

Lukoil rebuts the allegation that it has contracted with
several Col orado engineering firnms through the affidavits of
sone of its enployees. These affidavits also show that Lukoi
is a Russian conpany with its principal place of business in
Russia, and that it has never entered into any contracts with
Archangel or any other entity |ocated in Colorado. Lukoil
further denonstrates that it is not registered to do business in
Col orado, and that it has no offices, enployees, agents, or any
busi ness interests here. Lukoil also has never conducted any
nmeeti ngs here, nor does it own any property in Col orado.

Addi tionally, through the affidavit of the fornmer advisory

director of a conpany called Nexus Fuels, Inc., Lukoil provides
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conpetent evidence that the d endal e, Col orado, gas station at
i ssue was, essentially, never owned or controlled by Lukoil.

Relying on the affidavit of its CEQ, Archangel provides
conpetent evidence that Lukoil is active in the retail gas
i ndustry in Colorado. To support this contention, Archangel
attaches a press rel ease posted on the Lukoil website stating,
in pertinent part, that “LUKO L has becone the first Russian oi
conpany which in 1997 began to build its own gasoline filling
stations in the USA. Today there are six stations in Col orado,
Virginia, Mane [sic], and sone other states.” Archangel also
subm ts photos of a gas station in dendal e, Colorado, on which
Lukoil’s logo is displayed prom nently.

Based on Archangel’ s evi dence show ng that Lukoi
essentially admtted to owning the dendale gas station, as well
as the evidence showi ng Lukoil’s | ogo posted on the gas station,
we concl ude that Archangel established a prima facie show ng of
general jurisdiction over Lukoil.’

Lukoi |l argues that the nere display of a logo is not
sufficient for a finding of a continuous and systematic busi ness
presence. W agree. However, for purposes of the 12(b)(2)

notion, we find that the |l ogo, taken with the other evidence

" To the extent ownership of the gas station is disputed, our
conclusion reflects the resolution of this issue in Archangel’s
favor for purposes of the 12(b)(2) notion at this stage.

35



showi ng that Lukoil operates a gas station in Col orado, raises
an inference that Lukoil has a continued and systematic business
presence here. In the 12(b)(2) sense, then, Archangel has
denonstrated a prima facie showi ng of general jurisdiction over
Lukoi I .

Havi ng deci ded that Archangel has established a prina facie
showi ng of general jurisdiction over Lukoil, for purposes of the
reasonabl eness inquiry, we conclude that this reasonable
i nference that Lukoil has a continuous and systematic busi ness
presence in Col orado nmakes it reasonable for that conpany to
defend Archangel’s clains here. Therefore, having satisfied the
due process inquiry, Archangel has successfully defeated
Lukoil’s 12(b)(2) challenge to Col orado’s personal jurisdiction
over that conpany.

I V. Concl usion

A trial court may not resolve material disputed issues of
jurisdictional fact raised in a 12(b)(2) notion w thout hol ding
a hearing. Applying the proper procedure for addressing a
12(b)(2) notion w thout such a hearing, we hold that Archangel
has failed to establish a prima facie case of specific
jurisdiction over AGD and Lukoil. Archangel has, however,
denonstrated a prima facie showi ng of general persona
jurisdiction over Lukoil. Accordingly, we affirmin part and

reverse in part the judgnment of the court of appeals and remand
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to that court to consider any other renaining unaddressed issues

rai sed on appeal relating to Lukoil.
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JUSTI CE BENDER does not parti ci pate.
We granted certiorari to review the court of appeals’

deci sion in Archangel D anond Corp. v. Arkhangel skgeol dobycha,

94 P.3d 1208 (Col o. App. 2004), in which that court held that a
trial court addressing a CR C P. 12(b)(2) notion nay decide

di sputed jurisdictional facts w thout holding an evidentiary
hearing. W now conclude that a trial court may not decide
material issues of disputed jurisdictional fact against a
plaintiff w thout such a hearing. Qur case |aw and rules
indicate that a plaintiff nust establish a prima facie case of
personal jurisdiction to overcone a CRCP. 12(b)(2) notion to
dismss. In order to rebut allegations of personal jurisdiction
set forth in the conplaint, the defendant may file affidavits.
The plaintiff may file counter-affidavits. When conpetent
evidence in the parties’ affidavits is conflicting, the court
nmust resolve the conflicts in favor of the plaintiff. The court
may not resolve disputed i ssues of fact against the plaintiff
absent an evidentiary hearing.

Appl ying that precept to this case, we conclude that the
plaintiff made a prima facie show ng of personal jurisdiction
over one of the defendants, Lukoil, and that the trial court
erred in resolving disputed i ssues of material fact against the
plaintiff to conclude otherwise. As to the defendant

Ar khangel skgeol dobycha, the plaintiff failed to nake a prima



facie showi ng of personal jurisdiction and the trial court
therefore did not err in granting that defendant’s notion to
dismss. W thus reverse in part, affirmin part and remand the

case to the—+trial court of appeals to consider any renaining

unaddr essed i ssues rai sed on appeal to that court relating to

B L T e s L
| . Background and Proceedi ngs Bel ow

This case arises froma string of contracts entered into
between the parties or their predecessors concerning the
devel opment of a Russian di anond deposit. Petitioner, Archangel
Di anond Corporation (“Archangel”), is a Canadi an corporation
whose principal place of business was in Colorado at the tine
this lawsuit was filed.® The Respondents, Arkhangel skgeol dobycha
(“AGD") and Lukoil, are both Russian corporations with their
princi pal places of business in Russia.

In 1993, Archangel and AGD entered into an agreenent (“1993
Agreenent”) whereby Archangel would finance, and AGD woul d
expl ore, the Arkhangel sk di anond deposit in northern Russia. |If
the exploration proved fruitful, the contract called for AG to
turn over the dianond license it obtained fromthe Russian
governnent to a joint stock conpany to be forned by the parties.

In turn, the joint stock conpany woul d devel op the di anond

8 Archangel noved its principal place of business back to Canada
in 2002.




deposit. The 1993 Agreenent was both negotiated and executed in
Russia and called for the resolution of any disputes arising
fromit to be arbitrated in Sweden pursuant to United Nations-
approved rul es.

The parties decided to create the joint stock conpany in
1994, in accordance with a joint activity agreenent ("1994
Agreenent”) that was negotiated and executed in Russia and that
provi ded that any disputes arising fromit would be resolved in
the Russian court system The joint stock conpany itself was
formed in accordance with Russian | aw.

D sputes arose between the parties in 1996 after the
exploration reveal ed that the dianond deposit was worth billions
of dollars. 1In 1998, Archangel noved its principal place of
busi ness from Canada to Col orado. Subsequently, and in
accordance wth the 1993 Agreenent, Archangel initiated
arbitration proceedings to resolve the contractual disputes in
Sweden. Soon thereafter, in 1999, the parties attenpted to
resolve their disputes in a new contract (“1999 Agreenent”)
whi ch essentially reaffirmed the parties’ original obligations
under the earlier contracts. The 1999 Agreenent failed to
resol ve the disputes, however, and Archangel brought suit in
Denver District Court in Novenber of 2001 on contract and tort
theories after AGD allegedly failed to neet its contractual

obl i gati ons.



AGD and Lukoil noved to dismss under CR C.P. 12(b)(2).
The trial court did not hold an evidentiary hearing. Rather, it
ruled on the notions based only on the conplaint and the
affidavits submtted by the parties. After resolving certain
di sputed jurisdictional facts in favor of the defendants, the
trial court granted the notions.

Archangel appeal ed. The court of appeals concl uded that
the trial court had wei ghed and resol ved di sputed jurisdictional
facts wi thout conducting a hearing, but held that the court was

permtted to do so. See Archangel Di anond Corp., 94 P.3d at

1216. Archangel subsequently petitioned for and we granted
certiorari.
1. Analysis

We granted certiorari to decide whether, when ruling on a
CRCP. 12(b)(2) notion, a trial court may weigh and resol ve
di sputed jurisdictional facts without holding a hearing.®
Archangel argues that its due process rights were viol ated when
the trial court weighed and resol ved di sputed jurisdictional
facts against it without first allow ng discovery and conducting
an evidentiary hearing. ACD counters that the trial court did

not actually resolve any disputed nmaterial facts pertaining to

® W granted certiorari to consider:

Whet her the court of appeals erred in concluding a trial court
may decide a CR C. P. 12(b)(2) notion by wei ghing and resol vi ng
factual issues w thout an evidentiary hearing.



its personal jurisdiction over them Rather, AGD argues, the

trial court found that the undi sputed facts before it did not

establish a prima facie show ng of personal jurisdiction.
Lukoil’'s argunent is essentially the same as AGD s: that the
trial court did not err by failing to hold an evidentiary
heari ng because there were no material disputed jurisdictional
facts, and the undisputed jurisdictional facts did not add up to
a prima facie show ng of personal jurisdiction over it.

We conclude that a trial court nust not weigh and resol ve
di sputed facts raised in a 12(b)(2) notion unless it conducts an
evidentiary hearing. W begin our analysis by clarifying the
proper procedure for addressing a 12(b)(2) notion to dismss.
Next, in light of the proper procedure, we review de novo
whet her Archangel established the prim facie case of personal
jurisdiction necessary to defeat AGD s and Lukoil’s 12(b)(2)
noti ons.

Proper Procedure for Addressing a 12(b)(2) Motion

We begin by noting that CR C P. 12(b)(2) is virtually
identical to its federal counterpart. See F.R C P. 12(b)(2).
As such, we may turn to federal precedent for guidance in
clarifying our procedure for addressing a 12(b)(2) notion to

dismss. Bd. of County Coormirs v. Dist. C.,

172 Col 0. 311, 313, 472 P.2d 128, 129 (1970)(noting the

simlarities between CR C. P. 12(b) and F.R C.P. 12(b)); accord



Benton v. Adans, 56 P.3d 81, 86 (Colo. 2002)(conparing

CRCP. 15(a) to F.RCP. 15(a)); Leidy’'s v. HOEng’'g, Inc.

811 P.2d 38 (Colo. 1991)(using federal case |law in analyzing
C.R C.P. 52).

In its discretion, a court may address a 12(b)(2) notion
prior to trial based solely on the docunentary evidence or by

hol ding a hearing. See FDI C v. Oaklawn Apartnents,

959 F.2d 170, 174 (10th Gr. 1992); Ten MIle Indus. Park v. W

Pl ains Serv. Corp., 810 F.2d 1518, 1524 (10th Gr. 1987). These

options are not nutually exclusive. Data Disc, Inc. v. Sys.

Tech. Assocs. Inc., 557 F.2d 1280, 1285 (9th Cr. 1977); see

Foster-MIller, Inc. v. Babcock & W/I cox Canada,

46 F.3d 138, 145 (1st Gr. 1995). However, the plaintiff’s
burden of proof on the question of personal jurisdiction depends
on the method the court enploys to decide the 12(b)(2) notion.

Gakl awn, 959 F.2d at 174; see Boit v. Gar-Tec Prods. Inc.,

967 F.2d 671, 676 (1st Cir. 1992).
Where the court decides the notion only on the docunentary
evi dence, the plaintiff need only denonstrate a prima facie

showi ng of personal jurisdiction to defeat the notion.'® Benton

10 Al t hough a prima facie showing of personal jurisdiction is
sufficient to overcone the 12(b)(2) notion, the plaintiff
ultimately bears the burden of denonstrating personal
jurisdiction by the close of trial by a preponderance of the
evidence if the defendant raises the chall enge again at that
time (having tinely raised the question already in the 12(b)(2)



v. Cameco Corp., 375 F.3d 1070, 1074 (10th G r. 2004); QCakl awn,

959 F.2d at 174. A prima facie show ng exists where the
plaintiff raises a reasonable inference that the court has

jurisdiction over the defendant. See Keefe v. Kirschenbaum &

Ki rschenbaum P.C., 40 P.3d 1267, 1272 (Col o. 2002).

Docunent ary evi dence consists of the allegations in the
conplaint, as well as affidavits and any other evidence

submtted by the parties. OM Holdings, Inc. v. Royal Ins. Co.

of Canada, 149 F.3d 1086, 1091 (10th G r. 1998); Ten Mle,
810 F.2d at 1524. Simlar to the court’s role in addressing a
nmotion for summary judgnent, a court addressing a 12(b)(2)
noti on on docunentary evidence alone acts as a “data collector”

and not a factfinder. Foster-MIller, 46 F.3d at 145; see

Leidy’'s, 811 P.2d at 39. Accordingly, the allegations in the
conpl ai nt nust be accepted as true to the extent they are not
contradi cted by the defendant’ s conpetent evidence, and where
the parties’ conpetent evidence presents conflicting facts,

t hese di screpancies nust be resolved in the plaintiff’'s favor.

Foster-MIler, 46 F.3d at 145; Behagen v. Amateur Basket bal

nmotion). Qaklawn, 959 F.2d at 174 (noting that “whatever degree
of proof is required initially, a plaintiff nust have proved by
the end of trial the jurisdictional facts by a preponderance of
t he evidence”) (internal quotations and citations omtted).
Further, as discussed below, either in the alternative, or
subsequent to a prima facie show ng, the court may require the
plaintiff to establish personal jurisdiction by a preponderance
of the evidence at a hearing prior to trial.



Ass’'n, 744 F.2d 731, 733 (10th Gr. 1984): Leidy’s,

811 P.2d at 40. The purpose of the light prima facie burden of
proof at this early stage of litigation is sinply to screen out
“cases in which personal jurisdiction is obviously Iacking, and
those in which the jurisdictional challenge is patently bogus.”

Foster-MIller, 46 F.3d at 145.

Where a trial court elects to resolve a 12(b)(2) notion by
hol di ng an evidentiary hearing, the plaintiff’s burden
increases. At that juncture, the plaintiff nust establish

jurisdiction by a preponderance of the evidence. 1d.; QGaklawn,

959 F.2d at 174. Wen a court holds a hearing, it is the
factfinder and is in a position to weigh and resol ve any factual

di sputes pertaining to jurisdiction. Foster-MIller

46 F. 3d at 146; see Ten Mle, 810 F.2d at 1524. To this end,

the court has the power to control the scope of the hearing and
any di scovery that nay be necessary to allow it to decide the

question of personal jurisdiction fully. Foster-MIler

46 F. 3d at 146; see Wenz v. Nat’'l Westm nster Bank, PLC,

91 P.3d 467, 469 (Colo. App. 2004) (hol ding regul ation of
di scovery on jurisdictional issues is within the trial court’s
di scretion).

I n deci di ng whether a hearing on the issue of personal
jurisdiction is appropriate, the court nust determne if the

circunstances of a particular case indicate it is

10



unfair to force an out-of-state defendant to incur the
expense and burden of a trial on the nerits in the

| ocal forumw thout first requiring nore of the
plaintiff than a prima facie show ng of facts
essential to in personamjurisdiction. A court may so
determ ne, for exanple, when the proffered evidence is
conflicting and the record is rife with
contradictions, or when a plaintiff's affidavits are
patently incredible.

Foster-MIller, 46 F.3d at 145-46 (quoting Boit,

967 F.2d at 676). To this end, a court may determ ne that an
evidentiary hearing is warranted even if it has already
determned that a plaintiff has nmade a prima facie show ng of

personal jurisdiction. 1d. at 146; see Data Di sc,

557 F.2d at 1285. The court should be wary of finally deciding
the jurisdictional question at an evidentiary hearing where the
jurisdictional facts are inextricably intertwined with the
merits of the case, because doing so could endanger the

plaintiff's substantive right to a jury trial. Foster-MIler

46 F.3d at 146; see C.R C P. 16(d); Schrammv. OGCakes,

352 F.2d 143, 149 (10th Gr. 1965). Further, the parties nust
be aware that if the trial court does address the jurisdictional
question at a hearing, any findings it makes could | ater have a

preclusive effect against a party. Foster-MIler

46 F.3d at 146.
The procedure outlined by the federal courts for addressing
12(b)(2) notions furthers principles of “flexibility, judicial

econony, and the preservation of substantial rights.” Ander son

11



v. Am Soc. of Plastic and Reconstructive Surgeons,

807 P.2d 825, 827 (U ah 1990)(noting that the federal approach
to addressing 12(b)(2) notions is notivated by a concern for
these three factors). W conclude that the procedure al so
appropriately balances the interests of the litigants, and
clarifies the trial court’s role.

Hence, in sunmary, because the trial court here decided to
address the CR C. P. 12(b)(2) jurisdictional challenge on the
docunentary evidence alone, the trial court’s role was to
determ ne whether the plaintiff successfully asserted a prinma
facie case of personal jurisdiction over each defendant. In
maki ng that assessnent, the trial court was required to resolve
any disputed issues of material jurisdictional fact in favor of
the plaintiff. |If the trial court determ ned that Archangel had
made a prinma facie show ng of personal jurisdiction, the trial
court could still, inits discretion, either hold an evidentiary
hearing to resolve the issue fully prior to trial, or it could
sinply proceed to trial where, if the defendant again chall enged
the court’s personal jurisdiction, Archangel would have to prove
personal jurisdiction by a preponderance of the evidence.

[11. Application
A.  Requirenents for Personal Jurisdiction
A plaintiff seeking to invoke a Col orado court’s

jurisdiction over a non-resident defendant nust conply with the

12



requi renents of our |ong-armstatute and constitutional due
process. See Keefe, 40 P.3d at 1270. Because the General
Assenbly intended for our long-armstatute to confer the nmaxi mum
jurisdiction permtted by the due process clauses of the United
States and Col orado constitutions, we necessarily address the
requi renents of the |ong-armstatute when we engage in

constitutional due process analysis. 1d.; see M. Steak, Inc.

v. Dist. ., 194 Colo. 519, 521, 574 P.2d 95, 96 (1978). In

regard to personal jurisdiction, due process analysis involves
an ad hoc evaluation of the facts of each case and is generally
considered nore of an art than a science. Keefe,

40 P. 3d at 1272. However, this does not nean that due process
anal ysis is discretionary. 1d. Due process requires that a
def endant have certain m ninumcontacts with the forumstate so
that he may foresee being answerable in court there. See id.
at 1270-71. The quantity and nature of the m ni mum contacts
requi red depends on whether the plaintiff alleges specific or

general jurisdiction. See id. at 1271. Because Archangel

1 Colorado’s Long Arm Statute states, in pertinent part:
Engaging in any act enunerated in this section by any
person, whether or not a resident of the state of
Col orado, either in person or by an agent, submts such
person . . . to the jurisdiction of the courts of this
state concerning any cause of action arising from
(a) The transaction of any business within this state;
(b) The conmmi ssion of a tortious act within this state .

§ 13-1-124(1)(a)-(b), C. R 'S. (2005).
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asserts specific and general jurisdiction, we discuss both
concepts bel ow.
1. Specific Jurisdiction
Specific jurisdiction is properly exercised where the
injuries triggering litigation arise out of and are related to
“activities that are significant and purposefully directed by
the defendant at residents of the forum” 1d. at 1271 (citing

Burger King Corp. v. Rudzewi cz, 471 U. S. 462, 472 (1985)). As

such, the mninmumcontacts inquiry in regard to specific
jurisdiction is essentially a two part test assessing, (1)
whet her the defendant purposefully availed hinself of the
privilege of conducting business in the forumstate, and (2),
whether the litigation “arises out of” the defendant’s forum
related contacts. See id. at 1270-71 (noting that due process
anal ysis revol ves around the defendant’s “conduct and

connection” with the forumstate); OM Hol di ngs,

149 F. 3d at 1091 (“Wthin [the m ninmum contacts] inquiry we nust
det erm ne whet her the defendant purposefully directed its
activities at residents of the forum and whether the
plaintiff's claimarises out of or results fromactions...that
create a substantial connection with the forumstate.”) (internal

citations and quotations omtted); see also Caneco Corp.

375 F.3d at 1078 (applying this two-part m ni num contacts

14



inquiry where both contract and tort clains asserted). The
pur poseful avail nment requirenent precludes personal jurisdiction
resulting from®“random fortuitous, or attenuated contacts.”

Bell Helicopter Textron, Inc. v. Heliqwest Intern.,

Ltd., 385 F.3d 1291, 1296 (10th G r. 2004)(quoting Burger King,

471 U.S. at 475); Keefe, 40 P.3d at 1271. Simlarly, the
actions of the defendant, and not those unilaterally taken by
soneone el se, are significant in determ ning whether the

def endant purposefully availed hinself of the privilege of

conducting business in the forumstate. Burger King,

471 U. S. at 474-75; Keefe, 40 P.3d at 1270; see al so Asahi Metal

| ndus. Co. v. Super. C. of California,

480 U.S. 102, 109 (1987); OM Holdings, 149 F.3d at 1091. A

defendant’s deliberate creation of “continuing obligations” with
the forumstate has al so been identified as a factor
constituting purposeful availnent. Keefe, 40 P.3d at 1271

(citing Burger King, 471 U S. at 475-76). As far as the

“arising out of” prong of the specific jurisdiction test is
concerned, the actions of the defendant giving rise to the
litigation nust have created a “substantial connection” with the

forumstate. 1d.; see OM Hol dings, 149 F. 3d at 1091.

2. Ceneral Jurisdiction
Whereas specific jurisdiction requires that the cause of

action arise out of the defendant’s contacts with the forum

15



general jurisdiction permts a court to exercise jurisdiction
over a defendant even where the litigation arises out of non-

forumcontacts. Witerval v. Dist. C.,

620 P.2d 5, 9 (Colo. 1980); see OM Hol di ngs, 149 F.3d at 1091.

“However, because general jurisdictionis not related to the
events giving rise to the suit, courts inpose a nore stringent
m ni mum contacts test, requiring the plaintiff to denonstrate
the defendant’s conti nuous and systemati c general business

contacts.” OM Holdings, 149 F.3d at 1091 (internal quotations

omtted)(quoting Metro. Life Ins. Co. v. Robertson-Ceco Corp.

84 F.3d 560, 567 (2d Gir. 1996)).
3. Reasonabl eness

Once a plaintiff has established that a defendant has the
requi site mnimumcontacts under either specific or general
jurisdiction, “these contacts nay be considered in |ight of
other factors to determ ne whether the assertion of personal
jurisdiction would conport with fair play and substanti al
justice.” Keefe, 40 P.3d at 1271 (internal quotations omnitted)

(citing Burger King, 471 U S. at 476). This inquiry “requires a

determ nation of whether a district court’s exercise of personal
jurisdiction over a defendant with m ni num contacts is
‘reasonable’ in light of the circunstances surrounding the

case.” OM Holdings, 149 F.3d at 1091 (citing Asahi,

480 U. S. at 109); Keefe, 40 P.3d at 1271. A court may consi der

16



several factors in determ ning whether the exercise of
jurisdiction is proper, including the burden on the defendant,
the forumstate’'s interest in resolving the controversy, and the
plaintiff's interest in attaining effective and conveni ent

relief. Keefe, 40 P.3d at 1271-72. \Were a defendant’s m ni mum

contacts with Col orado are weak, “the | ess a defendant need show
in ternms of unreasonabl eness to defeat jurisdiction. The
reverse is equally true: an especially strong show ng of
reasonabl eness may serve to fortify a borderline show ng of

m ni mum contacts.” OM Holdings, 149 F. 3d at 1092 (quoting

Ti cket mast er- New York, Inc. v. Alioto,

26 F.3d 201, 210 (1% Cir. 1994)); Keefe, 40 P.3d at 1271-72.
B. Specific Jurisdiction over AG and Lukoi

We assess whet her Archangel has established a prima facie
show ng of specific jurisdiction over AGD and Lukoi
respectively. 1In doing so, we first set forth the
jurisdictional allegations in the conplaint, followed by the
evidence set forth in the parties’ affidavits. Finally, we
anal yze the jurisdictional facts presented and concl ude t hat
Archangel has failed to establish a prinma facie show ng of
specific jurisdiction over both AGD and Lukoil. W reviewthe

docunent ary evi dence de novo. Foster-MIller, 46 F.3d at 147,

Ten Mle, 810 F.2d at 1524; see In re Marriage of Malw tz,
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99 P.3d 56, 59 (Colo. 2004); Bolser v. Bd. of Commirs,

100 P.3d 51, 53 (Colo. App. 2004).
1. AGD

In its conplaint, Archangel alleges the following: that its
princi pal place of business is in Colorado; that ACD directed
numer ous conmuni cations to Archangel in Col orado, including
letters, faxes, and tel ephone calls; that AGD s communi cati ons
to Archangel in Col orado concerned the parties’ contractual
agreenents and were designed to facilitate an illegal schene;

t hat Archangel and AGD entered into the 1999 Agreenent in an
attenpt to resolve their disputes; and that Archangel spent
nmoney in reliance on AGD s statenents. The conplaint also

i ndi cates that Archangel operates a Russian satellite office.
Further, it alleges that the Russian court systemis corrupt,
and that the Russian and Canadi an governnents were both invol ved
in attenpting to resolve this dispute even after Archangel noved
to Col orado.

AGD responds to Archangel’s initial jurisdictional
allegations with the affidavits of one of its |lawers and the
deputy chairman of its board of directors. The affidavits show
t hat Archangel has m ni mal busi ness operations in Col orado. The
affidavits al so denonstrate that AGD is a Russian conpany to the
extent that: it is incorporated under Russian law, it is the

successor to a Russian state-owned enterprise; its principal

18



pl ace of business is in Russia; it is in the Russian oil, gas,
and m ning business; it conducts all sales and production
activities in Russia; and all of its 4,500 enpl oyees |ive and
work in Russia. Further, ACD denonstrates that its Col orado
contacts are negligible to the extent that: it is not

aut hori zed to conduct business in Colorado; it has no agent
designated to accept service in Colorado; it does not have any
property interests of any kind in Colorado; it has not conducted
any financial transactions in Colorado; and it has no assets of
any kind here. Inportantly, AGD also shows that the agreenents
fromwhich the clains in this case arise were negotiated and
executed in Russia and concern the mning of Russian di anonds,
the formati on of a Russian joint stock conpany, and the award
and transfer of a dianond “license” issued by the Russian
government. AGD also sets forth evidence that the parties
agreed to arbitrate their disputes arising fromthe 1993
Agreenent in Sweden, and that any disputes arising fromthe 1994
Agreenment were to be resolved in the Russian court system AGD
shows that Archangel has been a successful participant in
lawsuits held in the Russian court system based on the sane
contracts at issue here. Additionally, AG shows that nmuch of

t he evi dence needed for trial is located in Russia and is in the
Russi an | anguage, and that many of the likely witnesses |live and

work in Russia.
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Archangel controverts AGD s evidence with affidavits from
two of its corporate officers. These affidavits set forth
conpet ent evi dence establishing that its principal place of
busi ness was in Col orado begi nning in January of 1998.
Archangel’s CEO al so states that he “believe[s] that AGD
effected a schene, beginning in late 1995-early 1996, to deceive
[ Archangel] into believing that AGD woul d honor its obligations
to [Archangel], when it had no intent to do so, in order to
obtain financial and other benefits from|[Archangel].”

Addi tionally, Archangel provides conpetent evidence that it nade
several mllion-dollar paynents from Col orado after relying on
AGD s representations concerning the agreenents.

Archangel also details the tinme franes and subject matter
of approximately 13 of the 75 comrmunications it received from
AGD in Col orado. These communi cations, nost of which are
attached as exhibits, include: 1) a March 17, 1998, nenorandum
froman agent of AGD and Lukoil allegedly sent to Archangel in
Col orado stating that AGD had no cl ai ns agai nst Archangel, that
all parties to the 1994 Agreenent were planning on honoring it,
and that both the 1993 and 1994 Agreenents remained in ful
effect; 2) a letter dated April 3, 1998, which was “transmtted”
to Archangel in Colorado by an agent of AGD and Lukoil, in which
Lukoil’s president, in what appears to be a response to a prior

| etter sent by Archangel, indicates that Lukoil “adheres to
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principles of continuity and execution of the previously

concl uded agreenents,” and “[it] conducts its business in
connection with the purchase of equity in [AG)] while staying
true to the very sanme principles”; 3) a March 5, 1998, letter by
agents of AGD and Lukoil faxed to Archangel in Col orado

i ndi cating that AG “does not renounce (or withdraw fron) the
obligations” it has fromthe 1993 and 1994 Agreenents; 4) a

tel ephone call in May or June 1998, from Usmanov, who owned a
part of AGD and was responsible for AGD s activities under the
1994 Agreenent, to Archangel’s CEO in Col orado indicating that
“[ Archangel s CEQ] should neet with himin Mdscow as soon as
possi ble”; 5) a tel ephone call sonetine during the week of My
25, 1999, from AGD s chairman indicating that Usmanov wanted to
nmeet with Archangel’s CEO to resolve their disputes relating to
the 1993 and 1994 Agreenents; 6) a July 23, 1999, letter from
AGD s chai rman, that was addressed and tel ecopied to Archangel’s
CEO in Col orado, indicating that AGD was in conpliance with the
1999 Agreenent and that they hoped that Archangel would al so
conply with the Agreenent; 7) a July 27, 1999, letter from AGD s
deputy general director and |egal counsel, addressed and

tel ecopied to Archangel’s CEO in Colorado in response to a

letter sent by Archangel, indicating inter alia, that it was in

conpliance with the 1999 Agreenent and woul d continue to be; 8)

phone calls fromAG and its agents fromJuly to August of 1999,
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to the effect that AGD wanted to issue a joint press rel ease
announci ng that an agreenent had been reached and the di anond
Iicense would be transferred to the Russian joint stock conpany;
9) a letter of August 4, 1999, from AGD s deputy general
director and | egal counsel telecopied to Archangel in Col orado,
in response to a letter and draft of a joint press rel ease sent
by Archangel to AGD, enclosing its own proposed joint press
release to the effect that all parties would adhere to the 1999
Agreenent; 10) an August 10, 1999, letter from AGD s deputy
general director and | egal counsel telecopied to Archangel in
Col orado in response to an earlier letter sent by Archangel
enclosing a nodified draft of the joint press release stating
that “[the 1999 Agreenent] fully resolves all of the differences
between the parties, and that it is binding and wll be adhered
to by all parties. Now, therefore, a conflict between AG and
Archangel is conpletely and fully behind us.”; 11) an October

13, 1999, letter fromAG s chairman to Archangel in Colorado in

response to a fax received by Archangel, which states inter

alia, that “[AG)] is starting to doubt whether it is any use to
conti nue discussions on [disputed] issues,” and that “[ AG] once
again categorically [rejects] any and all clains that AGD

violates the [prior agreenents] and confirns our wllingness and
readiness to live by it. W express hope that we will encounter

a simlar reaction fromJ[Archangel], this tinme not only in
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words.”; 12) an open letter from AGD s chairman to sharehol ders
dat ed January 26, 2000, and copied to Archangel, giving
assurances that AGD would “fulfill everything necessary to
achi eve the purposes of the [prior agreenents] and to transfer
the [dianond license] to the joint legal entity.”; 13) a letter
of January 31, 2000, by AGD s general director in response to an
earlier fax sent by Archangel stating that “AGD, using the
| atest changes in the Russian | egislation, would be ready to
transfer the [dianond] license to [the joint stock conpany] by
way of addressing an appropriate application to the Mnistry of
Nat ural Resources of the Russian Federation, to the
Adm ni stration of the Archangel sk Qoblast, and to other rel evant
authorities.”

From t he above facts we discern factual disputes regarding
the time period that Archangel had its principal place of
busi ness in Col orado, and whether Russia is a viable forumfor
trial. W nust resolve these conflicts in Archangel’s favor for
pur poses of the 12(b)(2) notion. Nonetheless, we concl ude that
AGD s communi cations with Archangel in Col orado do not raise the
i nference that Col orado has specific jurisdiction over AGD.

We note that Archangel attenpts to subject AG to
jurisdiction in Col orado based on the approximtely 75
communi cations from AG to Archangel in Colorado. As we begin

our review of these jurisdictional facts, it is perhaps nost
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striking that the only reason AGD communi cated with Archangel in
Col orado at all was because Archangel unilaterally decided to
move its principal place of business here. This is especially
inmportant in light of the fact that all of the 75 all eged
comuni cations by AG to Col orado concern the resol ution of
di sputes pertaining to the 1993 and 1994 Agreenents. These
contractual disputes did not arise when Archangel was a Col orado
resident. To the contrary, the parties’ contractual disputes
arose in “late 1995-early 1996” when Archangel’s principal place
of business was in Canada. Under these circunstances, if we
were to give significant weight to AGD s Col orado contacts
al | eged by Archangel, we would be condoni ng Archangel’s tactic
of essentially forcing AGD to subject itself to litigation in
our courts if it in any way comruni cated with Archangel in
Colorado in an attenpt to resolve the parties’ ongoi ng di sputes
that arose years earlier in a foreign jurisdiction. W cannot
sanction the effects of such unilateral action on behal f of
Archangel and we therefore find that the significance of AGD s
contacts in relation to the agreenents, all of them is of nuch
| ess wei ght accordingly.

We further note that the 1993 and 1994 Agreenents, as well
as the 1999 Agreenent, do not show any purposeful avail nment on
the part of AGD. It is undisputed that the contracts at issue

here were negoti ated and executed in Russia and pertain to the
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m ni ng of di anonds on Russian soil, the creation of a Russian

di anond- devel opnent conpany, and the award of a di anond
“license” by the Russian government. Further, any disputes that
arose fromthese contracts were to be resolved in Sweden
pursuant to United Nations-approved rules or in the Russian
court system In this sense, none of the “prior negotiations
and contenpl ated future consequences, along with the terns of
the contract and the parties’ actual course of dealing,” Burger

King Corp. v. Rudzewicz, 471 U S. 462, 479 (1985), have anything

to do with Col orado beyond the fact that Archangel’s princi pal
pl ace of business was here beginning in 1998. This concl usion
is buttressed by the fact that Archangel alleges in its
conplaint that it has a satellite office in Russia.

Based on the aforenenti oned anal ysis of the jurisdictional
facts, we conclude that AG s contacts with Archangel in
Col orado are nerely of the “random fortuitous, or attenuated”’
nature and do not raise an inference that AGD purposefully
availed itself of the privilege of conducting business here.

Archangel argues that our decision in Waterval v. Dist.

., 620 P.2d 5 (Colo. 1980), dictates a finding of specific
jurisdiction over AGD. However, that case is distinguishable.
Wat erval involved an attorney/client relationship that began in

Virginia and continued after the plaintiff noved to Col orado.

620 P.2d at 7. There, the client’s clains arose alnost entirely
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froman investnent account that she opened while she was a

Col orado resident, and the dispute did not arise until many
years after the client had noved to Colorado. 1d. Here,
however, the vast majority of Archangel’s clains pertain to
contracts that were negotiated and executed in Russia while it
was a Canadi an resident. Also, Archangel noved to Col orado
after disputes had arisen against AGD.'> Further, although we
note that Archangel entered into the 1999 Agreenent wth AGD
while it was a Col orado resident, because that agreenent
concerns only the resolution of disputes arising in |ate 1995
fromthe pre-Col orado 1993 and 1994 Agreenents, the 1999

Agr eenent does not create any continuing obligations independent
fromthe Russian-focused earlier contracts.

I nsofar as the “arising out of” prong of the specific
jurisdiction inquiry is concerned, we conclude that Archangel
has failed to raise an inference that AGD s actions giving rise
to the litigation create a substantial connection wth Col orado.
As we pointed out earlier, it is undisputed that all of the 75
communi cations by AG into Col orado concerned the 1993, 1994,

and 1999 Agreenents. That AGD s communi cations into Col orado

12 By deciding today that Waterval, 620 P.2d 5, is

di stingui shable fromthe facts of this case, we in no way
foreclose the possibility that other situations m ght arise
where Waterval would operate to confer personal jurisdiction
over a non-resident defendant.
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wer e based on such Russian-oriented agreenents portends a very
slight nexus between AGD s communi cations to Archangel and
Col orado. Further, the Russian and Canadi an governnents’

involvenent in the attenpt to resolve this dispute even after

Archangel noved to Col orado reflects the nature of Archangel’s
clains and the extent to which they did not really arise out of
AGD s contract-rel ated communi cati ons to Archangel in Col orado.

In its attenpt to subject AGD to the jurisdiction of the
Col orado courts, Archangel relies on two Col orado cases hol di ng
that, “where a defendant’s intentional, and allegedly tortious,
actions, taken outside the forum are expressly directed at
causing a harnful effect wwthin the forumstate, a sufficient
nexus exi sts between the defendant and the state so as to

satisfy due process.” D & D Fuller CATV Constr. Inc. v. Pace,

780 P.2d 520, 525-26 (Colo. 1989)(interpreting Cal der v. Jones,

465 U.S. 783 (1984)); Cassic Auto Sales, Inc. v. Schocket,

832 P.2d 233 (Colo. 1992). As such, Archangel contends that its
al l egations of AG s fraudul ent conduct, in conbination with
AGD s alleged contacts set forth in the conpl aint and
affidavits, are sufficient to invoke the jurisdiction of the

Col orado courts over AGD. W disagree wth Archangel under

t hese circunstances.

D & D Fuller involved husband and wi fe Col orado residents

who filed for divorce. 780 P.2d at 521-22. During the divorce
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proceedi ngs, the wife obtained a restraining order against the
husband that prevented himfrom seeing the couple’ s son
|d. at 521. The husband subsequently ki dnapped the son and went
into hiding. 1d. The husband s parents played an active role,
both individually and as agents of their conpany, in concealing
t he whereabouts of the husband and son fromthe authorities,
incurring several contacts with various Col orado state agencies,
banks, businesses, and residents. 1d. at 521-23. There were
all egations that the husband’ s nother made threateni ng phone
calls into Col orado and that the husband's father was in
Col orado at sone point. |Id. at 522. In determning that it was
consistent with due process to subject the husband’ s parents and
their conpany to Colorado’s jurisdiction we held:

The acts allegedly commtted by the petitioners were

directed at interfering with [the child’ s]

relationship with his nother, avoiding the dictates of

the Col orado restraining order, aiding in concealing

[the child] fromhis | egal custodian, and preventing

his return to Col orado. Thus, Col orado was the focal

point of both the petitioner’s actions and the effects
of those actions.

Id. at 525 (enphasis added).

Cl assic Auto Sal es, announced three years after D & D

Fuller, involved a Col orado plaintiff who purchased a car based

on an ad he saw in two nationally circul ated nagazi nes.
832 P.2d at 234. After engaging in four or five tel ephone calls

wi th the Nebraska defendant, plaintiff purchased the car based
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on defendant’s representations about it. 1d. Several nonths
after he bought it, the plaintiff discovered that the car was
not the nodel represented by the defendant and brought suit

al l eging fraud, conceal nent, negligent m srepresentation, and
deceptive trade practices. |1d. at 235. Relying on D &D
Fuller, we determ ned that “the alleged tel ephone conversati ons,
especially taken together with the magazi ne advertisenents, were
sufficient mninmumcontacts to subject the defendants to
jurisdiction of Colorado courts” in light of the “effects” that
the Colorado plaintiff suffered here. 1d. at 237 (internal

guotations omtted).

Both D & D Fuller and Cl assic Auto Sal es are based on the

Suprene Court’s decision in Calder v. Jones,

465 U.S. 783 (1984). 1In Calder, a California resident sued two
Florida resident enployees of the National Enquirer in
California court alleging libel, intentional infliction of
enotional harm and invasion of privacy. 1d. at 785-86. The
Suprene Court concluded that the defendants’ California contacts
were sufficient to neet the m nimum contacts requirenment of due
process. |d. at 788-89. The Court determ ned:

The allegedly |ibelous story concerned the California

activities of a California resident. It inpugned the

prof essionalismof an entertai ner whose tel evision

career was centered in California. The article was

drawn from California sources, and the brunt of the
harm in terns of both enptional distress and the

29



injury to [the plaintiff’s] professional reputation,
was suffered in California.

Id. After noting that California was both the focal point of
the libelous story and of the harmsuffered, the court held that
California could properly exercise jurisdiction over the Florida
def endants “based on the ‘effects’ of their Florida conduct in
California.” |1d. at 789.

Contrary to Archangel’s contention, we cannot concl ude that

the rule set forth in Calder and applied in D & D Fuller and

Classic Auto Sales allows an exercise of personal jurisdiction

over AGD in these circunstances. Rather, we agree with the
Tenth Circuit Court of Appeals’ analysis of a simlar factual

setting in Far West Capital, Inc. v. Towne,

46 F.3d 1071 (10'" Cir. 1995).

There, Towne, the defendant and a Nevada resident, owned
property in Nevada that the Utah plaintiff, Far West
Corporation, had an interest in developing. 1d. at 1073. The
negoti ati ons took place in Nevada, but Towne sent several
communi cations, including letters and faxes, to Far West in
Utah. 1d. The parties also set up an escrow account in U ah.
Id. As the negotiations progressed, Towne also hired a Utah
resident as her consultant, who in addition to lending his

expertise about geothermal resources, picked up drafts of |eases

fromFar West in U ah and forwarded the drafts to Towne. | d.
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Towne and Far West eventually entered into a | ease agreenent

whi ch required that any disputes arising fromthe contract be
governed by Nevada law. |1d. Shortly after entering into the
agreenent, Far West negotiated a sub-lease with a third party to
build a power plant on the property. Far West, 46 F.3d at 1074.
As part of the financing arrangenment relating to the subl ease,
the third party required certain stipulations between Far West
and Towne. |d. After Towne refused to agree to certain
stipulations, Far West brought suit in Uah federal court

al l eging breach of contract and several business torts including
bad faith breach of contract, intentional interference with
contractual relations, and econom c duress. |Id.

In analyzing the “effects” test set forth in Calder, after
revi ewi ng several post-Cal der decisions, the Far West court
concl uded:

[ T]he nere allegation that an out-of-state defendant

has tortiously interfered with contractual rights or

has comm tted other business torts that have all egedly

injured a forumresident does not necessarily

establish that the defendant possesses the

constitutionally required mninmumcontacts. |nstead,

in order to resolve the jurisdictional question, a

court nust undertake a particularized inquiry as to

the extent to which the defendant has purposefully

availed itself of the benefits of the forum s | aws.

Id. at 1079. Applying this narrow interpretation of the Cal der

“effects” test, the court of appeals affirmed the district

court’s conclusion that the exercise of Uah's jurisdiction over
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Towne woul d vi ol ate due process even though Far West all eged
intentional torts and that it suffered injury in Uah. See
id. at 1075. Specifically, the Tenth Grcuit concluded that,
unli ke the situation in Calder, Towne’'s actions were not
“expressly ained at” Utah and Utah was not the “focal point” of
the tort and its injury. Far Wst, 46 F.3d at 1080. The court
summari zed the circunstances in that case by noting, “[i]n
short, there is no indication that Utah had anything but a
fortuitous role in the parties’ past dealing or would have any
role in their continuing relationship.” 1d.

The narrow reading given by the Tenth Crcuit to the Cal der
“effects” test is conpatible with the due process inquiry that
has traditionally focused on “the relationship anong the

defendant, the forum and the litigation.” Shaffer v. Heitner,

433 U. S. 186, 204 (1977). Such a construction nmandates an
inquiry “as to the extent to which the defendant has
purposefully availed itself of the benefits” of Col orado’ s | aws.
Far West, 46 F.3d at 1079.

Applying this principle to our case, our analysis |eads us
to conclude that AGD has not purposefully availed itself of the

privilege of conducting business in Colorado.® AGD s attenuated

13 W further note that this is a two-prong test, and even if the
first prong were satisfied, the second one is not in that we
have determ ned that Archangel’s clains do not neet the “arising
out of” prong of the m ninum contacts inquiry.
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and fortuitous contacts, coupled with the renote nexus between
AGD s Col orado contacts and this litigation, fail to raise an
i nference of specific jurisdiction over AGD

2. Lukoi

Archangel ' s conplaint alleges that Lukoil directly or
indirectly controlled a conpany that managed AGD at all rel evant
time periods, and that Lukoil’'s agents directed AG to nmake the
af orenenti oned comruni cations into Col orado.

Lukoi |l chal l enges Archangel’s all egations of personal
jurisdiction with the affidavits of various enpl oyees, which
provi de conpetent evidence that Lukoil did not acquire any
interest in AG until March 30, 2001.

In an effort to establish a prima facie show ng of specific
jurisdiction over Lukoil, Archangel again relies on the
affidavits of its corporate officers, which provide conpetent
evi dence that Lukoil obtained control of AGD as early as
Decenber 1997. Archangel’ s evidence al so shows that many of
Lukoil’s forner enployees becane nenbers of AG s board of
directors soon thereafter.

Based on the pleadings and evidence, it appears that
Archangel attenpts to assert specific jurisdiction over Lukoi
based on the principle that AGD was acting as its agent.
However, w thout deciding whether this tactic is legally sound,

we concl ude that since Archangel has failed to establish a prim
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facie showi ng of specific jurisdiction over AG, Archangel has
also failed to denonstrate a prim facie show ng of specific
jurisdiction over Lukoil.

C. General Jurisdiction over Lukoi

Al t hough Archangel fails in its attenpt to establish a
prima facie show ng of specific jurisdiction over Lukoil, we
find that it has raised a reasonable inference of general
jurisdiction over Lukoil. Archangel sets forth facts inits
conpl aint showi ng that Lukoil operates a gas station in
Col orado. Archangel also alleges that Lukoil has entered into a
vari ety of agreenents with Col orado conpanies to provide Lukoi
wi th engi neering services.

Lukoil rebuts the allegation that it has contracted with
several Col orado engineering firnms through the affidavits of
sone of its enployees. These affidavits also show that Lukoi
is a Russian conpany with its principal place of business in
Russia, and that it has never entered into any contracts with
Archangel or any other entity |ocated in Colorado. Lukoil
further denonstrates that it is not registered to do business in
Col orado, and that it has no offices, enployees, agents, or any
busi ness interests here. Lukoil also has never conducted any
nmeeti ngs here, nor does it own any property in Col orado.

Addi tionally, through the affidavit of the fornmer advisory

director of a conpany called Nexus Fuels, Inc., Lukoil provides
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conpetent evidence that the d endal e, Col orado, gas station at
i ssue was, essentially, never owned or controlled by Lukoil.

Relying on the affidavit of its CEQ, Archangel provides
conpetent evidence that Lukoil is active in the retail gas
i ndustry in Colorado. To support this contention, Archangel
attaches a press rel ease posted on the Lukoil website stating,
in pertinent part, that “LUKO L has becone the first Russian oi
conpany which in 1997 began to build its own gasoline filling
stations in the USA. Today there are six stations in Col orado,
Virginia, Mane [sic], and sone other states.” Archangel also
subm ts photos of a gas station in dendal e, Colorado, on which
Lukoil’s logo is displayed prom nently.

Based on Archangel’ s evi dence show ng that Lukoi
essentially admtted to owning the dendale gas station, as well
as the evidence showi ng Lukoil’s | ogo posted on the gas station,
we concl ude that Archangel established a prima facie show ng of
general jurisdiction over Lukoil .

Lukoi |l argues that the nere display of a logo is not
sufficient for a finding of a continuous and systematic busi ness
presence. W agree. However, for purposes of the 12(b)(2)

notion, we find that the |l ogo, taken with the other evidence

4 To the extent ownership of the gas station is disputed, our
conclusion reflects the resolution of this issue in Archangel’s
favor for purposes of the 12(b)(2) notion at this stage.
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showi ng that Lukoil operates a gas station in Col orado, raises
an inference that Lukoil has a continued and systematic business
presence here. In the 12(b)(2) sense, then, Archangel has
denonstrated a prima facie showi ng of general jurisdiction over
Lukoi I .

Havi ng deci ded that Archangel has established a prina facie
showi ng of general jurisdiction over Lukoil, for purposes of the
reasonabl eness inquiry, we conclude that this reasonable
i nference that Lukoil has a continuous and systematic busi ness
presence in Col orado nmakes it reasonable for that conpany to
defend Archangel’s clains here. Therefore, having satisfied the
due process inquiry, Archangel has successfully defeated
Lukoil’s 12(b)(2) challenge to Col orado’s personal jurisdiction
over that conpany.

I V. Concl usion

A trial court may not resolve material disputed issues of
jurisdictional fact raised in a 12(b)(2) notion w thout hol ding
a hearing. Applying the proper procedure for addressing a
12(b) (2) notion wi thout such a hearing, we hold that Archangel
has failed to establish a prima facie case of specific
jurisdiction over AGD and Lukoil. Archangel has, however,
denonstrated a prima facie showi ng of general persona

jurisdiction over Lukoil. As—suech—thetrial—ecourt—hastwe

: Lot | L iuricdietion L
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evi-dence——Accordingly, we affirmthetrialecourt' s—order

: I : o | I o
: I : I : o koit— in

part and reverse in part the judgnent of the court of appeals

and remand to that court —andremndtothe trialcouwrt to

consi der any other renmi ni ng unaddressed i ssues rai sed on appeal

relating to Lukoil . -ferfurther—proceedings—hnot—+tnconststent
itk thi nion
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