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The Suprenme Court holds that sentencing court’s reliance on
one Bl akel y-exenpt or Bl akel y-conpliant aggravati ng sentenci ng
factor is sufficient to support an enhanced sentence as stated

in Lopez v. People, 113 P.3d 713 (Colo. 2005). Affirmng the

judgnent of the court of appeals, the Suprenme Court hol ds that
the sentencing court perm ssibly aggravated defendant’s sentence
based on his prior felony convictions, which are Bl akel y-exenpt

factors.
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CHI EF JUSTI CE MULLARKEY del i vered the Opinion of the Court.
JUSTI CE COATS concurs in the judgnment only, and JUSTI CE KOURLI S
joins in the concurrence.



| . Introduction
We granted certiorari in this case to determ ne whether, in

light of Blakely v. Washington, 124 S. C. 2531 (U. S. 2004), the

court of appeals erred in holding that, consistent wth the
right to a jury trial in the Sixth Arendnent, the trial judge
properly inposed upon the defendant a sentence of inprisonnent
in the aggravated range. After this case was briefed and

argued, we decided Lopez v. People, 113 P.3d 713 (Col 0. 2005),

applying Blakely to the Col orado sentencing schene. 1In the
present case, the court of appeals relied on one of its own

deci sions, People v. Allen, 78 P.3d 751 (Col o. App. 2001),

overruled by Lopez, 113 P.3d at 729 n. 13, to affirm DeHerrera's

sentence. People v. DeHerrera, No. 03CA0920, slip op. at 1

(Col 0. App. 2004) (not selected for official publication)
(hol ding that under Allen, the trial court’s finding of
extraordi nary aggravating circunstances was permssible). W
now apply Bl akely and Lopez to the facts of this case and uphold
t he sentence i nposed on the defendant.
1. Facts and Procedural History

Sidney DeHerrera was charged with one count of robbery,
section 18-4-301(1), C R S. (2002), one count of second degree
aggravated notor vehicle theft, section 18-4-409(4)(b), CR S

(2002), and one count of third degree assault, section 18-3-204,



C.R S (2002). 1In exchange for DeHerrera pleading guilty to the
robbery charge, the People agreed to dism ss the other charges.

The factual basis for DeHerrera' s plea was a statenent of
probabl e cause agreed to by the defendant. According to that
statenent, DeHerrera assaulted the victimand stole his car in
a “strong armrobbery/carjacking.”

Al t hough the presunptive sentencing range for robbery is
two to six years of inprisonnent, the trial court found
aggravating factors and i nposed an aggravated prison sentence of
ei ght years with three years of mandatory parole. In finding
that DeHerrera' s sentence should be enhanced, the trial judge
st at ed:

It’s aggravated by the fact that you have four prior

felonies. That’s a lot of felony convictions. [It’s

aggravated by the fact that this case involves an act

of violence against this victimthat allowed you to

take his car fromhimand it’s aggravated by the fact

that you | earned absolutely nothing fromyour previous

experiences . . . . Wthin 10 nonths of your rel ease

from di scharge after your parole had been viol at ed,

you are back here commtting violent crinmes again.

DeHerrera appeal ed, arguing that the trial court aggravated

his sentence on the basis of uncharged facts not found by a jury

in violation of Apprendi v. New Jersey, 530 U S. 466 (2000).

The court of appeals affirned the trial court’s sentencing
decision in an opinion issued shortly before the United States

Suprene Court deci ded Bl akely.



[11. Analysis
Except for the fact of a prior crimnal conviction, trial
courts are prohibited frominposing sentences above the
statutory maxi mumon the basis of facts other than those found
by a jury or admtted to by the defendant, unless the defendant

stipulated specifically to judicial fact-finding. See Bl akely,

124 S. C. at 2541; Apprendi, 530 U S. at 489.

In Lopez, this court considered the effect of Apprendi and
Bl akel y on Col orado’ s sentencing system W held that section
18-1.3-401(6), C.R'S. (2005)', which pernits sentencing in ranges
above and bel ow the presunptive range, can be constitutionally
applied if the sentencing court finds relevant Bl akel y-conpli ant
or Bl akel y-exenpt facts that support a departure fromthe
presunptive sentencing range. Lopez, 134 P.3d at 719-20. W
explained that “facts admtted by the defendant, found by the

jury, or found by a judge when the defendant has consented to

judicial fact-finding for sentencing purposes we call ‘Bl akely-
conpliant,” and prior conviction facts we call ‘Bl akel y-
exenpt.’” 1d. at 723 (quoting Arizona v. Aleman, 109 P.3d 571

580 (Ariz. App. 2005)). Applying these principles to our
sentenci ng system we sai d:

the exi stence of a constitutionally-permssible
aggravating or mtigating fact wi dens the sentencing

! For convenience, we refer to the current statutory conpil ation
because the provision has not been changed.



range on both the m ni num and maxi num ends, to a floor
of one-half the presunptive mninumup to a ceiling of
doubl e the presunptive maximum . . . Sentencing
within this wi dened range under section 18-1.3-401(6),
based on Bl akel y-conpliant or Bl akel y-exenpt factors,
is both constitutionally and statutorily sound even if
the sentencing judge al so considered factors that were
not Bl akel y-conpliant or Bl akel y-exenpt.

ld. at 731.

We uphel d Lopez’ s enhanced sentence because the Bl akel y-
exenpt fact of a prior crimnal conviction opened the aggravated
sentencing range, and the trial court properly sentenced Lopez
to a termof inprisonnment within that range.

As we expl ai ned,

[p]rior conviction facts are Bl akel y-exenpt in |arge

part because these facts have been determ ned by a

jury beyond a reasonabl e doubt or admtted by the

defendant in a know ng and voluntary plea agreenent.

Thus, as long as the prior proceedi ngs were not

constitutionally flawed, the defendant’s Sixth

Amendnent rights were adequately protected in the

prior conviction proceeding.

ld. at 730. Although the existence of a prior conviction opens
t he aggravated sentencing range, the trial judge is not required
to inpose a sentence within that range. On the contrary,
“Iw] hether prior convictions are extraordi nary aggravati ng
circunstances is a determ nation nmade by the judge al one.” I|d.
| V. Application
To determne the validity of DeHerrera’s sentence in the

aggravat ed range, we nust resolve whether the sentence inposed

was based on Bl akel y-conpliant or Bl akel y-exenpt factors.



As in Lopez, the defendant’s aggravated prison sentence in

this case was inposed under section 18-1.3-401(6). This section
permts a trial judge to sentence a defendant to a term outside
the presunptive range upon finding that such a departure is
justified by the existence of an extraordi nary aggravating or
mtigating circunstance. Here, Bl akely-exenpt facts clearly
opened t he aggravated range for sentenci ng because the defendant
had prior felony convictions. To decide whether to inpose a
sentence in the aggravated range, the trial judge may consi der
“*unusual aspects of the defendant's character, past conduct,
habits, health, age, the events surrounding the crine, pattern
of conduct which indicates whether [the defendant] is a serious

danger to society, past convictions, and possibility of

rehabilitation.”” People v. Leske, 957 P.2d 1030, 1043 (Col o.

1998) (quoting People v. Wal ker, 724 P.2d 666, 670 (Col o.

1986) ) .

In the present case, the trial judge inposed an aggravated
sentence on the basis of three factors. First, the trial judge
cited DeHerrera s four prior felony convictions. Second, the
trial judge stated “this case involves an act of violence
against this victimthat allowed you to take his car fromhim?”
Finally, the trial judge noted the short period of tine between
DeHerrera’s rel ease from prison and the conm ssion of the

offense in this case. The first and third factors listed by the



trial court are Bl akel y-exenpt factors, and under Lopez, “[o0]ne
Bl akel y-conpliant or Bl akel y-exenpt factor is sufficient to
support an aggravated sentence.” 113 P.3d at 731. Nothing nore
is constitutionally required and we uphold DeHerrera' s sentence.
See id. at 730 (“Because the prior conviction facts adequately
support the aggravated sentence, we do not analyze the uncharged
conduct constituting the second factor [in the trial court’s
sent enci ng decision].”).
V. Concl usion

DeHerrera’s sentence was properly enhanced under the
reasoni ng of Lopez. The judgnent of the court of appeals is
affirmed on other grounds, as stated in this opinion.

JUSTI CE COATS concurs in the judgnment only, and JUSTI CE KOURLI S
joins in the concurrence.
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JUSTI CE CQOATS, concurring in the judgnent only.

| concur in the majority’ s judgnent affirmng the court of
appeal s and uphol di ng the defendant’s sentence, but | do so
largely for the reasons articulated in ny separate opinion in

Lopez v. People, 113 P.3d 713 (Colo. 2005). Wre | to conclude

that the defendant’s sentence was not statutorily authorized by
the jury’s verdict alone (as does the ngjority), and that the
sentencing court acquired authority to sentence beyond the
presunptive range only as the result of additional factfinding,
| would feel conpelled to remand for resentencing. Wile | have
previously criticized this court’s understanding of the term
“statutory maximum” | think the majority’s application of that
concept in this case brings into even sharper focus its
inconpatibility with the recent sentencing jurisprudence of the
United States Supreme Court, as well as its truly anomal ous
policy inplications.

The United States Suprene Court has made clear that a
defendant is entitled to have any fact that increases his
penal ty beyond the prescribed statutory nmaxi mum wth the
possi bl e exception of the fact of a prior conviction, submtted

to a jury and proved beyond a reasonabl e doubt. Bl akely v.

Washi ngton, 124 S. (. 2531, 2536 (2004). Apparently, adm ssions

by the defendant, as well as his accession to judicial



factfinding, anount to a waiver or forfeiture of that
entitlenment. Further, the Suprene Court has explained that by
“statutory maxinmuni it refers to the nmaxi num sentence that a
judge may inpose solely on the basis of the facts reflected in

the jury verdict or admtted by the defendant. United States v.

Booker, 125 S. . 738, 749 (2005). Rather than understanding
the “statutory maxi num” however, as the |ongest sentence

| egislatively permtted for conviction of a particular crine
alone (in contradistinction to a sentence permtted by the
general assenbly only upon the finding of additional aggravating
facts), the majority conceives of the statutory maxi num as the

| ongest sentence authorized by a conbi nation of the applicable
statute “and the particular facts validly before the judge in

the case.” Lopez, 113 P.3d at 722.

|f the court’s intent had not already been nmade clear, the
majority in this case unequivocally intends the statutory
maxi mum upon conviction alone, to be the highest nunber of
years specified in the presunptive range. Although the court in
Lopez accepted the well-settled propositions that the
characterization of aggravating circunstances as extraordinarily
aggravating is a legal determnation and that facts tending to
establish the el enments of an offense thensel ves can be
consi dered aggravation or extraordi nary aggravation, it

concluded that a finding of extraordinary aggravati on,



triggering a sentence beyond the presunptive range, necessarily
requires a finding of facts not reflected in the jury's verdict.?

See id. at 725-26 (construing and applying People v. Leske, 957

P.2d 1030 (Col o. 1998), People v. Wl ker, 724 P.2d 666 (Col o.

1986), and People v. Phillips, 652 P.2d 575 (Col o. 1982)).

The real significance of the majority’s “statutory
maxi mum ” however, is not its initial location at the top of the
presunptive range, but its ability to “norph” with additional
factfinding. Rather than representing a |egislatively
est abl i shed poi nt beyond which any greater sentence for a
particular crime can be based only upon facts admtted by the
def endant or further established by a jury, the majority’s
“statutory maxi munmi changes or shifts upward upon the finding of
any so-call ed Bl akel y-conpliant or -exenpt fact, w dening the
sentencing range within which traditional sentencing discretion
may be exercised and additional facts, whether Bl akely-conpliant

or not, may be considered. See Lopez, 113 P.3d at 720, 731.

Y1 find it curious that the Lopez majority did not choose the
m d- poi nt of the presunptive range as its initial statutory
maxi mum since there is no qualitative distinction between
aggravation and extraordi nary aggravation, and the sentencing
court’s bal ance of aggravation and mtigation determ nes how
great a sentence within the presunptive range is to be inposed.
By the majority’s reasoning, a finding of aggravation sufficient
to justify a large presunptive range sentence would seemto
require a finding of facts not already reflected in the verdict
every bit as nuch as does a finding of extraordinary

aggr avati on.



Even if the “statutory maxi munt for a particular crinme, a
concept integral to the United States Suprenme Court’s holding in
Bl akel y, could reasonably be understood to float with jury
findings and adm ssions of the defendant not already reflected

in the verdict, but see Lopez, 113 P.3d 713, 731-35 (Coats, J.,

concurring in the judgnent only), it is difficult to imagine how
this could also occur with prior convictions. At best, a prior
conviction is distinguishable fromthe kind of facts that a
defendant is entitled to have established by a jury before
contributing to an increased penalty. Wile a judicially-
determ ned prior conviction may therefore be a fact capabl e of
supporting a penalty beyond the “statutory maxinum” in no sense
isit afact “reflected in the jury verdict or admtted by the

def endant.” See Booker, 125 S. Ct. at 749. It is therefore

difficult to see how it could, even according to the rationale
of Lopez, raise the “statutory nmaxi munf and sinultaneously w den
the range subject to traditional sentencing considerations.
Neverthel ess, the majority holds that a prior conviction is
not only capabl e of supporting an increased penalty but actually
“opens the aggravated sentencing range,” maj. op. at 5, such
that a sentence within this w dened range “‘is both
constitutionally and statutorily sound even if the sentencing
j udge al so considered factors that were not Bl akel y-conpl aint or

Bl akel y-exenpt,’” id. (quoting Lopez, 113 P.3d at 731). Like



the court in Lopez, the magjority finds it unnecessary to address

t he non- Bl akel y-conpliant or -exenpt facts also relied on by the
sentencing court. Mj. op. at 7. Unlike Lopez, however, it
fails to find that the sentencing court relied upon any Bl akel y-
conpliant fact, which raised the “statutory maxi mum”

The sentencing court in this case clearly based its
extraordinarily aggravated sentence, in part, on facts that were
nei t her Bl akel y-conpliant nor Bl akel y-exenpt, w thout al so
relying on any Bl akel y-conpliant fact. | would therefore remand
for resentencing if | believed, |ike the mgjority, that
extraordinarily aggravated sentenci ng necessitates additional
factfinding. |If sone of the facts upon which the sentencing
court relied were not permssible, it is difficult to know
whet her that court would have inposed the sane sentence based
sol ely upon perm ssible considerations. | believe that this
result would be required even if the defendant’s prior
convictions were adequately established, but for aught appearing
in the myjority’s opinion, it also remains unclear to ne
preci sely what procedure or proof is required in this
jurisdiction to establish and rely upon a defendant’s prior
record as an extraordinarily aggravating fact.

The general assenbly expressly accounts for a defendant’s
prior felony record in its sentencing provisions for habitual

crimnals. Under those provisions, a defendant nmay be sentenced



to various nultiples of the maxi num sentence in the presunptive
range for the felony of which he stands currently convicted, but
only upon separate charges, a separate hearing, and proof beyond
a reasonabl e doubt that the defendant has been previously
convicted as alleged. See 8§ 18-1.3-801 -804, C R S. (2005).

Al t hough sentences in the extraordinarily aggravated range under
the general felony sentencing schene simlarly nay extend to
twice the maxi mumin the presunptive range, see § 18-1.3-401(6)
C. R S. (2005), and although sentencing in this range is held by
the majority to be perm ssible only upon additional factfinding,
the majority would apparently permt it solely by taking
judicial notice of prior convictions, wthout requiring separate
pl eadi ng or proof what soever.

Under the constitutional and statutory construction of the
majority, a defendant with an alleged prior conviction
(apparently for anything) is subject to double the sentence
permtted by his current conviction al one, unless (presumably)
he successfully rebuts that allegation. Ironically, under this
regi me, a defendant charged with a nore serious offense may be
subject to a far greater increase in penalty, based on far |ess
process, than a habitual crimnal charged with a | ess serious
of fense. Perhaps even nore ironically, the majority’s
construction of our statutory schene as authorizing sentencing

beyond the presunptive range only upon additional facts, while



simul taneously permtting the sentence to double for any prior
conviction or Bl akely-conpliant fact, converts a sentencing
schenme of broad judicial discretion, guided by |egislative
presunptions, into one of vastly di sparate sentencing ranges,
determ ned by mnor differences in crimnal history and
additional jury findings or adm ssions, however innocuous.
Because | do not consider this restructuring of our
sentenci ng schene to be required by, or even consistent wth,

recent Suprene Court sentencing jurisprudence, and because |

believe it will lead to irrational, and fortuitous, differences
in sentencing, | concur only in the judgnent of the court to
affirm

| am authorized to state that JUSTICE KOURLIS joins in this

concurrence.



