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401(7)(a) Reckless Child Abuse Resulting in Death — Information
- Jury Instructions — Qobsolete Ofense - Constructive Anendnment
— Plain Error

A jury found Weinreich guilty of reckless child abuse
resulting in death, child abuse resulting in injury and
unlawful Iy overtaking on the left. The trial court sentenced
Weinreich to twenty-six years in prison for the reckless child
abuse resulting in death conviction and inposed concurrent
sentences for the other convictions, the |ongest being three
years. The court of appeals reversed his conviction, holding
that a jury instruction constructively anmended the charge of
reckl ess child abuse resulting in death. The court of appeals
al so di sapproved of the trial court’s use of an obsol ete version
of the child abuse statute.

The Supreme Court holds that the trial court commtted
plain and reversible error by failing to give an instruction
that substantially conformed to the existing reckless child

abuse resulting in death statute under which the prosecution
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http://www.cobar.org.

charged Weinreich. Instead, the trial court instructed the jury
usi ng an obsolete version of a jury instruction based on
statutory | anguage which the Court expressly disapproved in

Peopl e v. Hoehl, 193 Col o. 557, 560, 568 P.2d 484, 486 (1977).

Under section 18-6-401(1)(a), one way a person commts
child abuse is if that person “causes an injury to [a] child s
life or health.” A person also commts child abuse if that
person “permts a child to be unreasonably placed in a situation
that poses a threat of injury to the child s life or health.”

Al t hough defendant was charged with the first statutorily
defined way of commtting child abuse, the trial court, using an
obsolete jury instruction, inforned the jury that it could
convict Weinreich of reckless child abuse resulting in death if
Wei nrei ch had “unreasonably placed [his daughter] in a situation
that nmay have endangered” her life or health.

The operative phrase of this instruction, “may have
endangered,” appeared in previous versions of the child abuse
statute as well as the obsolete jury instruction given in this
case. Despite the Suprene Court having specifically di sapproved
of this |anguage in Hoehl, and despite a jury instruction
conformng to the present statute being readily available at the
time of Weinreich’s trial, the trial court did not use it. The
trial court commtted plain error in giving an instruction for

an offense that no | onger existed and that materially deviated



fromthe prosecution’s charging docunent. The instruction as a
whol e exposed Weinreich to conviction for an act that the jury
may have perceived as endangering the child s |ife or health but
whi ch did not cause his daughter’s death. Accordingly, the
Court affirms the court of appeals’ judgnent reversing

Wei nreich’s conviction for child abuse resulting in death under

section 18-6-401(1)(a) and (7)(a)(l).
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We granted certiorari in this case to review the court of

appeal s’ decision in People v. Winreich, 98 P.3d 920 (Col o.

App. 2004).% This case involves a traffic accident that occurred
when defendant Weinreich was driving with his twn daughters in
his lap and attenpted to pass a vehicle in front of him One of
the children, Jade, died in the accident; the other, Bl ake,
suffered injuries.

The jury convicted Weinrich of nmultiple crines,
i ncludi ng reckless child abuse resulting in death under
section 18-6-401(1)(a) and (7)(a), CR S. (2004). However,
the trial court did not deliver to the jury an instruction
that conforned to the statute in existence on the day of
the accident. Instead, the trial court instructed the jury
usi ng an obsolete version of a jury instruction based on
statutory | anguage which we expressly disapproved in People

V. Hoehl, 193 Col o. 557, 560, 568 P.2d 484, 486 (1977). W

1 W granted certiorari on the follow ng issues:

1. Whether the three nethods of commtting child abuse
defined in section 18-6-401(1)(a), 6 C R S. (2003),
overlap sufficiently that a jury instruction may recite
a different nethod than the chargi ng docunent w t hout
i nperm ssi bly anmendi ng the docunent under Crim P. 7(e).

2. Whether it was plain error, if error at all, torecite a
di fferent phrase of the statute defining child abuse,
section 18-6-401(1)(a), 6 CR S. (2003), in the
el emental jury instruction than in the information, even
when that charge and the other charges gave defendant a
fair opportunity to prepare his defense and protected
hi m from doubl e j eopardy.



hold that the trial court commtted plain and reversible
error by failing to give an instruction that substantially
conformed to the existing reckless child abuse resulting in
deat h statute under which the prosecution charged
Vi nrei ch. ?

l.

Wei nreich was driving his Subaru on a two-|ane undivi ded
road with his two six-year old twi n daughters, Jade and Bl ake,
in his lap unrestrained. An SUV hauling a trailer was driving
slowy in front of him Winreich attenpted to pass the SUV on
the left, and at the sanme tine, the SUV attenpted to turn left.
Weinreich’s car made contact with the SUV and then rolled
numerous tinmes. Jade was killed; Blake and Winreich suffered
injuries.

A test of Weinreich' s blood al cohol |evel approximtely an
hour and a half after the accident nmeasured .086. Police found
an enpty beer can and an enpty singl e-serving vodka bottle in
the back seat of the car. Wtnesses testified that Wi nreich

had been drinking earlier in the day.

2 The court of appeals based its reversal of Weinreich’s child
abuse resulting in death conviction principally on grounds of a
prejudicial constructive amendnent to the information. But it
al so di sapproved of the trial court’s use of “an obsol ete
version of the statute” as an alternate grounds for its
judgnent. We base our reversal of Winreich s conviction on
bot h grounds.



The prosecution charged Weinreich with reckless child abuse

4

resulting in death,?® vehicular hom cide — al cohol,* vehicul ar

6

homi ci de - reckl ess,® mansl aughter,® child abuse resulting in

8

injury,’ driving under the influence of alcohol,® unlawfully

overtaking on the left,?®

and driving with excessive bl ood al cohol
content .

The jury found Weinreich guilty of reckless child abuse
resulting in death as proscribed by section 18-6-401(1)(a) and
(7)y(a)(l), CRS. (2004). The jury also found himguilty of
child abuse resulting in injury and unlawfully overtaking on the
left. The jury acquitted Weinreich of the remaining charges,
but found himaguilty of the | esser-included offenses of carel ess

driving resulting in death,* crimnally negligent honicide, ! and
g

driving while ability inpaired.®

8§ 18-6-401(1), (7)(a)(l), CRS. (2001). Because the 2004
version of this statute is not materially different fromthe
version in effect at the time of the collision, we cite to the
2004 version.

4§ 18-3-106(1)(b)(l1), C RS (2001); § 18-1-105(13), C.R S.
(2001) .

®>§ 18-3-106(1)(a), C. R S. (2001).

§ 18-3-104(1)(a), C.R'S. (2001).

§ 18-6-401(1), (7)(a)(V), C.R'S. (2001).

§ 42-4-13-1(1)(a), C.R S. (2001).

§ 42-4-1005, C.R S. (2001).

10§ 42-4-1301(2), C.RS. (2001).

1§ 42-4-1402(1), (2), C.RS. (2001).

12§ 18-3-105, C. R S. (2001).

13§ 42-4-1301(1)(b), C.R S. (2001).
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At trial, Weinreich did not dispute that both children were
riding unrestrained on his | ap when the accident occurred and
that he had been drinking that day. H s defense was that his
| evel of intoxication did not contribute to the accident and
that the driver of the SUV caused the accident by failing to
signal the left hand turn. The prosecution put on proof that
the SUW s left hand turn signal was operable and visibly
flashing before the collision. The parties also disputed the
mechani cs of the accident, specifically to what extent the
i npact, the speed of the car, or Weinreich's reactions caused
the car to roll.

Anot her issue at trial was whether Jade’s death would have
been avoi ded had she been lawfully restrained in the back seat.
Mul tiple witnesses testified that the back seat was
significantly | ess damaged than the front seat and that a
passenger restrained in the backseat woul d have been nore |ikely
to survive the accident. Winreich argued that he did not act
unreasonably in allowing his children to ride on his |ap
unrestrai ned.

The information charged that Winreich did “cause an injury
tothe life and health of Jade A. Weinreich . . . resulting in
the death of Jade A. Weinreich.” This is one of the alternative
ways of commtting child abuse resulting in death, as set forth

in section 18-6-401(1)(a) and (7)(a)(l), C R S. (2004).



However, the trial court instructed the jury that Winreich
coul d be convicted of the section 18-6-401(1)(a) offense if he
had “recklessly permtted a child under the age of sixteen to be

unreasonably placed in a situation that may have endangered the

child" s life or health, which resulted in the death of the
child.” Weinreich, 98 P.3d at 922 (enphasis added). The trial
court gave this instruction even though we had expressly
di sapproved of simlar |anguage in Hoehl. Follow ng Hoehl, the
General Assenbly twice refornmulated the offense, resulting in
the current statute. See 1985 Colo. Sess. Laws, ch. 154, 672.
Al t hough a jury instruction conformng to the present statute
was readily available at the time of Weinreich’s trial, the
trial court did not use it. See CJI Crim 22:04 (Pocket Part
1993). Weinreich did not object at trial to the erroneous
i nstruction.

The trial court sentenced Weinreich to twenty-six years in
prison for the reckless child abuse resulting in death
convi ction and i nposed concurrent sentences for the other
convi ctions, the |ongest being three years.

Wei nrei ch appeal ed his conviction for reckless child abuse
resulting in death based on the erroneous instruction. W
uphol d the judgnent of the court of appeals reversing this

convi cti on.



.

We hold that the trial court commtted plain and
reversible error by failing to give an instruction that
substantially conformed to the existing reckless child
abuse resulting in death statute under which the
prosecution charged Weinreich

A
I nstructional Error

A trial court has a duty to instruct the jury
correctly on the | aw applicable to the case. Jordan v.
Bogner, 844 P.2d 664, 667 (Colo. 1993). A jury instruction
shoul d substantially track the | anguage of the statute
describing the crinme; a material deviation fromthe statute
can result in reversible plain error, depending on the

facts of the case. See Aunman v. People, 109 P.3d 647, 661

663-64, 671 (Col o. 2005)(reversing conviction for felony
murder on the basis that the instruction given omtted the
mens rea elenment of theft for the fel ony-nurder predicate
of fense of burglary).
The prosecution charged Wi nreich under section 18-6-
401(1)(a), C R S. (2004), which states that:
A person commts child abuse if such person causes an
injury to a child s |ife or health, or permits a child
to be unreasonably placed in a situation that poses a

threat of injury to the child s |life or health, or
engages in a continued pattern of conduct that results



i n mal nouri shnent, |ack of proper nedical care, cruel
puni shment, m streatnent, or an accunul ati on of
injuries that ultimately results in the death of a
child or serious bodily injury to a child.
When death or injury of the child results, section 18-6-
401(7)(a)(l) provides that the offense is a class 2 fel ony.
This law sets forth a single offense of child abuse that

can be commtted in various ways. See People v. Abiodun, 111

P.3d 462, 471 (Col o. 2005)(finding that section 18-18-405,
C.RS. (2004), dealing with controll ed substance possession and
di stribution, defines a single offense that can be commtted in
vari ous ways).

The information in this case charged Weinreich with the
first statutorily identified way of commtting reckless child
abuse resulting in death:

On or about July 29, 2001, [defendant] did unlawfully,

fel oni ously, know ngly, and reckl essly cause an injury

to the life and health of Jade A. Weinreich, a child

| ess than sixteen years of age, resulting in the death
of Jade A. Weinreich; in violation of 18-6-401(1) and

(7)(a)(l).
Wei nreich, 98 P.3d at 922 (enphasis added). But, utilizing

an obsolete jury instruction, the trial court informed the
jury that it could convict Winreich of reckless child
abuse resulting in death if Winreich had “unreasonably

pl aced [ his daughter] in a situation that may have

endangered” her |ife or health:



The el enents of the crinme of Child Abuse Resulting in
Death — Reckl essly are:

1. That the defendant,

2. in the State of Col orado, at or about the date and
pl ace char ged,

3. recklessly,

4. permtted a child under the age of sixteen to be
unreasonably placed in a situation that nay have
endangered the child s life or health

5. which resulted in the death of the child.

I d. (enphasis added). The operative phrase of this
instruction, “may have endangered,” was contained in a
nunber of no-longer-effective versions of the child abuse
statute. From 1971 to 1980, the statute read:

(1) A person commts child abuse if he know ngly,
intentionally, or negligently, and without justifiable
excuse, causes or permts a child to be:

(a) Placed in a situation that nmay endanger its life
or health; or

(b) Exposed to the inclenency of the weather; or

(c) Abandoned, tortured, cruelly confined or cruelly
puni shed; or

(d) Deprived of necessary food, clothing, or shelter.

1971 Col o. Sess. Laws, ch. 121, 448 (enphasis added).

I n Hoehl, to save the statute from being unconstitutionally
vague, we construed the | anguage “may endanger” to nean “there
is a reasonable probability that the child s Iife or health will
be endangered,” and we required that the court give the jury an
instruction using this phraseology. 193 Colo. at 560, 568 P.2d
at 486 (enphasi s added).

Apparently taking the problens identified by Hoehl into

account, the General Assenbly in 1980 repeal ed and reenacted the



child abuse statute. It added an additional “endanger”
provi si on al ongsi de the “may endanger” provision, and added
conpl ex penalty provisions based on nental state and | evel of
injury to the child.

That revised statute read:

A person commts child abuse if he know ngly,

reckl essly, or through crimnal negligence, and

w thout justifiable excuse, causes or permts a child
to be

(a) Placed in a situation that endangers the child's
life or health or

(b) Placed in a situation that nmay endanger the
child's life or health, or

(c) Exposed to the inclenency of the weather; or

(d) Abandoned, tortured, cruelly confined, or cruelly
puni shed; or

(e) Deprived of necessary food, clothing or shelter.

1980 Col o. Sess. Laws, ch. 93, 544 (enphasis added).

In People v. Schwartz, 678 P.2d 1000 (Col o. 1984), we

anal yzed this version of the statute to determ ne whether the
“may endanger” and “endanger” cl auses puni shed the sane behavi or
with different penalties, thereby violating equal protection
guarantees. After anal yzing the conplex penalty provisions and
the history of the statute, we concluded that the |egislature
must have intended the “may endanger” clause to apply only to
t hose instances where no injury or death occurred.

The next year, the General Assenbly repeal ed that statute
and enacted the present one. See 1985 Colo. Sess. Laws, ch.

154, 672-73. It deleted all references to “may endanger” or

10



“endanger” and defined the offense to include “causing injury”
or permtting the child “to be unreasonably placed in a
situation that poses a threat of injury to the child s life or
heal th.”

Two purposes of the new legislation were to (1) elimnate
the phrases “may endanger” and “endanger” that had resulted in
confusion, and (2) create an understandable definition of child

abuse. See Hearing on S.B. 85-42 Before the Senate Judiciary

Comm, 55th Gen. Assem, 1st Sess. (January 8, 1985)(statenents
of Senator Ezzard).
B
Plain and Reversible Error in This Case

Qur decisions in Hoehl and Schwartz control our deci sion

here. In Hoehl, we pointed out that the words “may endanger”
i ntroduced a broad and vague spectrum of specul ati ve causal
possibilities:

Normal |y, "may" nmeans "be in sonme degree likely,"
Merriam Webster's New International Dictionary (Third
Edition) p. 1396, "expressing ability, conpetency,

| iberty, perm ssion, possibility, probability or
contingency." Black's Law Dictionary 1131 (4th rev.
ed. 1968). So construed, we seriously doubt whether
"may" in a crimnal statute provides a fair
description of the prohibited conduct, since virtually
any conduct directed toward a child has the
possibility, however slim of endangering the child's
life or health.

Hoehl, 193 Col o. at 560, 568 P.2d at 486 (citations omtted).

To render the statute constitutional, we interpreted the offense

11



to provide that “there is a reasonable probability that the
child's life or health will be endangered fromthe situation in
which the child is placed.” [1d. at 560, 568 P.2d at 485
(enphasi s added). W reversed Hoehl’s conviction because an
instruction corresponding wwth this construction of the statute
had not been given to the jury. Id. at 561, 568 P.2d at 487.
In Schwartz, based on the General Assenbly’s intent in

reformul ating the statute subsequent to Hoehl and prior to its
yet-again refornulation in 1985, we held that the “may endanger”
| anguage applied only to situations where an injury did not
actually occur, rendering the offense a class 3 m sdeneanor.
678 P.2d at 1007.

In the case now before us, the trial court’s jury
instruction erroneously re-introduced into Weinreich’s trial the
same “may endanger” |anguage whi ch we di sapproved in Hoehl, and
[imted to a m sdeneanor offense in Schwartz based on the
General Assenbly’s intent.

The trial court did not instruct Weinreich’s jury using an
instruction that conforned to the statute in effect at the tine
of the of fense under which the prosecution charged him
However, a correct jury instruction was readily available. See
CJl Gim 22:04 (Pocket Part 1993). |In light of Hoehl and
Schwartz and the CGeneral Assenbly’s choice to do away entirely

with the “may endanger” | anguage, the trial court commtted

12



plain error in giving an instruction for an offense that no
| onger existed and that materially deviated fromthe
prosecution’s chargi ng docunent.

To constitute plain error, the trial court’s error nust be
obvi ous and substantial and so underm ne the fundanent al
fairness of the trial itself as to cast serious doubt on the

reliability of the judgnent of conviction. See People v.

MIller, 113 P.3d 743, 750 (Colo. 2005). Winreich nust
denonstrate not only that the instruction affected a substanti al
right, but also that the record reveals a reasonable possibility
that the error contributed to his conviction. See id.

Here, as in Hoehl, the jury was presented with the “my
have endangered” | anguage that permtted it to convict Winreich
for actions creating any possibility of risk to the child that
the jury mght select, however renote such action mght be to
the injury. The General Assenbly enacted the current statute to
elimnate this phraseol ogy as an offense in favor of defining
the offense as “causing an injury” to the child s |life or health
or unreasonably posing a “threat of injury” to the child s life
or health or engaging in a pattern of conduct anmounting to

medi cal neglect or mstreatnent. See Lybarger v. People, 807

P.2d 570, 578 (Colo. 1991)(“The crim nal proscriptions against
child abuse are to protect children, who frequently are unable

to care for thenselves, fromthe risk of injury or death

13



associated with conduct that places a child in a situation that
poses a threat to the child s well-being.”).

The instruction the trial court gave in this case devi ated
materially fromthe current statute and permtted the jury to
convict Weinreich of a non-existent offense. Under the “my
have endangered” phraseol ogy of the instruction, there is a
reasonabl e possibility that the jury convicted Winreich for
behavi or that was not causally connected to his daughter’s death
as contenplated by the information and section 18-6-401(1)(a)
and (7)(a), CRS. (2004). The offense stated in the
instruction is plainly not within one of the alternative ways of
commtting the crime currently proscribed by section 18-6-
401(1) (a).

Accordi ngly, under the circunstances of this case, the
court of appeals was correct in concluding that the jury
instruction stated an obsol ete of fense and constituted an
erroneous and prejudicial constructive anendnent to the charge
t he prosecution brought against Weinreich. Winreich, 98 P.3d
at 923. Neither the information nor the current statute
contenpl ated a possible conviction of child abuse resulting in
deat h based on the obsol ete “may endanger” fornulation of an
of fense that no |onger exists. Here, as opposed to People v.
Madden, 111 P.3d 452, 455 (Colo. 2005), the information did not

pl ace Weinreich on notice that he woul d have to defend agai nst

14



the charge actually submtted to the jury. People v. Rodriquez,

914 P.2d 230, 257 (Colo. 1996).
It is axiomatic that a defendant nust be convicted of a

crime that exists. See generally Sawer v. People, 173 Col o.

351, 353-54, 478 P.2d 672, 674 (1970). The use of the word
“unreasonably” in the trial court’s instruction did not cure re-
i ntroduction of the |ong-di sapproved “may have endangered”
| anguage, because the instruction as a whol e exposed Wi nreich
to conviction for an act that the jury may have perceived as
endangering the child s life or health but which did not cause
hi s daughter’s death
[T,

Accordingly, we affirmthe judgnent of the court of appeals

whi ch reversed Weinreich's conviction for child abuse resulting

in death under section 18-6-401(1)(a) and (7)(a)(l).

JUSTI CE COATS di ssents, and JUSTI CE KOURLI S and JUSTI CE Rl CE

join in the dissent.
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JUSTI CE CQOATS, dissenting.

The majority reverses a conviction (and 26-year sentence)
for child abuse resulting in the death of the defendant’s
daughter, on the grounds that a jury instruction, which the
def endant apparently found acceptable at trial, anpunted to
“plain and reversible error.” By conflating two distinct |egal
doctrines, devel oped to protect against substantially different
dangers, the majority fails to denonstrate a violation of
either; and after m scharacterizing or m sapplying the current
statute, the instructions that were actually given in this case,
and several previous holdings of this court, it sinply declares
victory and reverses the jury' s verdict. For a host of reasons,
| consider the majority’s holding both legally flawed and
patently offensive to reasonable jurors. | therefore
respectfully dissent.

We granted a wit of certiorari to review the court of
appeal s holding that by instructing the jury on the el enents of
child abuse in |language that differed fromthe | anguage used in
t he chargi ng docunent, the trial court constructively anmended
the charge; and despite the defendant’s failure to object, this
error rose to the level of “plain error,” by occurring after the
cl ose of the evidence, when the defendant could no | onger alter
his defense. Sonetine after the court of appeals opinion in

this case, we nade clear that any variance between a charge and



subsequent jury instruction is error only to the extent that it
deprives the defendant of his constitutional right to be advised
of the charges against himand have a fair and adequate
opportunity to prepare a defense and be protected from further

prosecution. See People v. Madden, 111 P.3d 452, 456-57 (Col o.

2005). Rather than disapproving the court of appeals pre-Madden
rati onal e, and addressing the defendant’s clai mof constructive
anendnent in terns of our holding in Madden, however, the

maj ority seizes upon a mnor instructional deviation fromthe
words of the statute, never objected to or considered
significant by any party, and hopel essly confuses the question
of notice with the history and definition of the crinme of child
abuse itself.

On the one hand, the majority appears to hold that
instructing wwth the words, “may have endangered,” constituted
“an erroneous and prejudicial constructive anmendnent to the
charge.” See mmj. op. at 14. On the other, it holds that by
usi ng these words the instruction “deviated materially fromthe
current statute and permtted the jury to convict Weinreich of a
non-exi stent offense.” See maj. op. at 14. Confused as this
comm ngling of rationales may be, it at |east seens clear that
the majority’s hol ding — whet her based on |l ack of notice or |ack

of acrinme at all — depends on its understanding of this court’s



construction of simlar words, as they appeared in fornmer, and
substantially different, statutory schenes.
Al t hough of questionable significance, the majority notes

our holding in People v. Schwartz, 678 P.2d 1000 (Col 0. 1984),

l[imting the applicability of the “may endanger” provision of
the 1980 statute to those instances of child abuse in which no
injury or death actually occurred. This narrowi ng construction
responded to an equal protection challenge to the legislature’s
juxtaposition of “may endanger” and “endanger” in separate, and
di sparately punished, proscriptive provisions of the then-
existing statute. It could have significance only for the
pecul i ar organi zation of that statutory schene; and the
| egi slature clearly abandoned both terns i mmedi ately thereafter,
not for any inherent anmbiguity in or distinction between the
ternms thensel ves, but to avoid confusion that mght result from
our strained construction in Schwartz. Even the mgjority does
not appear to suggest that the phrase, “may have endangered,”
coul d have been understood by this jury to exclude cases of
death or injury, which would, of course, have resulted in an
acquittal.

O somewhat clearer relevance to its rationale, the

majority also relies on our holding in People v. Hoehl, 193

Col 0. 557, 568 P.2d 484 (1977). 1In order to prevent conviction

for any possibility of endangernent, however slim we there



construed the word, “may,” nodifying “endanger” in the 1971
version of the statute, to nean a “reasonabl e probability” of
endangernent to the child s life or health. See id. at 560, 568
P.2d at 486. Notw thstanding the majority’s suggestion to the
contrary, however, we clearly did not disapprove the “my
endanger” | anguage of the statute. See maj. op. at 2.
Addressing a constitutional vagueness chall enge, where the trial
court refused a request to instruct on the neaning of *may
endanger,” despite the defendant’s claimthat he nerely
suggested that the child-victimwarm her hands over a radiator,
we held only that the defendant was entitled to an instruction
limting the statutory | anguage to a reasonabl e probability of
endanger nent .

More inportantly, however, despite the “may have
endanger ed” | anguage of the instruction in this case, the jury
was not instructed on the elenents of an “obsol ete” version of
the statute. In addition to bringing the various descriptions
of conduct constituting child abuse together in a single
definition and subsection of the statute, and replacing both
“may endanger” and “endanger” with “poses a threat of injury,”
the 1985 anendnments at issue here expressly codified the
“reasonabl e probability” Iimtation of Hoehl by predicating
crimnal liability on the child being “unreasonably” placed in a

situation that poses a threat. Permtting a child to be placed



in a situation posing a threat involving |less than a “reasonabl e
probability” of injury is clearly not unreasonable, and
therefore no | onger punishable as child abuse under the current
statute.

By characterizing the use of the phrase, “nay have
endangered,” as instructing on an obsolete offense, the majority
ignores the fact that, in sharp contrast to the 1971 statute at
issue in Hoehl, the jury in this case was instructed to find
guilt only if the defendant permtted the child to be
“unreasonably” placed in a situation that may have endangered
her life or health. To the extent that the majority considers

the General Assenbly’s additional requirenent of unreasonabl e

pl acenment to inadequately codify the “reasonabl e probability”
limtation of Hoehl, it necessarily inplies that the existing
statutory | anguage suffers fromthe sanme shortcom ng identified
in Hoehl, and presumably entitles a defendant to the sane,
additional, court-fashioned limting instruction.

Whet her this is so or not, however, in no event could a
finding that the defendant recklessly permtted the child to be
unreasonably placed in a situation that “may have endangered”
her life or health be substantially and prejudicially different
froma finding that he recklessly permtted her to be
unreasonably placed in a situation that “pose[d] a threat of

injury” to her life or health. Both phrases communicate the



sanme concept of risk, and both are limted as to degree of risk
or |ikelihood of danger only by the identical requirenent of
reasonabl eness. For all intents and purposes, the phrases are
synonynous.

While jury instructions that track the | anguage of a
statute will usually be proper and (as this case adequately
denonstrates) may reduce | ater disputes over propriety and
accuracy, there clearly has never existed in this jurisdiction
any technical requirenent for juries to be instructed in the
preci se | anguage of even an elenental or definitional statute.

See, e.g., Leonard v. People, 149 Col o. 360, 374, 369 P.2d 54,

62 (Col o. 1962) (noting that statutory |anguage itself may tend
to create anbiguities or confusion in mnds of jurors). Nuance
ininstructing juries is notoriously tactical, and a failure to
request specific statutory |anguage nmakes it far nore |likely
that a defendant did not consider a deviation particularly
meani ngf ul or di sadvant ageous.

In order to rise to the level of plain error, an
instruction accepted w thout objection nmust therefore not only
fail to properly communicate the lawto the jury, but its
failure to do so nust al so be obvious and have a substanti al
i npact on the fairness of the trial. Although |I do not believe
the “may have endangered” | anguage of the instruction failed (in

any respect, nuch |l ess one having a substantial inpact on the



fairness of the trial) to properly convey the statutory
definition of child abuse to the jury, the ngjority’s resort to
20 and 30-year-old interpretations of previous, and vastly
different, versions of the statute, responding at the tinme to
whol ly dissimlar |egal challenges, to ny mnd should al one be
sufficient to denonstrate that any deficiency in the instruction
(shoul d one exist) was not one that should have been readily
apparent to a trial judge, without having it brought to his
attention by an interested party.

Finally, unlike the majority | consider it clear that a
def endant charged with the statutory offense of child abuse, by
recklessly causing an injury to the life or health of his child,
who was indisputably killed when she was thrown from her
unbelted position in his lap while he was driving, has been put
on notice that he may have to defend against the nore specific
al l egation of recklessly permtting her to be unreasonably
placed in a situation that may have endangered her life or
health. | would therefore find that the court of appeals not
only applied an erroneous |egal standard but al so reached the
wrong result.

| respectfully dissent.

| am aut horized to state that JUSTI CE KOURLI S and JUSTI CE

RICE join in this dissent.



