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No. 04SC422, Conpan v. People — Adm ssion of Victims Statenents
Did Not Deprive Defendant of Federal and State Constitutional
Ri ghts to Confrontation

Petitioner Marco Conpan was convicted of third degree
assault. The victim Petitioner’s wife, did not testify. As a
result, the principal evidence against Petitioner was hearsay
statenents nade by the victimto her friend. The trial court
admtted the victims statenents as excited utterances pursuant
to CRE 803(2). The Suprene Court granted certiorari to determ ne
whet her adm ssion of the victinis statenents infringed
Petitioner’s confrontation rights under the United States and
Col orado Constitutions. Upon review, the Suprenme Court concl udes
that it did not and affirnms Petitioner’s conviction.

First examning Petitioner’s federal constitutional right to
confront the w tnesses against him the Suprenme Court concl udes
that the requirenment of a prior opportunity for cross-exam nation

announced in Crawford v. Washington, 541 U S. 36 (2004), applies

only to testinonial statenents. Since the victims statenents

are not testinonial, Crawford does not require Petitioner to have
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http://www.cobar.org.

had a prior opportunity to cross-examne the victim In
addition, since Crawford does not apply to the victims

nontesti noni al statements, the rule announced in Chio v. Roberts,

448 U. S. 56 (1980), still controls their admssibility. Here,
the victims statenments were properly admtted as excited
utterances, and since an excited utterance is a firnly rooted
hear say exception, there are sufficient indicia of reliability.
As a result, the Suprenme Court determ nes that Petitioner’s
federal constitutional right to confront the w tnesses agai nst
hi m was not infringed.

Simlarly, the Suprene Court holds that Petitioner’s right
under the Col orado Confrontation Clause to confront the w tnesses
against himface to face was not violated by the adm ssion of the
victims nontestinonial statements. Crawford was adopted in

People v. Fry, 92 P.3d 970 (Col 0. 2004), and as with Crawf ord,

the rule announced in Fry is limted to testinonial statenents.
Consequently, as with Roberts, the rule announced in People v.
Denent, 661 P.2d 675 (Col o. 1983), still governs the adm ssion of
nont estinoni al statenents. Here, the prosecution nmet its burden
of showing that the victimwas unavailable to testify at trial
despite its reasonable, good faith efforts, and that the
statenents, as firnmy rooted excited utterances, bear sufficient

indicia of reliability.
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Petitioner Marco Conpan was convicted of third degree
assault. The victim Petitioner’s wfe Angelica Martinez, did
not testify. As a result, the principal evidence against
Petitioner was hearsay statements nmade by the victimto her
friend Goria Vargas. The trial court admtted the victims
statenents as excited utterances pursuant to CRE 803(2). W
granted certiorari to determ ne whether adm ssion of the
victims statenents infringed Petitioner’s confrontation rights
under the United States and Col orado Constitutions. Upon
review, we hold that the adm ssion of the victinis statenents
did not deprive Petitioner of his federal and state
constitutional rights to confront the w tnesses agai nst him
Accordingly, we affirmhis conviction.

| . Factual and Procedural History

On the day of the assault in August 2001, the victimnade
two tel ephone calls to Vargas from a payphone outside the
restaurant she and Petitioner owned. During the first call, the
victimtold Vargas that Petitioner was angry and yelling at her;
she feared Petitioner would hit her. Vargas could barely
understand the victimbecause she was crying so hard and tal ki ng
nervously in broken speech. The victimwanted to be picked up
and asked to stay at Vargas’s hone. Vargas agreed to hel p, but

the victimasked her to wait for a second call before comng to



the restaurant in order to cal mPetitioner down and gather up
sone personal bel ongi ngs.

About twenty mnutes later, the victimtel ephoned Vargas
again, imediately declaring, “Aoria, he already hit nme. He
already hit ne. Cone get ne.” Noticing the victimsounded nore
subdued, very quiet and sad as if she could barely talk, Vargas
told her she would be right there to pick her up.

When Vargas arrived at the restaurant about fifteen m nutes
|ater, the victiminmedi ately approached her vehicle and
exclainmed, “dAoria, | just have to tell you what’'s been
happening to me. | can’'t believe it.” The victi mwas crying,
and Vargas noticed the victims face and arns were reddened.

She told Vargas that she was hurt, pointing to her abdonen.
Vargas asked what had happened, but the victiml ooked back
toward Petitioner and whispered, “Let’s hurry. Let’s hurry,
hurry. Get out of here. He's standing right there, and he
m ght conme after nme.” Vargas quickly |oaded the victims
bel ongi ngs into her van, and drove the victimto her hone.

While riding in Vargas’s van, the victimwas biting her
nails, shaking, and crying. She told Vargas, “I’mscared. |’'m
scared and afraid.” The victimexplained that Petitioner had
sl apped her, pulled her hair, and threw her against a wall.
Vargas then | earned that Petitioner also had kicked and punched

the victimin her stonach.



Vargas drove directly home, and upon arriving, |ed the
victiminside wthout stopping to unload her bel ongings. The
victimcontinued recounting the assault in a visibly frightened
manner. She repeated that Petitioner had thrown her against the
restaurant wall and added that Petitioner also had choked her
with both hands. After twenty or thirty m nutes, Vargas nade
the victima cup of tea to help her cal mdown, and the victim
asked Vargas to call the police and take her to the hospital.

The prosecution was unable to produce the victimat trial
and filed a notice of its intention to introduce her hearsay
statenents as recounted by Vargas. The trial court held a
hearing in April 2002 to determne the adm ssibility and
constitutionality of the victims statenents. In addition to
the aforenentioned sunmary of the victims statenents and her
deneanor, Vargas testified she had not seen the victimfor about
four nmonths. Vargas did not know where the victimwas and had
no idea howto get in touch wwth her. Vargas even had tried to
contact the victimat her nother’s hone in Mexico CGty. Vargas
call ed several tinmes, but no one answered. About one week
before the hearing, the victims nother called, wondering if
Vargas knew where the victimwas. Vargas did not, but she
| earned the victims nother had not heard fromthe victimfor
about one nonth. Based on what she |ast heard, the victins

not her believed the victimwas sonewhere in California.



The district attorney stated that he personally had tried
to determine the victims whereabouts. |In addition to
t el ephoni ng Vargas, the district attorney explained that his
office sent a certified letter to Vargas in October. Al though
Vargas signed for the letter, neither she nor the victim
contacted the district attorney’'s office as requested.

Follow ng up on this letter, a police detective |earned from
Vargas around October that the victimwas no | onger staying with
her. Vargas told the police detective she believed the victim
had returned to her nother’s house in Mexico because she was
afraid to testify against Petitioner. The police detective nade
a second attenpt to contact the victimthrough Vargas in
Decenber or January, but no one answered the door at Vargas’'s
horme.

Addi tional testinony revealed that in February, the victim
appeared at the district attorney’s office on a Friday afternoon
and made an appointnent for the follow ng Monday to formally
recant her accusation. She gave her address only as “a notel
Platte,” and she did not show up for the appoi ntnent on Monday.
Realizing the victimat |east had been in the county, the
prosecution requested a continuance in March. Yet, since it had
no address or tel ephone nunber for the victim the district
attorney was unable to |locate her before trial. Another cal

was made to Vargas, but Vargas reiterated that the victimwas no



| onger staying with her, and she believed the victimwas in
Mexi co.

Upon the above evidence, the trial court admtted the
victims statenents to Vargas as excited utterances. However,
the trial court limted adm ssion only to the statenents mde
while the victimwas still under stress fromthe startling
event. The trial court did not allow Vargas to testify about
any of the victinis statenents nmade after she arrived at
Vargas’ s hone and had begun to cal mdown while drinking tea. As
for Petitioner’s confrontation rights, the trial court found no
deprivation because the victimwas unavail able to testify at
trial, despite the prosecution’s reasonable efforts, and her
hearsay statements bore sufficient indicia of reliability.

Fol | ow ng conviction, Petitioner sought review He argued
that the trial court comnmtted reversible error when it admtted
Vargas’ s testinony. According to Petitioner, the victims
hearsay statements were not adm ssible as excited utterances,
and even if they were, her statenents were testinonial and
therefore violated his rights to confrontation guaranteed by the
United States and Col orado Constitutions.

In a published opinion, a unaninmus panel of the court of

appeal s affirmed Petitioner’s conviction. People v. Conpan, 100

P.3d 533 (Col o. App. 2004). As a threshold matter, the court of

appeal s found that the victims hearsay statenents were properly



admtted as excited utterances because the victi mwas under the
stress of a startling event when she made the spontaneous
statenments to Vargas. |1d. at 536

Turning to Petitioner’s constitutional challenges, the

court of appeals first exam ned Crawford v. Washi ngton, 541 U. S

36 (2004), and concluded that only testinonial statenents were
protected by the United States Constitution: nontestinonial
“hearsay sinply lies outside the scope of the Sixth Arendnent’s
Confrontation C ause.” Conpan, 100 P.3d at 538. Since it found
the victims statenents were not testinonial, the court of
appeal s held their adm ssion did not violate Petitioner’s
federal right to confront the witnesses against him |d.
Consequently, the court of appeals next considered
Petitioner’s confrontation right under the Col orado
Constitution. Noting that this Court *“has recogni zed the
possibility that the state constitution may afford greater
protection” of an accused’ s confrontation right, the court of

appeal s “conclud[ed] that it is prudent to adhere to the rule of

Roberts and Denent.” Conpan, 100 P.3d at 538 (citing Bl echa v.

Peopl e, 962 P.2d 931, 941 (Colo. 1998)) (referencing Chio v.

Roberts, 448 U S. 56, 65-66 (1980); People v. Denent, 661 P.2d




675, 680-81 (Colo. 1983)).! Thus, the court of appeals held that
for nontestinonial hearsay, the Col orado Confrontation C ause
requires unavailability and reliability.

Then, reviewing the record for satisfaction of the Denent
test, the court of appeals determned that the trial court did
not err in finding the victimunavailable to testify because the
prosecution had nade “good faith, reasonable efforts to produce
the victim” Conpan, 100 P.3d at 539. And since the victims
statenents were properly admtted pursuant to CRE 803(2), the
court of appeals found the victinis statenents reliable: an
“excited utterance is a firmy rooted hearsay exception,” and
the victims statenments “bear the necessary indicia of

reliability.” 1d. (citing People v. Martinez, 18 P.3d 831, 836

(Colo. App. 2000)). As a result, the court of appeals held that
the trial court’s adm ssion of the victims nontestinonial
hearsay statenents through Vargas’s testinony did not violate
Petitioner’s confrontation right guaranteed by the Col orado

Constitution. Conpan, 100 P.3d at 539.

1 I'n Roberts, the United States Supreme Court held that absent a
defendant’s prior opportunity of cross-exam nation, hearsay
evidence is inadmssible at trial unless the declarant is
unavai l abl e and his or her statenments bear sufficient indicia of
reliability. 448 U. S. at 65. W adopted this two-part anal ysis
in Denment, declaring it equally applicable to adm ssion of

hear say evi dence under the Colorado Constitution. 661 P.2d at
680-81.



Petitioner sought further review, and we granted
certiorari.?> W now affirm Petitioner’s conviction. Crawf ord
only applies to testinonial statenents, and the victims
statenents are not testinonial. As a result, Crawford does not
require Petitioner to have had a prior opportunity to cross-
exam ne the victim

Because the statenments are nontestinonial, Roberts still
controls their admssibility. Here, the victims statenents
were properly admtted as excited utterances, and since an
excited utterance is a firmy rooted hearsay exception, there
are sufficient indicia of reliability. Therefore, we concl ude

Petitioner’s federal constitutional right to confront the

W t nesses agai nst himwas not infringed.

> The issues upon which we granted certiorari are as foll ows:
(1) Whether Petitioner’s constitutional
right to confrontation under the Sixth
Amendnent to the United States Constitution
was violated by the adm ssion of an extended
narration as an “excited utterance”
exception to the hearsay rul e when such
evi dence was never tested by cross-
exam nation as required by Crawford v.
Washi ngton, 541 U. S. 36 (2004).
(2) Whether Petitioner’s constitutional
right to confrontation under Article I,
Section 16 of the Col orado Constitution was
vi ol ated by the adm ssion of an extended
narration, beginning at |east fifteen
m nutes after the alleged incident, and
continuing on for an additional thirty to
thirty-five mnutes as an “excited
utterance” exception to the hearsay rule.




Moreover, we hold that Petitioner has not been deprived of
his right under the Col orado Confrontation C ause to confront
the witnesses against himface to face. Since the victinis
statenents are nontestinonial, Denent still governs their
adm ssion. Here, the prosecution net its burden of show ng that
the victi mwas unavailable to testify at trial, despite its
reasonabl e, good faith efforts, and that the statenents, as
firmy rooted excited utterances, bear sufficient indicia of
reliability.

1. Analysis
A. The Victims Statenments Are Not Testi noni al

In Cawford, the United States Suprene Court held that the
adm ssion of testinonial hearsay at trial, absent the
unavail ability of the declarant and a prior opportunity for
cross-exam nation by the defendant, violates the accused s
confrontation right under the Sixth Amendnent to the United
States Constitution. Crawford, 541 U S. at 68. Petitioner
argues the victinms statenents are testinonial under Crawford,
and therefore, his federal constitutional right to confrontation
was Vi ol ated because he did not have an opportunity to cross-
exam ne the victim As such, we first nust determ ne whet her
the excited utterances in this case are testinonial in nature.

We concl ude they are not.



“Testinmonial” is not clearly defined in Ctawford. 1d. at

68 (“We | eave for another day any effort to spell out a
conprehensive definition . . . .”). Nonetheless, the Suprene
Court offered sone guidance. Specifically, the Supreme Court
hel d that evidence is testinonial, at a mninmum if it is given
“at a prelimnary hearing, before a grand jury, or at a forner
trial; and [in] police interrogations.” |Id. The victims
statenents in this case were not nmade during either prior
hearings or during a police interrogation and therefore clearly
do not fall within the explicit guidance of Crawf ord.

Beyond this explicit guidance, the Suprenme Court al so
commented on other types of statenments which mght qualify as
testinonial. These include: “‘ex parte in-court testinony or
its functional equivalent —that is, material such as
affidavits, custodial exam nations, prior testinony that the
def endant was unable to cross-examne, or simlar pretrial
statenents that declarants woul d reasonably expect to be used
prosecutorially,”” id. at 51 (citation omtted); “‘extrajudicial
statenents . . . contained in formalized testinonial materials,
such as affidavits, depositions, prior testinony, or

confessions,’” id. at 51-52 (quoting White v. Illinois, 502 U S.

346, 365 (1992) (Thomas, J., joined by Scalia, J., concurring in
part and concurring in judgnment); and “‘statenents that were

made under circunstances which would | ead an objective w tness

10



reasonably to believe that the statenment would be avail able for
use at a later trial,”” Crawford, 541 U S. at 52 (citation

omtted). See also United States v. Summers, 414 F.3d 1287,

1302 (10th Cr. 2005) (applying Crawford’ s fornulations to hold
that “a statenment is testinonial if a reasonable person in the
position of the declarant woul d objectively foresee that his
statenent m ght be used in the investigation or prosecution of a
crinme”).

We need not deci de whether to adopt any or all of these
potential categories of testinonial evidence postulated by the
Suprene Court because the victins statenents do not fit within
them Her remarks were not nmade ex parte by way of an
affidavit, a custodial examnation, prior testinony that the
def endant was unable to cross-examne, or a simlar pretrial
statenent that she woul d reasonably have expected to be used
prosecutorially. Nor were her statenents formal extrajudicial
statenents nmade in an affidavit, a deposition, during prior
testi nony, or a confession.

Finally, the victims statenents were not nade under
ci rcunst ances which woul d | ead an objective w tness reasonably
to believe that the statement would be available for use at a
later trial. Rather, the victimwas speaking informally to her

friend. See People v. Garrison, 109 P.3d 1009, 1011 (Col o. App.

2004) (holding victims excited utterances to co-worker not

11



testinoni al because statenents were not nmade to police and there

was no indication co-worker was police agent), cert. denied, No.

04SC733 (Col 0. Apr. 18, 2005): Horton v. Allen, 370 F.3d 75, 84

(1st Cr. 2004) (finding statenents nmade in private conversation
bet ween private individuals were not nmade under circunstances in
whi ch an objective person would reasonably believe statenents

woul d be available for later use at trial); see also Lopez v.

State, 888 So. 2d 693, 699 (Fla. Dist. Ct. App. 2004) (“A
spont aneous exclamation to a friend or famly nmenber is not
likely to be regarded as testinonial . . . . 1In contrast, a
startled person who identifies a suspect in a statenment to a
police officer at the scene of a crine surely knows that the
statenent is a formof accusation that wll be used agai nst the
suspect.”) (citations omtted).

In short, the statenents nmade by the victimin this case
are not testinonial.

B. The Federal Confrontation C ause Applies to the Victinis
Nont esti noni al St atenents

Since we find the victinis statenents nontestinonial, we
next nust determ ne what federal constitutional scrutiny, if
any, to apply to nontestinonial hearsay statenents. W hold in
accordance wwth Crawford and in concert with the magjority of

courts which have considered the issue, that the

12



constitutionality of nontestinonial statenments is controlled by
the federal confrontation clause as set forth in Roberts.

The United States Suprene Court clearly stated in Crawford
that its holding applied only to testinonial evidence;, Roberts
continues to govern federal constitutional scrutiny of
nont esti noni al evi dence:

Where nontestinonial hearsay is at issue, it
is wholly consistent with the Franmers’
design to afford the States flexibility in
t heir devel opnent of hearsay | aw —as does
Roberts, and as woul d an approach that
exenpted such statenents from Confrontation
Cl ause scrutiny altogether. \ere
testinoni al evidence is at issue, however,
the Sixth Amendnent demands what the conmon
| aw required: unavailability and a prior
opportunity for cross-exam nation.

541 U.S. at 68 (enphasis added).

Following this plain differentiation, the federal Courts of
Appeal s considering the issue have held that Crawford di d not
overrul e Roberts’ reliability requirenent as applied to

nont esti noni al evi dence. See United States v. Brun, 416 F. 3d

703, 707 (8'" Cir. 2005) (explaining that “* Crawford rai ses some
doubt whether the Roberts reliability analysis remains good | aw
when applying the Confrontation Cl ause to nontestinonial

hear say, but finding the First Crcuit’s application of
Roberts to nontestinonial excited utterances persuasive)

(citations omtted); United States v. G bson, 409 F.3d 325, 338

(6th Gr. 2005 (“Crawford dealt only with testinoni al

13



statenents and did not disturb the rule that nontestinoni al
statenents are constitutionally adm ssible if they bear

i ndependent guarantees of trustworthiness.”); United States v.

Hol nes, 406 F.3d 337, 348 (5th Gr. 2005) (“Wth respect to
nont esti noni al statenments, however, Crawford | eaves in place the

Roberts approach to determning admssibility.”); United States

v. Hendricks, 395 F.3d 173, 179 (3d Cr. 2005) (“[Unless a

particul ar hearsay statenment qualifies as ‘testinonial,’
Crawford is inapplicable and Roberts still controls.”); Parle v.
Runnel s, 387 F.3d 1030, 1037-38 (9th G r. 2004) (applying
Roberts to nontestinonial evidence with m nimal anal ysis);

United States v. Saget, 377 F.3d 223, 227 (2d Cr. 2004) (noting

that by awaiting “a definitive ruling fromthe Suprene Court,”
defendants nerely woul d receive benefit of increased
protection); Horton, 370 F.3d at 84 (“[U nless [the defendant]’s
statenents qualify as ‘testinonial,’” Crawford is inapplicable
and Roberts continues to apply.”).

In addition, the state suprene courts addressing
constitutional scrutiny of nontestinonial evidence after

Crawford al so conclude Roberts still governs. See State v.

Manuel , 697 N.W2d 811, 826 (Ws. 2005) (noting “only one
reported case, a trial court decision, has construed Crawford as
exenpting nontestinoni al hearsay from Confrontati on C ause

anal ysis altogether,” and that decision relied on m squotation)

14



(citing People v. Conyers, 777 N.Y.S.2d 274, 276 (N. Y. Sup. C

2004)); State v. Martin, 695 N.W2d 578, 584 (M nn. 2005)

(noting that Roberts affords needed flexibility to states in

devel opnment of hearsay |law); State v. Dedman, 102 P.3d 628, 636

(N.M 2004) (“A close reading of Crawford indicates that Roberts
still applies to non-testinonial hearsay evidence, though the

Court appears split on whether it should.”); State v. Rivera,

844 A 2d 191, 201 (Conn. 2004) (“[N] ontestinonial hearsay
statenents may still be admtted as evidence agai nst an accused
inacrimnal trial if it satisfies both prongs of the Roberts

test . . . .”7); see also Denons v. State, 595 S. E 2d 76, 80 (Ga.

2004) (holding no confrontation deprivation because “indicia of
reliability other than the opportunity for cross-exam nation
are constitutionally perm ssible considerations” where
evi dence nontestinonial).
Thus, the Supreme Court’s holding in Ctawford only extended
to testinonial evidence; nontestinonial statenents are still

controlled by Roberts. See Agostini v. Felton, 521 U S. 203,

238 (1997) (“‘If a precedent of this Court has direct
application in a case, yet appears to rest on reasons rejected
in some other line of decisions, the Court of Appeals should
foll ow the case which directly controls, leaving to this Court

the prerogative of overruling its own decisions.’””) (quoting

15



Rodri guez de Quijas v. Shearson/ Am Express, Inc., 490 U S. 477,

484 (1989)).
C. The Victims Statenents Satisfy the Roberts Test
Since we hold that Roberts still governs the adm ssion of
nont esti noni al statenents, the victinis statenents in this case
nmust bear sufficient indicia of reliability to satisfy the

federal Confrontation Clause. E.g., Roberts, 448 U S. at 66.

To do so, the statenents nust fall within a “firmy rooted

hear say exception” or bear “particul arized guarant ees of
trustworthiness.” 1d. An excited utterance is a firmy rooted
hearsay exception. Wite, 502 U S. at 356-57 & n.8. Therefore,

reliability is inplied, and the decl arant does not have to be

unavail able. 1d. at 354-57 (citing, inter alia, United States

v. lInadi, 475 U.S. 387, 395-99 (1986)).

Petitioner contends the victims statenents are not “firmy
rooted” excited utterances. Specifically, Petitioner argues the
victims course of conduct as she attenpted to | eave the
restaurant she and Petitioner operated evidences a “fully
operative” thought process weighing against reliability. W
concl ude ot herw se.

An excited utterance is “[a] statenent relating to a
startling event or condition made while the declarant was under
the stress of excitenent caused by the event or condition.” CRE

803(2). Relevant here, the event or condition nust be

16



sufficiently startling to render normal reflective thought
processes of the declarant inoperative, and the statenment nust
be a spontaneous reaction to the event rather than the result of

reflective thought. E.g., Denent, 661 P.2d at 678-79 (citing

McCorm ck’ s Handbook of the Law of Evidence § 297, at 704

(Edward W Cleary ed., 2d ed. 1972)).

VWiile the tenporal proximty of the statement to the
startling event or condition is inportant, the two do not have
to be contenporaneous if the declarant is still under stress

when the statenent is made. E.g., People v. Lagunas, 710 P.2d

1145, 1148 (Col o. App. 1985). “What is of critical significance
is the spontaneous character of the statenent and its

natural effusion froma state of excitenment.” Lancaster v.

Peopl e, 200 Col 0. 448, 452-53, 615 P.2d 720, 723 (1980)).
Several factors aid this inquiry: the |apse of tine between the
startling event or condition and the out-of-court statenent;
whet her the statenent was a response to an inquiry; whether the
statenent is acconpani ed by outward signs of excitenment or
enotional distress; and the declarant’s choice of words to

describe the startling event or condition. WC. L. v. People,

685 P.2d 176, 180 (Colo. 1984) (citing cases).
Since “the trial court is in a preferred position to
determ ne whet her a particular event causes sufficient

excitenent in the declarant,” it is afforded wi de discretion “to

17



render a statenent adm ssible as an excited utterance.” People

in Interest of OE P., 654 P.2d 312, 319 (Colo. 1982); e.qg.,

People v. Martinez, 83 P.3d 1174, 1177 (Col o. App. 2003).

Vargas testified the victi mwas upset, crying, and talking
al nost i nconprehensibly during the first tel ephone call, which
was made just after Petitioner started yelling at her. Al though
the victims voice was nore subdued during the second tel ephone
call, made just after Petitioner assaulted her, Vargas did not
percei ve she was |l ess excited. |Indeed, Vargas testified that
the victimsounded as if she could barely talk.

Thus, both tel ephone calls were nade in near tenporal
proximty to the startling event —first Petitioner’s yelling,

and second the assault. See WC.L., 685 P.2d at 180. And, both

calls were nmade by the victim she initiated contact with
Vargas. See id. Finally, the victinm s deneanor showed
significant outward signs of enotional distress. See id. Al

of these factors support the trial court’s finding that the
victi mwas reacting spontaneously to the stress of Petitioner’s

abusi ve behavi or when she called Vargas. See, e.g., Lagunas,

710 P.2d at 1148; see Lancaster, 200 Colo. at 452-53, 615 P.2d

at 723.
Furthernore, even though the victims final and nost
incrimnating statenents were nmade at |east fifteen m nutes

after the assault, Vargas testified that she found the victim

18



upset, shaking, and nervous, and the victimwas suffering pain
in her abdonmen. As Vargas gathered the victims bel ongings, the
victimkept | ooking back at Petitioner in the restaurant w ndow.
She wanted to hurry because she was afraid Petitioner mght stop
her fromleaving. On the way to Vargas's house, the victimwas
biting her nails, shaking, and crying. Once they arrived, the
victimcontinued crying and behaving in a visibly frightened
manner .

Agai n, these outward signs of enotional distress
denonstrate the victimstill was reacting spontaneously to the
stress of Petitioner’s abusive behavi or when she spoke to Vargas

in her van and at her honme. See, e.g., Lagunas, 710 P.2d at

1148; see WC. L., 685 P.2d at 180; Lancaster, 200 Col o. at 452-

53, 615 P.2d at 723. In addition, the spontaneity of the
victims statenments is further evidenced by the fact that she
continued to initiate contact with Vargas even after calling for
hel p: when Vargas arrived at the restaurant, the victimcane to
her and said, “l have to tell you what’s been happening to ne.”

See, e.g., Lagunas, 710 P.2d at 1148; see WC. L., 685 P.2d at

180; Lancaster, 200 Col o. at 452-53, 615 P.2d at 723.

For these reasons, we conclude the record supports the
trial court’s holding that the victinis statenents were excited
utterances. Petitioner’s donestic abuse was sufficiently

startling to render the victims normal thought processes
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i noperative, and the victins statenments were spont aneous
reactions to Petitioner’s donestic abuse, not the product of

reflective thought. See Denent, 661 P.2d at 678-79.

Nonet hel ess, Petitioner contends that People v. Koon, 724

P.2d 1367 (Col o. App. 1986), is factually anal ogous and
application of its reasoning would require reversal. |n Koon,
the alleged victimwote in her diary that her stepfather
sexual |y abused her. Id. at 1373. A friend s nother read the
diary and decided to get the stepdaughter out of the house. |I|d.
The nother went to the stepdaughter’s house, and findi ng her
“very upset,” tried to persuade her to leave. Id. The

st epdaught er asked her stepfather for perm ssion, but he refused
because he needed her to watch the famly’s younger children.

Id. The friend s nother then approached the stepfather, and

under the pretext of a surprise party, convinced himto all ow

t he stepdaughter to | eave under her supervision. |d. Once
out si de the house, the stepdaughter exclainmed, “lI can’t go back
t here because he is going to do it again . . . .” 1d.

The trial court admtted this statenent as an excited
utterance. 1d. The court of appeals reversed, concluding the
st epdaughter’s preneditated plan to | eave her house denonstrated
her statenent was not a spontaneous reaction to a sufficiently

startling event:
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Al t hough t he stepdaughter may have been
excited at the prospect of |eaving the hone,
we conclude that the statenent . . . was not
in response to a startling event or
occurrence wthin the nmeani ng of CRE 803(2).
Here, the nature of the occurrence was not
such as to render thought processes

i noperative. Instead, the thought processes
of both the stepdaughter and [the friend' s
not her] were fully operative in devising a
way to get the stepdaughter out of the house
w t hout defendant becom ng suspicious as to
the reason. Under these circunstances,
there was no “condition of excitenment which
tenporarily stills the capacity of
reflection and produces utterances free of
conscious fabrication.”

Id. (quoting People in Interest of O E P., 654 P.2d at 317).

We find the situation in Koon very different fromthe
circunstances in the present case. Here, the victimhad just

been assaulted; in Koon, the alleged assault had taken place at

sone past tinme, distant enough that the stepdaughter had witten

about it in her diary. See, e.g., Lagunas, 710 P.2d at 1148;

WC L., 685 P.2d at 180. And, unlike the stepdaughter in Koon,
the victimhere initiated her escape imediately after the
startling event; she did not wait for Vargas to show up and take
her away. Moreover, in Koon, the only evidence of the

st epdaughter’s stress was the friend’ s nother’s testinony that

t he stepdaughter was very upset. Here, Vargas testified in
great detail about the victins deneanor, appearance, and
statenents. These outward signs of enotional distress, absent

i n Koon, denonstrate the spontaneity of the victinmis statenents
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and their effusion froma state of excitenent. See, e.g.,

Lagunas, 710 P.2d at 1148; see WC L., 685 P.2d at 180;

Lancaster, 200 Colo. at 452-53, 615 P.2d at 723.

In sunmmary, we find no abuse of discretion. The trial
court properly admtted the victims statenents as excited
utterances. Since the hearsay exception for such spontaneous
declarations is firmy rooted, the victinis statenents have
sufficient guarantees of reliability to satisfy the Sixth
Amendnment, without regard to the victins unavailability. See,

e.g., Roberts, 448 U S. at 66; see Wite, 502 U S at 354-57.

Appl yi ng Roberts, we hold Petitioner was not deprived his
federal right to confront the w tnesses against him

D. The Col orado Confrontati on Cl ause Does Not Bar the Victinms
Nont esti noni al St atenents

Petitioner further argues that the Col orado Constitution
bars adm ssion of the victims statenents because the
prosecution did not neet its burden under Denent of show ng the
victimunavail able to testify at trial. 1In contrast, the People
contend unavailability should no | onger be required in |ight of
the United States Suprenme Court’s abandonnent of the requirenent
when hearsay falls within a firmy rooted exception. Wthout
reaching this latter issue, we conclude that the record

denonstrates the victimwas unavailable to testify at trial

22



Accordingly, Petitioner’s state constitutional right to confront
the wi tnesses agai nst himwas not infringed.

As di scussed above, we adopted Chio v. Roberts, 448 U. S

56, in People v. Denent, holding that the federal requirenents

of witness unavailability and evidence reliability were the
appropriate anal ysis under the Col orado Confrontation C ause.

661 P.2d at 680. Mreover, in People v. Fry, 92 P.3d 970 (Col o.

2004), we al so adopted the federal standard from Crawford v.

Washi ngton, 541 U. S. 36, holding that the adm ssion of
testinonial hearsay at trial, absent the unavailability of the
decl arant and a prior opportunity for cross-exam nation by the
def endant, violates the accused’'s confrontation right under the
Col orado Constitution. Fry, 92 P.3d at 976.

By rejecting the reliability requirement, Fry expressly

overruled Denent. Fry, 92 P.3d at 976. However, |ike Crawford,

our holding was limted to testinonial statenents;

nont estinoni al statenments were not at issue in Fry. See id. at

976, 979-80 (holding declarant’s statenments at prelimnary
hearing were testinonial and therefore not violative of the

Col orado Confrontation C ause because decl arant was unavail abl e
at trial and defendant had no prior opportunity to cross-

exam ne); see also Garrison, 109 P.3d at 1013 (“[We do not read

Fry to reject the Roberts-Denent reliability analysis with
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respect to nontestinonial evidence.”), cert. denied, No.

04SC733.

Consequently, Denent still instructs whether the adm ssion
of nontestinonial statenents offends the Col orado Confrontation
Clause: to admt nontestinonial evidence when the defendant has
not had a prior opportunity of cross-exam nation, the
prosecution must show that the declarant is unavail able and the
statenent bears sufficient indicia of reliability. Denent, 661
P.2d at 679-81 (citing Roberts, 448 U S. at 65).3

Turning then to Denent’s first requirenent,
“Tulnavailability ‘“in the constitutional sense’ is established
by the prosecution when good faith, reasonable efforts have been
made to produce the witness wthout success.” Denent, 661 P.2d
at 681 (citing Roberts, 448 U S. at 74-75).

Here, the record shows the prosecution nade reasonabl e,
good faith efforts to | ocate the victimand produce her at
trial. The victimprovided Vargas’'s address to the authorities,

and it was at that location that the police and the district

2 Although the United States Supreme Court no |onger requires
unavail ability when nontestinonial evidence falls within a
firmy rooted hearsay exception, see Wite, 502 U S. at 354-57,
we have continued to do so, see Blecha, 962 P.2d at 941
(applying Denent’s unavailability prong, but enphasizing no

j udgnent nmade on whether still required under Col orado
Constitution in light of recent federal abandonnent). W need
not revisit the unavailability requirenent here because the
prosecution clearly nmet its burden of establishing the victims
unavailability to testify at trial
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attorney’s office attenpted to contact her. After Vargas signed
a certified letter recei pt and neither she nor the victim
contacted the district attorney’'s office, a police detective
made two unsuccessful attenpts to contact the victimthrough
Vargas. Furthernore, when the victimappeared at the district
attorney’s office several nonths later, she did not provide a
speci fic address or tel ephone nunber at which she could be
contacted. Wen the victimfailed to return for a schedul ed
appoi ntment, and still could not be | ocated through Vargas, the
prosecution sought a continuance for additional tinme to |locate
her, al beit unsuccessfully.

In sunmmary, we hold the prosecution net its burden under
Denent to show the victimwas unavailable to testify at trial
despite its reasonable, good faith efforts. See 661 P.2d at
680-81. As for Denent’'s second requirenent, reliability, we
al ready have concluded that the victinis statenents were
properly admtted as excited utterances, which fall within a
firmy rooted hearsay exception. See supra Part |I.C
Therefore, the victims statenents inplicitly bear sufficient
indicia of reliability, and we conclude Petitioner was not
deprived his state constitutional right to confront the
W t nesses against himface to face.

Finally, Petitioner contends adm ssion of the unavail abl e

victims reliable statenments deprived himof his state
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constitutional right literally to confront her face to face at
trial. In essence, Petitioner asks us to overrule our congruent
precedent, and interpret the state Confrontation Cl ause to
protect a broader range of rights than does the Sixth Anendnment
to the United States Constitution. W already have rejected
this position and decline to revisit it.

Col orado’s Confrontation Clause is phrased simlarly to its
federal counterpart. Conpare Colo. Const. art. Il, 8 16 (“In
all crimnal prosecutions, the accused shall have the right

to neet the w tnesses against himface to face.”), with U S
Const. anmend. VI (“In all crimnal prosecutions, the accused
shall enjoy the right . . . to be confronted with the w tnesses
against him”). However, as Petitioner declares, this
simlarity “does not abrogate our responsibility to engage in an
i ndependent anal ysis of state constitutional principles in

resolving a state constitutional question.” People v. Young,

814 P.2d 834, 842 (Colo. 1991).

Concerning the Colorado Constitution’s Confrontation
Cl ause, we already have undertaken this independent anal ysis.
| ndeed, our recent decisions evidence a reasoned attenpt to
“mai ntai n consi stency between Col orado | aw and federal |aw.”
Bl echa, 962 P.2d at 941. 1In Denent, for exanple, we explained

t hat Roberts and other federal confrontation cases interpreting

the Sixth Anendnment are instructive because they protect the
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sane underlying constitutional *purposes of face-to-face
confrontation and require either the presence of adverse
W t nesses for cross-exam nation or, in appropriate cases, an
equi val ent substitute in keeping with the purposes and
obj ectives of cross-examnation.” Dement, 661 P.2d at 680.*
| mportantly, in Denment we expressly rejected hol ding
excited utterances unconstitutional in all crimnal cases. |1d.
We expl ai ned such a bright-line rule, though efficient, “would
unduly favor crimnal defendants and, in many cases, underm ne
the truth-seeking process.” 1d. |In our view, the dual
requi renents of unavailability and reliability sufficiently
protected the Col orado Confrontation Cl ause’s “underlying
pur poses of face-to-face confrontation and cross-exam nation” in
cases involving a declarant’s excited utterances. |1d. at 681.
Al t hough no | onger applicable to testinonial evidence, our
holding in Denment retains vitality to nontestinonial statenents
such as the excited utterances at issue in the present case.

Li kew se, the independent constitutional reasoning its hol ding

4 Moreover, when the United States Supreme Court in Crawf ord
decided the only indicia of reliability sufficient for
testinoni al evidence was cross-exam nation, we continued our
effort at congruency between the federal and state Confrontation
Cl auses, adopting Crawford’s new approach in Fry, 92 P.3d at

976. See al so People v. Newbrough, 803 P.2d 155, 160 n. 10
(Col 0. 1990) (holding analysis of federal right to confront
child wtness’s videotaped deposition “applies with equal force
to the confrontation right under the Col orado Constitution.”).
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was based upon is still sound, and Petitioner presents no
conpelling reason for us to revisit it.
I11. Conclusion

For the reasons stated above, we reject Petitioner’s
constitutional challenges to his conviction for third-degree
assault. Crawford only applies to testinonial statenents, and
the victims statenents are not testinonial. As a result,
Crawford does not require Petitioner to have had a prior
opportunity to cross-examne the victim and Roberts stil
governs the federal constitutional scrutiny of the victims
statenments. Here, the trial court did not abuse its broad
discretion in admtting the victinms statenents as excited
utterances. Since an excited utterance is a firmy rooted
hearsay exception, there are sufficient indicia of the
statenents’ reliability. Accordingly, Petitioner’'s federal
constitutional right to confront the w tnesses agai nst hi mwas
not infringed.

In addition, Petitioner has not been deprived of his right
under the Col orado Confrontation Clause to confront the
W tnesses against himface to face. The victinmis statenents are
nontestinonial, and therefore, Denent still governs their

adm ssion. Here, the prosecution net its burden of show ng that
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the victi mwas unavailable to testify at trial, despite its
reasonabl e, good faith efforts, and that the statenents, as
firmy rooted excited utterances, bear sufficient indicia of
reliability. Thus, we affirmPetitioner’s conviction.

JUSTI CE COATS specially concurs and JUSTI CE KOURLI S j oi ns

in the special concurrence.
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Conpan v. People — 04SC422

JUSTI CE COATS, specially concurring.

VWiile | agree that the victinm s out-of-court statenments at
issue in this case were not testinonial; that they fell within
the firmy rooted, excited utterance exception to the hearsay
rule; and that they were not admtted in violation of either the
state or federal confrontation clause; | wite separately to
express in ny owmn terns the state of the lawin this
jurisdiction concerning the admssibility of non-testinoni al
hearsay. Although |I do not believe ny view differs
significantly fromthat expressed in today’s opinion by the
court, | do believe that nuance of expression can lead to
significantly different understandings (and therefore
applications) of the law, especially in a context |ike this.

The i medi ate problem arises fromthe Suprene Court’s

reinterpretation of the Confrontation Clause in Crawford v.

Washi ngton, 541 U. S. 36 (2004), as requiring an actual
opportunity to confront (when it is applicable at all), rather
than nmerely expressing a concern for reliability. The Crawford
Court openly acknow edges that its holding “casts doubt” on the
applicability of the Confrontation Clause to other than
“testinonial” hearsay, but it also expressly reserves judgnent
on the survival of its holding to the contrary in Wite v.

IIlinois, 502 U.S. 346 (1992). Crawford, 541 U S. at 61. Wile



| ower courts are bound not only by the results of the Suprene
Court’s opinions but also by those portions of its opinions

necessary to those results, see Semnole Tribe of Florida v.

Florida, 517 U S. 44, 63 (1996), it remains the prerogative of
the Suprenme Court alone to overrule one of its precedents; and,
as we note in today’'s opinion, its precedents nust therefore
continue to be followed, even if they have been significantly

under m ned by subsequent changes in judicial doctrine, see State

Ol Co. v. Khan, 522 U S. 3, 20 (1997); United States v. Hatter

532 U. S. 557, 567 (2001). Nevertheless, | amconcerned by the

suggestion that OGhio v. Roberts, 448 U S. 56 (1980), “continues

to govern federal constitutional scrutiny on non-testinonial
evidence,” maj. op. at 13, not because of anything first
appearing in Crawford, but rather because of the Suprene Court’s
narrowi ng interpretations of Roberts, even before Crawford.

We, along with other jurisdictions, initially understood
Roberts as construing the Confrontation Cause to limt the
adm ssibility of hearsay statenments to circunstances in which
the statenments bore sufficient indicia of reliability and the

decl arant was unavailable to testify. See People v. Denent, 661

P.2d 675 (Colo. 1983). 1In at least two separate cases (and in
increasingly explicit terns), the Suprene Court di sabused us of
that notion, making clear that it never intended Roberts to be

understood so broadly and holding instead that Roberts “nust be



read consistently with the question it answered, the authority
it cited, and its owm facts.” Wite, 502 U S. at 354 (quoting

United States v. Inadi, 475 U S. 387, 394 (1986)). Roberts, of

course, involved “testinonial,” rather than “non-testinonial,”
hearsay, and nore specifically, only the adm ssibility of prior
recorded testinony. Roberts, 448 U. S. at 59. So understood
(the Court instructed us), Roberts stood for the proposition
that unavailability “is a necessary part of the Confrontation
Cl ause inquiry only when the chall enged out-of-court statenents
were made in the course of a prior judicial proceeding.” Wite,
502 U. S at 354.

Long before its holding in Ctawford, therefore, the Suprene

Court had “clarified the scope of Roberts,” id. at 354, limting

its holding to prior recorded testinony. Wthout ever using the
term the Court in Crawford flatly overruled the hol ding of
Roberts, deciding both that the Confrontation Cl ause requires an
actual opportunity to cross-exanm ne before permtting the

adm ssion of any statenents to which it applies, and that it
applies at least to testinonial statenents, the only kind of
statenents within the narrowed scope of the Roberts hol di ng.

See Crawford, 541 U. S. at 68. In Crawmord, the Supreme Court

therefore did not withhold judgnment about the continued vitality

of Roberts; it nmerely wi thheld judgnment about the survival of



White's holding that the Confrontation Cl ause applies to other-

than testinonial statenents. 1d. at 61
Rel ying solely on pre-Roberts pronouncenents, the Court in

Wiite, as it had done in Roberts, analyzed the “reliability

requi renent of the Confrontation Cl ause” in terns of “sufficient
indicia of reliability,” Wite, 502 U.S. at 356 n.8, ultimately
hol di ng that “where proffered hearsay has sufficient guarantees
of reliability to come within a firmy rooted exception to the
hearsay rule, the Confrontation Clause is satisfied,” id. at
356. In so doing, Wite separately gave validity to the sane
kind of reliability analysis applied in Roberts, but only so far
as to justify out-of-court statenents pursuant to “firmy

root ed” hearsay exceptions. Although it is the inescapable
inplication of Crawford that the Confrontation C ause cannot
bot h govern non-testinonial hearsay and permt its adm ssion

W t hout an opportunity for cross-exam nation, Crawford clearly
intends that firmy rooted hearsay exceptions remai n unaffected
by the Confrontation C ause, either because it is inapplicable
al together or because it is automatically satisfied;, and at

| east for the tine being, it therefore | eaves the hol ding of

VWhite undi sturbed. See Crawford, 541 U. S. at 61

Unli ke a nunber of courts already considering the matter, |
woul d be cautious about interpreting too broadly the Suprene

Court’s reference to Roberts in connection with “the Franers’



design to afford the States flexibility in their devel opnent of

hearsay law.” 1d. at 68.' Apart fromthe fact that non-

! Al t hough many courts have stated that Roberts continues to

apply to non-testinonial statenents, as we note in today’s

opi nion, the picture may be sonmewhat nore anbi guous that this
observation suggests. Many of the courts adopting such a
position do so in reliance on other courts, virtually w thout
clarification or explanation. See, e.g., United States v. Brun,
416 F.3d 703, 706-07 (8th G r. 2005)(hol ding that nontestinoni al
statenents were properly admtted under Roberts after finding
the First Circuit’s application of Roberts to nontestinonial
statenents persuasive (citing Horton v. Allen, 370 F.3d 75 (1st
Cir. 2004)); Horton, 370 F.3d 75, 83 (quoting “flexibility”
passage from Crawford and sunmarily concl udi ng: “unl ess

[ def endant’ s] statenents qualify as ‘testinonial,” Crawford is

i nappl i cabl e and Roberts continues to apply.”); State v. Rivera,
844 A 2d 191, 201 (Conn. 2004)(quoting “flexibility” passage,

and summarily concluding: “In other words, nontestinonial
hearsay statenents may still be admtted as evi dence agai nst an
accused in a crimnal trial if it satisfies both prongs of the
Roberts test. . . .”); State v. Martin, 695 N.W2d 578, 584

(M nn. 2005)(noting in dicta that the Suprenme Court “announced a
new test for admssibility of those statenents that are
testinonial, but |left the Roberts test in place for
nont esti noni al statenments. . . .7).

O those courts actually addressing the issue, sone are
equi vocal, relying sinply on the failure of Crawford to
expressly overrule Roberts. See, e.g., United States v. Hol nes,
406 F.3d 337, 348 n. 14 (5th Cr. 2005)(noting that Crawf ord
| eft open the possibility of exenpting nontestinonial statenments
from Confrontation C ause scrutiny, but concluding the Roberts
test endured because the Court declined to overrule Wite);
United States v. Hendricks, 395 F.3d 173, 179 n.7 (3d G
2005) (noting that comentators interpreted Ctawford to foretel
the Court’s future abrogation of the Roberts reliability
anal ysis, thus excluding nontestinonial hearsay from
Confrontation C ause scrutiny, but neverthel ess applying Roberts
because “such a devel opnent in Sixth Amendnent jurisprudence is
beyond the province of this court.”); United States v. Saget,
377 F.3d 223, 227 (2d Cr. 2004)(discussing Crawford’s
di sparagenent of Roberts, and concluding: “while the continued
viability of Roberts with respect to nontestinonial statenents
i s sonmewhat in doubt, we will assune for purposes of this




testinoni al hearsay has never been governed by Roberts, the oft-
quot ed passage, see maj. op. at 13, clearly refers only to
“devel opnents” in hearsay |aw, as distinguished from*“firmy
rooted” exceptions. |In context, it stands nerely for the
proposition that unlike testinonial hearsay, the admssibility
of which is constitutionally Iimted by availability and a prior
opportunity for cross-exam nation, the devel opnent of exceptions
for non-testinonial hearsay could remain flexible, as intended
by the Franers, either by permtting courts to search for

sufficient indicia of reliability, the approach typified by

opinion that its reliability analysis continues to apply to
control nontestinonial hearsay . 7).

Finally, a nunber of courts have flatly held that Roberts
does not control the adm ssion of non-testinonial statenents.
See, e.g., State v. Carter, 114 P.3d 1001, 1007 (Mont.

2005) (affirm ng the adm ssion of nontestinonial statenments based
solely on applicable hearsay | aw after observing that Caw ord
afforded states “flexibility in formng their hearsay |aw, and

[ nontestinonial] evidence may be exenpted from Confrontation

Cl ause scrutiny.”); State v. Wight, 701 N.wW2d 802, 809, 811
(M nn. 2005) (hol ding that the adm ssion of nontestinonial
statenents “did not violate [defendant’s] Confrontation C ause
rights under Crawford” because “when nontestinonial hearsay is
at issue, states are permtted to exenpt such statenments from
Confrontation C ause scrutiny as they see fit.”); Comobnweal th
v. CGonsal ves, 2005 WL 2046000 (Mass. 2005) (observing that after
Crawford, “[t]he adm ssibility of nontestinonial out-of-court
statenents renmai ns governed largely by State hearsay rules,” and
holding that “[i]f a judge finds an out-of-court statenent is
not testinonial, then the Coomonwealth’s rules of evidence al one
govern admssibility. . . .7).

Interestingly, virtually none of the courts indicating a
position one way or the other have actually excl uded
nont estinoni al statenents for failing to neet the test of
Roberts. But see, MIller v. State, 98 P.3d 738 (Ck. C. App.
2005) .




Roberts, or by finding such statenents exenpt from Confrontation
Cl ause scrutiny altogether. Having exhaustively disparaged, in
the i nmedi ately precedi ng paragraphs, the “open-ended bal anci ng
tests” already applied by courts in the context of testinonial
hearsay, the Court leaves little doubt, however, about the
dangers it sees in the forner approach, whether mandated by
constitution or prescribed by state |egislatures.

| count it no great sin to use the nane “Roberts” (as
apparently even the Suprene Court does) as shorthand for an
interpretation of the Confrontation C ause requiring indicia of
reliability, as distinguished fromguarantying a particular
procedure to ensure reliability. | amconcerned, however, that
portions of today’ s opinion nmay be read to suggest that the
hol di ng of Roberts once was, and continues to be, broad enough
to govern the adm ssibility of non-testinonial hearsay. | would
find such a proposition particularly insidious in this
jurisdiction, where it risks appearing to extend vitality to our
former msinterpretations of Roberts.

I n Denment, we understood Roberts to announce a Sixth
Amendnent mandate that all hearsay be subject to the two-prong
requi renent of unavailability and sufficient indicia of
reliability. Although that case cane to us froma ruling on the
state constitution, we went out of our way to acknow edge the

simlarities in both the roots and prior constructions of the



federal and state constitutional provisions, making clear that
our interpretation of the state confrontation clause was gui ded
by the Suprenme Court’s interpretation of the federal
confrontation clause. After Inadi, “we continued to apply the
two-step test in an effort to follow federal constitutional

| aw,” maki ng clear, however, that “we reach[ed] no decision on
whet her the two-part test articulated in Denent retain[fed] its
vitality in light of Suprene Court decisions.” Blecha v.

Peopl e, 962 P.2d 931, 941 (Colo. 1998); People v. D efenderfer,

748 P.2d 741, 747 (Colo. 1989)(finding the Roberts, two-prong
test still applicable to nontraditional, not “firmy rooted”
exceptions). In those cases we reenphasized that this test was
adopted in Denent “[i]n an effort to maintain consistency
bet ween Col orado | aw and federal |aw,” Blecha, 962 P.2d at 941,
rather than as an independent interpretation of the state
constitutional provision in contradistinction to the federal
confrontation cl ause.

VWhile the court’s opinion in this case clearly reserves
j udgnent about a separate state requirenent of unavailability, |
am concerned that it not be read to suggest the current
exi stence of any independent construction of the state
confrontation clause, mandating a show ng of unavailability for
non-testinoni al hearsay unless or until it is overruled by this

court. But see People v. Conpan, 100 P.3d 533 (Col o. App.




2004); People v. Geen, 884 P.2d 339 (Colo. App. 1994). As we

have consistently nade clear, and note again in our opinion

t oday, we have al ways construed the state confrontation clause
to be consistent with the Sixth Amendnent. Denent adopted the
two-prong test only because, and to the extent that, it
considered that test mandated by the federal constitution.
Denent, 661 P.2d at 679-80. After the Suprene Court’s hol ding
in Wiite, it is clear that the unavailability anal ysis of
Roberts was intended to apply only to “out-of-court statenents
[] made in the course of a prior judicial proceeding,” Wite,
502 U.S. at 354; and Crawford extends the Confrontation C ause
concern for unavailability only as far as all other testinoni al
hear say.

Should a trial court in this jurisdiction be faced with an
obj ection, on state constitutional grounds, to an offer of the
non-testinoni al hearsay statenents of an avail able declarant, it
woul d be required to determne, as matter of first inpression
and wi thout the constraint of any existing precedent, the scope
of the unavailability requirenment in the state constitution. It
therefore continues to be necessary, as we nmake clear, to
determ ne whether offered hearsay is non-testinonial and, at
| east in the context of state constitutional chall enges, whether
a declarant of non-testinonial hearsay is unavail able. Because

the hol ding of Wiite survives Crawford, at least for the tine



being, it is also essential to determ ne whether non-testinoni al
hearsay falls within a firmy rooted hearsay exception

When courts are faced, however, with the adm ssibility of
non-testinoni al hearsay that does not fall within any firmy
rooted exception, a question not before us today, | fear they
wll find no safe harbor in even a Roberts-style search for
indicia of reliability, and wll be forced to assess whether the
Confrontation Clause is applicable to this class of statenents
at all, and if so, the demands of confrontation in this context.

| am authorized to state that JUSTICE KOURLIS joins in this

speci al concurrence.
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