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intoxication — affirmati ve def ense.

In this first-degree nurder case, the supreme court
announces the applicable standard for reviewing errors of
constitutional dinension in the absence of a contenporaneous
objection. In 2000, the People charged Mchael MIller, wth,
anong ot her things, first-degree nurder (after deliberation), in
the death of Loyal Burner. MIller defended on two grounds: self-
defense, contending that the victimhad sexually assaulted him
and involuntary intoxication, contending that the victim had
drugged him In addition, evidence energed at trial that MIller
was voluntarily intoxicated on the night of the nurder, entitling
himto a jury instruction stating that evidence of voluntary
i ntoxi cation negates the “after deliberation” elenent of first-
degree murder. The trial court, instead, instructed the jury
t hat evidence of voluntary intoxication negates the “specific
intent” element of first-degree nmurder. Mller did not object to

the instruction. The jury returned guilty verdicts on al
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counts. M ler appealed his convictions, contending, relevantly,
that the trial court conmtted reversible error by failing to
instruct the jury that voluntary intoxication negates “after

deli beration.” The court of appeals agreed and reversed Mller’s
first-degree nmurder conviction. The People petitioned the
suprene court for certiorari review and the court granted the
petition.

The court first determ nes that where the defendant fails to
object to an error of constitutional magnitude that is a trial
error, the plain error standard applies. Applying the plain
error standard of reviewto this case, the court noted that the
def endant had not defended on the basis of voluntary intoxication
at trial, so that the issue was not truly contested.

Furthernore, the court concluded that the record denonstrated
overwhel m ng evi dence of defendant’s guilt beyond a reasonabl e
doubt. Accordingly, the error in the instruction was not
reversible. The court thus reverses the court of appeals and
remands for reinstatenent of defendant’s first-degree murder

(after deliberation) conviction.
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A jury convicted the defendant, Mchael MIler, of, anong
other things, first-degree nurder (after deliberation) and first-
degree felony nurder, rejecting Mller’'s affirmative defense of
involuntary intoxication, and rejecting evidence that Mller’s
vol untary intoxication had negated the requisite nental state of
first-degree nmurder (after deliberation). Under the doctrine of
merger, the felony nurder conviction and the first-degree nurder
(after deliberation) conviction nerged, giving rise to only one
sentence. Upon MIller’'s appeal, the court of appeals overturned
the first-degree nurder (after deliberation) conviction, on the
basis of instructional error by the trial court. People v.
MIler, No. 01CA1026, slip op. at 2 (Col o. App. 2004) (not
selected for publication). The court of appeals found plain
error in the trial court’s instruction concerning the inpact of
t he defendant’ s intoxication on his cul pable nmental state. It
held that the trial court failed to instruct the jury properly
that “after deliberation” is a part of the cul pable nental state
of first-degree nmurder that can be negated by voluntary
I nt oxi cati on.

On remand, as requested by the People, the court of appeals
permtted the People a choice between retrial of the defendant
for first-degree nurder or entry of a conviction on the |esser
i ncl uded of fense of second-degree nurder. The People petitioned

this court for review of the court of appeals’ decision



overturning the first-degree murder conviction, and in addition,
requested that the felony nurder conviction, rather than the
convi ction for second-degree nurder be reinstated.?

We granted certiorari? and now reverse. First, we resolve
the conflict anbng our cases concerning the standard of review
applicable to allegations of constitutional error in the absence
of a contenporaneous objection. W hold that where the defendant
fails to object at trial, the plain error standard of review
applies. W thereby reserve harm ess beyond a reasonabl e doubt
review for those cases in which the defendant preserved his claim
for review.

Applying a plain error standard of reviewin this case, we

find no plain error. Plain error occurs only when, after review

! The defendant presented several issues on cross-petition, none
of which we accepted for review
2 The Peopl e postured the two issues as foll ows:
1. Whet her the court of appeals erred when it held

that it was plain error for the trial court not to

specifically instruct the jury that it could

consi der evidence of defendant’s voluntary, self-

i nduced intoxication to negate the “after

del i beration” elenent of first-degree nurder.

2. In the alternative, even if defendant’s conviction for
first-degree murder was properly reversed, whether the
court of appeals erred when it declined to
specifically instruct the trial court that defendant
could, after remand, be sentenced upon his felony
mur der conviction, which previously was nerged with
his first-degree nurder conviction.



of the entire record, the appellate court concludes that the
error underm ned the fundanental fairness of the trial.

Here, in reviewng the entire record, we cannot so concl ude.
First, the question of voluntary intoxication was not actually
contested at trial, in that the defendant did not raise it as his
defense. More inportantly, we find overwhel mng evidence in the
record to support the first-degree nmurder conviction. W
therefore reverse the court of appeals’ decision overturning the
defendant’s first-degree nurder (after deliberation) conviction.

Finally, because we overrule the court of appeals’ reversal
of the first-degree nmurder (after deliberation) conviction, we
need not reach the second issue presented. Thus, we decline to
determ ne what the | aw requires when a first-degree nurder
conviction and felony murder conviction have nerged, and the
first-degree nmurder conviction is reversed.

We reverse and remand for reinstatenent of the defendant’s

first-degree nurder (after deliberation) conviction.

| . FACTS
On March 8, 2000, police officers found Loyal Burner’s
| acerated body in his Federal Heights, Col orado nobil e hone.
M chael MIller, a close friend, fornmer roommte, and enpl oyee of
Burner, confessed to killing Burner and subsequently stealing

several itens fromthe victim including his vehicle. The Adans



County District Attorney charged the defendant in an information
with first-degree nurder (after deliberation),? first-degree

fel ony nurder,?

aggravat ed robbery, three counts of first-degree
aggravated notor vehicle theft, vehicular eluding, and theft.
Trial was to a jury between January and February of 2001.

The defendant did not testify but, admtting responsibility
for the death, he defended on grounds of self-defense to a sexua
assault by the victim involuntary intoxication caused by the
victim or alternatively, actions taken in a rage. In addition,
sufficient evidence of self-induced intoxication energed at
trial, entitling himto a dimnished capacity instruction, which
is the subject of this petition. Evidence of MIler’s defense
was i ntroduced through his taped confession and through testinony
of witnesses to whomthe defendant had given varying versions of
the incident. The defendant al so proffered expert opinion in
support of his defense of involuntary intoxication.

That evidence indicated that MIler had appeared at the
victims honme on the date of the nurder after consum ng a snal

anount of nethanphetam nes. The victimappeared at the door

naked and carrying a gun.® Upon entering the nobile hone, MIler

18-3-102(1)(a), C R S. (2000).

18-3-102(1)(b), C R S. (2000).

MIler revealed that the victimcustomarily wal ked around in the
nude and “al ways had weapons |ying around.” The victimwas al so
accustonmed to maki ng crude sexual remarks and readi ng

por nogr aphi ¢ nmagazi nes, an activity MIller participated in on the

w
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said the victimsexually propositioned him including a request
that MIler performoral sex on the victim MIller added that
the victimpointed the gun at himat that nonent though he
understood that the act was in jest. MIller said at sone point
the victimhad al so denonstrated muffling the sound of a gun
shot. The victimreturned the weapon to his gun cabi net.

The victimthen prepared two drinks for MIler, consisting
of vodka and what appeared to be V8. Upon consum ng the |iquids,
MIller said he felt dizzy or “delirious” and could not maintain
hi s conposure and bal ance. He suspected the victimhad “slipped

"6 Some tinme later, MIler said he |ocated a hatchet

hi ma m ckey.
and concealed it fromthe victim anticipating that he woul d

| ater have to use it to defend hinsel f against an inpending
sexual assault attenpt by the victim He exited the nobile honme
to “catch sonme air” or otherwi se regain his conposure. He re-
entered and fell asleep, or blacked out for a period of one to

two hours. The defendant said he awoke in the victims bedroom

but could not recall how he ended up there. The victimwas

ni ght of the murder. Defense counsel reveal ed in opening
statenent that MIler and the victimhad previously |ived
together. O her witnesses testified that the victi mwas a hunter
and al so kept guns because of his |ine of business: “loan shark.”
® MIler presented expert testinony at trial that his synptons
were consistent with ingested Rohypnol, a “date rape” drug.
However, on cross-exam nation, the expert conceded that the
evidence in this case was nore consistent with a concl usion that
t he defendant was drunk from al cohol consunption foll ow ng

met hanphet am ne i ngesti on.



sexual |y assaulting himat that nonent. The victims gun was on
the dresser, then the victimwas either holding it, or the gun
was nearby the victim Mller said he “flung” the gun away from
the victimand struck himin the neck using his el bow. He then
grabbed the hatchet from beneath the bed and | evied several bl ows
to the victims head while the victimwas “scuffling” with
MIller. MIller hid behind the door and waited for the victimto
bleed to death. He then used a flashlight to | ocate several of
the victims bel ongings, including the hatchet, several hundred
dollars in cash, titles, a VCR tools, walkie talkies, and a gun
collection, all of which he placed in a box and carried to the
victims truck. He drove away in the victims truck.

Aut opsy results revealed that the victimwas struck four
times in the sane | ocation of his head and that he died in the
early nmorning hours of March 5, 2000. The forensic pathol ogi st
testified that the |location of the victins wounds was consi st ent
with his being in a stationary position when struck and therefore
not “scuffling.”’ Al so, although the defendant told police that

the victimhad nmade himperformoral sex on the victimwhile he,

" The trial court sustained the defendant’s objection to the

pat hol ogi st’ s opinion that the victimwas asl eep when struck
because the informati on was not included in the doctor’s report.
But he was permtted to testify that given the nature of the
victims wounds (identical angles, indicating rapid strikes) he
coul d not have been “scuffling” with the defendant at the nonent
he was struck



M1l er, was unconscious, DNA tests did not discover the
defendant’s saliva DNA on the victim Lastly, although MIIler
clainmed to have struck the victimin the neck wwth his el bow
whil e they were scuffling, autopsy results reveal ed no signs of
trauma to the victims neck.

Federal Heights police first contacted MIler on March 10,
two days after discovering Burner’s body. Mller informed them
that he had | ast seen the victimin the early evening of March 4,
stating the victimhad dropped himoff after they had gone four-
wheeling. Mller offered that he was with a friend, Nathasha
Zi mmerman, near the tinme of the nurder. Zimrerman testified
that, shortly after he spoke with police, MIler contacted her to
serve as false alibi for himand asked her to di spose of certain
itens he took fromthe victims honme. Furthernore, several
Wi t nesses reveal ed different versions of the circunstances
surroundi ng the nurder as disclosed by MIller. Those versions
did not include sexual assault, or suspicions of a “mckey” in
his drink, or drunkenness. Lastly, the jury also heard testinony
fromMIller' s girlfriend indicating that he “waited for the right
moment” to strike the victimw th the hatchet.

At the close of trial, the court gave the jury several
instructions relating to the cul pable nental state of first-
degree nurder (after deliberation). The court instructed the

jury on the defendant’s affirmati ve defense of involuntary



intoxication, and that instruction is not at issue here.
Concerni ng the inpact of voluntary intoxication on the cul pable
mental state, the court directed the jury to consider “evidence
of self-induced intoxication in determ ning” whether it "negates
t he exi stence of the cul pable nental state of specific intent.”
The court also infornmed the jury that they nust find the
defendant not guilty if they found that he “was intoxicated to
such a degree that he did not formthe specific intent, which is
a required elenent of Murder in the First-degree After
Deliberation.” In separate instructions, the court inforned the
jury that “after deliberation” is an elenent of first-degree
murder and that the defendant raised an affirmative defense (of
involuntary intoxication). The court also gave the jury a
definition of “after deliberation” and infornmed the jury that
“after deliberation” and “intent” formpart of the cul pable
mental state of first-degree nurder. The court did not give the
jury a definition of “specific intent” and did not instruct the
jury that it could consider evidence of self-induced intoxication
for purposes of negating the after deliberation elenment of first-
degree murder. MIller did not object to the instructions or
tender alternative instructions.

The jury returned guilty verdicts on all counts. Mller

appeal ed, contending, in part, that the jury instructions



i nperm ssibly | owered the People s burden of proving beyond a
reasonabl e doubt that he preneditated the murder

The court of appeals reversed Mller’'s first-degree nurder
conviction, finding reversible error in the trial court’s failure
to instruct the jury specifically that it could consider evidence
of intoxication as negating the “after deliberation” el enent of
first-degree murder. Mller, No. 01CA1026, slip op. at 2. The
court found the instruction inconsistent with our decision in

People v. Harlan, 8 P.3d 448 (Colo. 2000). 1d. at 4. The court

was persuaded that, faced with evidence that MIl|er was
intoxicated at the time of the nurder, the jury m ght have found
himguilty even after surmsing that he did not commt the nurder
after the requisite deliberation. Id. at 5. It therefore

concluded that the trial court commtted plain error. 1d.

The Peopl e petitioned fromthat decision and we granted the

petition.

1. CONSTI TUTI ONAL ERROR REVI EW

Bef ore addressing the nerits of the People’s case, we first
consider the conflict anbng our cases concerning the appropriate
standard of review for unobjected-to constitutional errors. As
not ed, the defendant did not object to the dimnished capacity
instruction the trial court gave the jury. Nonetheless, he

posits that the challenged instruction is an error of

10



constitutional dinension which requires reversal unless proved
harm ess beyond a reasonabl e doubt, even if not preserved at
trial.

Qur cases are contradictory on the question of whether a
cont enpor aneous objection is required for the application of a

constitutional harm ess error standard of revi ew See Aunan V.

Peopl e, 109 P.3d 647 (Colo. 2005) (noting conflicts). W have,
at tines, refused to apply that standard in the absence of an
obj ection, holding instead that plain error controls our review

of unpreserved constitutional clains. See People v. Garci a,

28 P.3d 340, 344 (Colo. 2001); People v. Giego, 19 P.3d 1, 8

(Col 0. 2001); People v. Dunlap, 975 P.2d 723, 737 (Colo. 1999);

Wal ker v. People, 932 P.2d 303, 311 (Colo. 1997); People v.

Rubanowi tz, 688 P.2d 231, 239 (Colo. 1984). On other occasions,
we have resolved that where the challenged matter is of
constitutional dinension, the error nust be proved harnl ess
beyond a reasonabl e doubt even if no objection was proffered.

See People v. Harlan, 8 P.3d 448, 490 (Colo. 2000); People v.

Davis, 794 P.2d 159, 189 (Colo. 1990); People v. Rodgers,

756 P.2d 980, 984 (Colo. 1988); People v. G aham

705 P.2d 505, 509 (Colo. 1985).
This latter proposition is inconsistent wth the current
direction fromthe United States Suprene Court. Oiginally, our

cases applying constitutional harm ess error analysis to

11



unobj ected-to constitutional errors found root in the Suprene

Court’s statenment in Chapman v. California, 386 U S. 18 (1967).

See Rodgers, 756 P.2d at 984; G aham 705 P.2d at 509; see al so

Davis, 794 P.2d at 189 (relying on Rogers); Harlan, 8 P.3d at 490

(relying on Rogers, G aham and Davis). |In Chapman, the Court

affirmatively rejected an automatic or per se reversal rule for
all constitutional errors, concluding that sone constitutional
errors are subject to harmless error analysis. 386 U S. at 19;

see also Rose v. Cark, 478 U S. 570, 578 (1986); United States

v. Hasting, 461 U. S. 499 (1983). The Court then fashioned the
appl i cable harm ess error standard for review of constitutional
errors —that the error nust be found harm ess beyond a
reasonabl e doubt. Id. at 22. The Court, however, did not
address whether constitutional errors are also subject to plain
error analysis. Rather, the court was presented with the narrow
i ssue, “Where there is a violation of the rule of Giffin v.
California, 380 U S. 609, can the error be held harnless.”?
Id. at 18.

The Court’s nore recent decisions have, however, nade clear
that even constitutional errors are subject to a plain error

standard of revi ew. In United States v. dano, 507 U S. 725, 731

8 In that case, the record indicated that the defendant had
objected to inflammtory closing remarks by the prosecutor. See
Chapman, 386 U.S. at 35, Appendix to the Opinion of the Court.

12



(1993), the Suprenme Court held that unpreserved constitutional
clains are subject to plain error analysis. |In so doing, the
Court reaffirmed the fundanmental precept governing relinqui shnent
of unpreserved clains: “No procedural principle is nore famliar
to this Court than that a constitutional right,” or a right of
any other sort, ‘may be forfeited in crimnal as well as civil
cases by the failure to make tinely assertion of the right before
a tribunal having jurisdiction to determne it.”” 1d. Shortly

thereafter, the Court reaffirned dano in Johnson v. United

States, applying plain error to the trial court’s erroneous
failure to submt an elenent of the crine to the jury, when the
defendant failed to object contenporaneously to the instruction.
520 U.S. 461, 463 (1997).

Three years later in Neder v. United States, 527 U S. 1

(1999), the Suprenme Court appeared to lay to rest any doubt about
whet her constitutional harm ess error analysis applies to al
errors of constitutional magnitude. There, faced with an issue
simlar to that addressed in Chapman, the Court distinguished
between errors that “defy analysis by harm ess error standards,”
and therefore mandate automatic reversal, and those that, upon
obj ection by the defendant, are subject to harnl ess beyond a
reasonabl e doubt analysis. Id. at 7. The Court identified

structural errors, “defects affecting the framework w thin which

the trial proceeds,” as those demandi ng automatic reversal.

13



Id. at 8. In contrast, “trial errors,” that is, “errors in the
trial process itself,” nmay be subject to either harm ess error or
plain error analysis. [|d. at 8-9.°

The Court did not disapprove of its prior holdings in which
it had applied plain error analysis to constitutional errors. To
the contrary, it found those decisions “instructive.” Id. at 8.
Addr essi ng Johnson, the Court classified el enental om ssions and
m s-descriptions as trial errors, pointing out that it had
applied plain error where the defendant failed to object to the
trial court’s omssion of an elenent in the jury instruction.
See 1d. The interplay between Neder and Johnson illustrates the
Court’s preferred treatnment of trial errors in which the
defendant fails to object. The Court addressed al nost identical
i ssues in both cases, nanely, the standard of review where the
trial court failed to submt the elenment of materiality to the

jury.' In Neder, 527 U.S. at 5, the defendant objected, while in

Johnson, the defendant did not object, 520 U. S. at 463. In

® The Court cited the follow ng exanples of structural errors:

G deon v. Wainwight, 372 U S. 335 (1963) (conplete denial of
counsel); Tuney v. Chio, 273 U S. 510 (1927) (biased trial
judge); Vasquez v. Hillery, 474 U S. 254 (1986) (raci al
discrimnation in selection of grand jury); MKaskle v. W(ggins,
465 U. S. 168 (1984) (denial of self-representation at trial);
Waller v. Georgia, 467 U.S. 39 (1984)(denial of public trial);
Sullivan v. Louisiana, 508 U S. 275 (1993) (defective reasonabl e-
doubt instruction).

9 1'n Neder, the defendant was charge with fraud. In Johnson, the
def endant was charged with perjury. “Materiality” is an el enent
of both offenses.

14



Neder, 527 U. S. at 8, finding the instructional error to be one
of constitutional magnitude not mandating automatic reversal, the
Court applied constitutional harm ess error analysis; but the
court subjected the unobjected-to claimin Johnson, 520 U. S. at
463, to plain error analysis.

W adopted Neder’s holding in Giego, declaring that “trial
errors of constitutional magnitude are conpatible with both
harm ess error and plain error analysis.” 19 P.3d at 8. W
made clear that if the defendant | odges no objection to the
evi dence or procedure, then we consider the error only under the
plain error standard. [|d. W enphasized, as the Supreme Court
did in Neder, that this rule applies to both instructional
om ssion and m s-descriptions of an elenent of an offense. 1d.
Accordingly, we “expressly disapprov[ed] of our contrary
precedent on this issue.” |d. Today, we clarify that
constitutional harmess error analysis is reserved for those
cases in which the defendant preserved his claimfor review by
rai sing a contenporaneous objection. To the extent that sonme of
our prior holdings state otherwi se, we overrule those contrary
st at ement s.

Plain error addresses error that is both “obvious and

substantial.” See People v. Stewart, 55 P.3d 107, 119 (Col o.

2002); see also A ano, 507 U.S. at 733 (stating “‘plain’ is

synonynous with ‘clear’ or, equivalently, ‘obvious ”). W have

15



recogni zed as plain error those errors that “so underm ned the
fundamental fairness of the trial itself so as to cast serious
doubt on the reliability of the judgnent of conviction.” People

v. Sepul veda, 65 P.3d 1002, 1006 (Col o. 2003); Garcia, 28 P.3d at

344; Bogdanov v. People, 941 P.2d 247, 255 (Colo. 1997),

di sapproved on ot her grounds by Giego, 19 P.3d at 1.

As applied to jury instructions, the defendant nust
“denonstrate not only that the instruction affected a substanti al
right, but also that the record reveals a reasonable possibility
that the error contributed to his conviction.” Garcia, 28 P.3d
at 344. Specifically, the court’s failure to instruct the jury
properly does not constitute plain error if the relevant
instruction, read in conjunction with other instructions,

adequately inforns the jury of the law. See Harlan, 8 P.3d at

472 (holding error not reversible where jury instructions as a
whol e kept prosecution to its proper burden of proof concerning
the elenments of first-degree nurder); Garcia, 28 P.3d at 345 n. 3;

People v. Manier, 184 Colo. 44, 53, 518 P.2d 811, 816 (1974).

Mor eover, an erroneous jury instruction does not normally
constitute plain error where the issue is not contested at trial
or where the record contains overwhel m ng evidence of the

defendant’s guilt. Bogdanov, 941 P.2d at 255; Espinoza v Peopl e,

712 P.2d 476, 478 (Col 0. 1985).
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[11. ANALYSI S

A. Voluntary and Involuntary | ntoxication

In this case, MIler defended on grounds of self-defense and
involuntary intoxication — that he was “slipped a mckey.” There
is no dispute concerning the instructions addressing the
involuntary intoxication. The evidence raised the question of
vol untary intoxication, and the instructions on that issue are
t he subject of this opinion.

For clarification, we begin our analysis by discussing the
di fferences between the two defenses. |In Colorado, involuntary
intoxication is an affirmative defense to a crimnal charge. A
def ense of involuntary intoxication presunes that “[a] person is
not crimnally responsible for his conduct if,” because of
i nvoluntary intoxication, “he | acks capacity to conformhis
conduct to the requirenents of the law.” § 18-1-804(3).
Affirmative defenses admt the doing of the act charged but seek

to justify, excuse, or mtigate it. Huckleberry v. People,

768 P.2d 1235, 1238 (Colo. 1989). Affirmative defenses,

i ncluding involuntary intoxication, do not sinply challenge the
exi stence of an elenent of the offense, but seek to justify or
mtigate the entire crine, and are therefore conpl ete defenses.

See Turner v. People, 680 P.2d 1290, 1292 (Col o. App. 1983).

To the contrary, voluntary or self-induced intoxication is

not an affirmati ve defense, see Harlan, 8 P.3d at 470, but

17



evi dence of intoxication nmay “negative the existence of a
specific intent if such intent is an elenent of the crine
charged.” 8§ 18-1-803(1). First-degree nmurder (after
deli beration) is a specific intent crine. A person commts the
crime of murder in the first-degree if, “after deliberation and
with the intent to cause the death of a person”, he causes the
death of that person. 818-3-102(1).

Accordi ngly, evidence of voluntary intoxication is
adm ssible to counter the specific intent el enent of first-degree
murder. “After deliberation” and “intent” are two distinct
el enments, which together constitute the specific intent nental
state of first-degree nurder. See |ld.; 818-3-102(1)(a), C R S.
(2004). The statute defines the term“after deliberation” to
mean “not only intentionally but also that the decision to conmt
t he act has been nmade after the exercise of reflection and
j udgnent concerning the act.” 8§ 18-3-101(3). Because the
statute indicates that the nental state of “after deliberation”
includes intent, the nental state for first-degree nmurder is
di stingui shed by the requirenent of “reflection and judgnent.”
See Harlan, 8 P.3d at 474. Voluntary intoxication, therefore,
bears upon both “after deliberation” and “intent”. 1d.

B. The Instructional Error

In Instruction 11, the trial court provided general

definitions of “after deliberation” and “intent.” |In Instruction

18



12, the court set forth the elenments of first-degree nurder, as
i ncluding both intent and after deliberation. In Instruction 31,
the court charged the jury that:

You may consi der evidence of self-induced

i ntoxication in determ ning whether or not [s]elf-

i nduced i ntoxication negates the existence of the

cul pable mental state of specific intent.

The prosecution has the burden of proving all the

el ements of the crinmes charged. |If you find the

def endant was intoxicated to such a degree that he did

not formthe specific intent which is a required

el ement of Murder in the First-degree After

Del i beration and Theft you should find the defendant

not guilty of those charges.

The court did not instruct that “specific intent” includes
both “intent” and “after deliberation.” The court should have
framed the instruction to clarify that if the jury found the
def endant was intoxicated to such a degree that he did not form
the intent or that he did not deliberate, both of which are
required elenments of Murder in the First-degree After
Del i beration, the jury should find the defendant not guilty of
t hat charge.

That is the fundanental thrust of our holding on this point

in Harl an. In Harl an, we found the error not to be reversible

because, when | ooking at the instructions as a whole, the court

19



did direct the jury to consider evidence of voluntary
intoxication as it related both to intent and to deliberation.

In sum when a voluntary intoxication instruction is
warranted, the trial court should affirmatively instruct the jury
that “after deliberation” is part of the cul pable nental state
required by first-degree nurder and may be negated by evi dence of
vol untary i ntoxication
' V. APPLI CATI ON OF PLAI N ERROR STANDARD

When there is no objection to that instructional om ssion,
the court will review the error under a plain error standard of
review. Failure to instruct the jury properly does not
constitute plain error where the subject of the error is not
contested at trial, or where evidence of guilt is overwhel m ng.
Bogdanov, 941 P.2d at 255. Such anal ysis demands that the court
review the record in its entirety.

Here, first, we note that the question of defendant’s
voluntary intoxication as it bore upon his intent and upon
del i beration was not actually contested at trial. The defendant
did not argue at trial that his voluntary intoxication should

negate the specific intent required for first-degree nurder.

1 1n contrast, in Sepulveda, we found reversible error where the
trial court affirmatively msinstructed the jury that “the
defendant’s sel f-induced intoxication is not a defense to ‘after
deli beration’.” See 65 P.3d at 1005-6 (enphasis added).
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Rat her, he argued that he was involuntarily intoxicated by the
victim who sexually assaulted and provoked him

Mor eover, the record here presents overwhel m ng evi dence of
the defendant’s guilt. The jury had before it evidence that,
despite the defendant’s claimof involuntary intoxication, he had
sufficient presence of mnd to conceal the nurder weapon, a
si xteen inch hatchet, fromthe victim and that he had the
ability to later |locate the weapon after “waiting for the right
nmoment” to use it. The evidence at trial indicated that the
def endant had an opportunity to | eave the victinm s hone, having
exited the nobile honme at one point, and he nonethel ess returned.
The jury also heard varying versions of the defendant’s story
fromseveral w tnesses who testified that the defendant did not
claimthat he was intoxicated or drugged during the nurder.

M Il er even proffered expert testinony to support his
defense of involuntary intoxication, to wit: his synptons on the
ni ght of the murder, including dizziness and inability to
mai ntai n his bal ance supported the conclusion that the victim had
drugged him However, the defense expert conceded on cross-
exam nation that the evidence was nore consistent with
drunkenness due to the consunption of al cohol and
met hanphet am nes. The evi dence supporting that concl usion was
identified as: the fact that the defendant “blacked out” rather

than “passed out”; the fact that he bl acked out for only one hour

21



rather than eight or twelve hours as is customary wth Rohypnol;
the fact that the defendant had a vivid nmenory of the norning of
the nurder; and the fact of the defendant’s cal cul ati ng behavi or
i medi ately followng the murder. Even the conclusion that the
def endant experienced synptons of drunkenness upon consum ng two
al cohol i ¢ beverages was underm ned by evidence that drinking
al cohol after consum ng a small anount of nethanphetam ne has the
effect of canceling out the alcohol: that is, nethanphetam ne
consunption causes a high, while al cohol causes a | ow.
Furthernore, the defendant’s clains of self-defense were
contradicted by forensic evidence. MIler defended on grounds of
sel f-defense, claimng that the victimsexually assaulted himand
that the victimhad been “scuffling” with himat the tinme of the
murder. Forensic evidence denonstrated, however, that the victim
was nost likely in a stationery position when struck by the
def endant, and therefore, could not have been “scuffling” with
him Al so, the defendant’s clains of forced oral sex were
negated by DNA tests, in that there was no evidence of the
defendant’s DNA saliva on the victim
In addition, the defendant’s behavior imediately follow ng
the nurder was nore denonstrative of cal culation and design than
of “delirious,” “unconscious” action. After conmtting the
mur der, the defendant waited for the victimto take his | ast

breath. Then, to evade detection, he used a flashlight to |locate
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several of the victims belongings, including the victins
vehicle and a significant anount of cash, with which he
absconded.

We concl ude therefore that the instructional error did not
rise to the level of plain error.
V. CONCLUSI ON

We hold that constitutional harm ess error review applies
only if the defendant preserves his claimfor review by tendering
a cont enpor aneous objection. Were, as in this case, the
defendant fails to object at trial, plain error applies.
Applying plain error to this case, we hold that the trial court’s
failure to instruct the jury properly that “after deliberation”
is an elenent of first-degree nurder that is negated by voluntary
intoxication did not constitute plain error. W reverse and

remand for proceedi ngs consistent with this opinion.
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JUSTI CE BENDER, specially concurring.

Because the najority concludes that the plain error
standard of review applies to an unpreserved error of
constitutional dinension, | wite separately and concur in the
judgnent only. There are two types of constitutional error,
namely: (1) structural error, requiring automatic reversal of a
def endant’ s convictions regardl ess of whether the error at issue
was objected to at trial; and (2) trial error. The error which
is the subject of this appeal, i.e., an instructional error, is
atrial error. There is conflicting authority fromthis Court
on the proper standard of reviewto apply to a trial error of
constitutional magnitude to which no objection is made at trial.
In the past, we have applied either the plain error or the
constitutional harm ess error standard of review to such an
error.

The majority recognizes this conflict and concl udes that
the “current direction” fromthe United States Suprene Court
requires us to review such errors only for plain error. Mj.
op. at 11. However, in ny view, the majority m sreads the
jurisprudence of the United States Suprene Court on this issue.
Except in a limted class of cases subject to the Federal Rules
of Crimnal Procedure, the Suprenme Court has consistently held

that a higher standard of reviewis required for errors of



constitutional dinmension and has applied the constitutional
harm ess error standard of reviewto all trial errors,

regardl ess of whether an objection to such errors was

cont enporaneously | odged at trial. Because we are bound to
follow the precedent of the Supreme Court, and given the
fundanmental inportance of constitutional rights in general, |
believe it is our duty to carefully guard such rights and to
thus review any constitutional trial errors under the highest
standard of review available -- that of constitutional harm ess
error.

I n applying the constitutional harm ess error standard of
review to the instructional error at issue here, | conclude that
the error was harnl ess beyond a reasonabl e doubt and that the
defendant’s convictions therefore do not require reversal.
Because the ngjority affirnms the defendant’s convictions, albeit
under a different standard of review, | concur in its judgnment
only.

Di scussi on

A trial error which violates a crimnal defendant’s
constitutional rights violates those rights which are nost
fundanmental to the integrity of our judicial system “The val ue
of a Constitutional right cannot be overstated. In the words of
Justice Jackson, Constitutional rights are ‘indispensable

freedons.’” Janmes Edward Wcht 11, There I's No Such Thing as a




Harml ess Constitutional Error: Returning to a Rule of Automatic

Reversal, 12 BYU J. Pub. L. 73, 97 (1997) (quoting Brinegar v.

United States, 338 U. S. 160, 180, 69 S.Ct. 1302, 1313, 93

L. Ed. 1879 (1949) (Jackson, J., dissenting)). The United States
Suprenme Court has consistently recognized the inportance of

constitutional rights. For exanple, in Haynes v. WAshi ngton,

the Supreme Court reversed the defendant’s convictions where the
trial court had erred by admtting the defendant’ s coerced
confession. 373 U S. 503, 83 S.Ct. 1336, 10 L.Ed.2d 513 (1963).
In reversing the convictions, the Suprene Court stated, “[Il]t is
the deprivation of the protected rights thenselves which is
fundanental and the nost regrettable, not only because of the
effect on the individual defendant, but because of the effect on
our systemof law and justice.” |Id. at 519, 83 S.Ct. at 1346.

Simlarly, in O Neal v. MAninch, the Suprene Court

expressly acknow edged the val ue of guarding agai nst errors of
constitutional dinmension, stating, “[Aln error of constitutiona
dinmension . . . [is one] that risks an unreliable trial outcone
and the consequent conviction of an innocent person.” 513 U.S.
432, 442, 115 S.Ct. 992, 997, 130 L.Ed.2d. 947 (1995). Also, in

Rose v. O ark, the Suprene Court explained that “[t]he thrust of

the many constitutional rules governing the conduct of crim nal
trials is to ensure that those trials lead to fair and correct

judgnents.” 478 U.S. 570, 579, 106 S.C. 3101, 3106, 92 L.Ed.2d



460 (1986). A violation of constitutional rights dimnishes the
val ue of the very rights upon which our country and | egal system
were built. See Wcht, supra, 12 BYU J. Pub. L. at 97; see al so

Harry T. Edwards, To Err |Is Human, But Not Al ways Harm ess: Wen

Shoul d Legal Error Be Tolerated?, 70 N.Y.U. L. Rev. 1167, 1194

(1995) (“Constitutional rights, in particular, often represent
broad ideals of individual |iberty and human dignity.”).

Wi | e expressly acknow edgi ng the fundanental inportance of
a crimnal defendant’s constitutional rights, the Suprene Court
has | ong recogni zed that a higher standard of reviewis required
for constitutional errors. A brief review of the Suprene
Court’s jurisprudence on the appropriate standard of review for
constitutional errors is instructive.

Prior to the twentieth century, appellate courts often
reversed trial court decisions for any type of error, including
hi ghly technical, purely benign, and trivial errors. Jeffrey O

Cooper, Searching for Harm essness: Method and Madness in the

Suprene Court’s Harnm ess Constitutional Error Doctrine, 50 U

Kan. L. Rev. 309, 313-15 (2002) (citing Roger J. Traynor, The

Riddl e of Harmless Error, 3 (1970) (“There was a tine in the | aw

when no error was lightly forgiven.”)). To curb the
i njustices which were inherently resulting fromsuch a reversal -
oriented approach, Congress in 1919 enacted a statute requiring

that appellate courts reverse only for errors or defects which



affected the “substantial rights” of the parties, or, in other
words, that they reverse only for errors which were deened not
harm ess. See Cooper, supra, 50 U Kan. L. Rev. at 314, 314
n.27 (citing 28 U. S.C. 8§ 2111 (2000) (present codification of
the statute)!). Despite this legislation, the Suprene Court in

Kotteakos v. United States expressed an unwillingness to depart

fromits automatic reversal approach when the error at issue was
one of constitutional dinension: “If . . . the [court] is sure
that the error did not influence the jury, or had but very

slight effect, the verdict and the judgnent should stand, except

per haps where the departure is froma constitutional norm.

.7 328 U.S. 750, 764-65, 66 S.Ct. 1239, 1248, 90 L.Ed. 1557
(1946) (enphasis added) (footnote omtted).

Al t hough the Suprene Court in Kotteakos was unwilling to
apply harm ess error review to a constitutional error, the Court

in Chapman v. California held that sonme constitutional errors

may be deened harmess. 386 U S. 18, 24, 87 S. . 824, 828, 17
L. Ed. 2d 705 (1967). In so holding, however, the Court fashioned
a hei ghtened “harnl ess-constitutional-error rule,” id. at 22, 87

S.C. at 827, holding that in order to affirma defendant’s

! Section 2111 provides: “On the hearing of any appeal or wit of
certiorari in any case, the court shall give judgnent after an
exam nation of the record without regard to errors or defects
whi ch do not affect the substantial rights of the parties.”

28 U.S.C. § 2111 (2000).



convictions, a constitutional error nust be deened not just

harm ess but, rather, “harm ess beyond a reasonable doubt.” 1d.
at 24, 87 S.Ct. at 828. See Rose, 478 U.S. at 585, 106 S.Ct. at
3110 (Stevens, J., concurring) (“[T]he [Chapman] Court

enphasi zed that the burden of show ng that constitutional error

is harm ess is heavier than the burden of showi ng that ordinary

trial error is harm ess” (enphasis added).). According to the

Chapman Court, an error is harmess if it is not reasonably
possible that the error contributed to the defendant’s
conviction. 386 U S. at 23-24, 87 S. (. at 827-28 (citing Fahy

v. Connecticut, 375 U S. 85, 84 S. Ct. 229, 11 L.Ed.2d. 171

(1963)) .

Fol | owi ng Chapman, the Supreme Court has either required
automatic reversal of constitutional errors or has applied the
constitutional harm ess error doctrine to the review of such
errors. Wile the Suprene Court has often applied the
“harm ess-constitutional-error rule,” it has been divided in the
proper application of that test. Instead of focusing on whether
the error at issue contributed to the defendant’s conviction,

see Chapman, the Suprene Court has at tinmes focused on whet her

t he evi dence agai nst the defendant was overwhel mng. See, e.g.,

Harrington v. California, 395 U. S. 250, 89 S.C. 1726, 23

L. Ed. 2d 284 (1969). These two different nmethods of eval uating

error under the constitutional harnless error rul e have been



referred to as the “effect-on-the-verdict” approach and the
“guilt-based” approach, respectively. See Edwards, supra, 70
N.Y.U L. Rev. at 1196, 1208. Wile these different approaches
have been foll owed by the Suprene Court, certain nenbers of the
Court have consistently enphasized that Chapman’ s effect-on-the-
verdi ct approach nust be carefully adhered to because of the

i nportance of the constitutional rights which may be infringed
upon by any | esser standard of review. For exanple, in his

di ssent to Harrington, Justice Brennan, who was joined by two

ot her justices, enphasized that Chapman required that the focus
of review be on the effect of the error on the jury's verdict
and noted both that “a conviction cannot constitutionally be

based to any extent on constitutional error,” 395 U S. at 255,

89 S.Ct. at 1729 (enphasis added), and that a constitutional
error is an error of a “nost fundanental nature.” 1d. at 257,
89 S.C. at 1730.

Wil e the Suprene Court has been inconsistent in its
application of the constitutional harm ess error test -- at
times focusing on the overwhel mi ng nature of the evidence and at
other tinmes determning the effect on the jury' s verdict -- it
has consistently held that there are only two categories of
review for errors of constitutional dinension, nanely: (1)
automatic reversal for structural errors; and (2) constitutional

harm ess error review for trial errors. See Arizona V.




Ful m nante, 499 U S. 279, 306, 111 S.C. 1246, 1263, 113 L.Ed.2d
302 (1991) (noting that in Chapnan, the Court *“adopted the
general rule that a constitutional error does not automatically
require reversal of a conviction, [instead] the Court has
applied harm ess-error analysis to a wide range of errors and
has recogni zed that nost constitutional errors can be

harm ess”); Sullivan v. Louisiana, 508 U. S. 275, 282, 113 S. C

2078, 2083, 124 L.Ed.2d 182 (1993) (Rehnquist, C J., concurring)

(“I'n Arizona v. Fulmnante . . . we divided the class of
constitutional violations that may occur . . . into two
categories: one consisting of ‘trial error[s],” . . . [which]

are anenable to harm ess error analysis; the other consisting of
‘structural defects,” . . . [which] require automatic reversal”

(enphasis added).). Simlarly, in Neder v. United States, the

Court expressly noted that a “limted class of fundanental
constitutional errors” require automatic reversal, but “[f]or

all other constitutional errors, review ng courts nust

‘disregar[d]’ errors that are harnml ess ‘beyond a reasonabl e

doubt.’” 527 U. S 1, 7, 119 S.C. 1827, 1833, 144 L.Ed.2d 35
(1999) (quoting Chaprman) (enphasis added).

Wiile the majority holds that Neder and Johnson v. United

States, 520 U. S. 461, 117 S.Ct. 1544, 137 L.Ed.2d 718 (1997),
t oget her denonstrate the Suprenme Court’s preference to apply

plain error reviewto errors for which no objection is nade at



trial, maj. op. at 14, in ny view, these cases do not stand for
such a holding. The Supreme Court in Neder did not address the
i ssue of whether plain error or constitutional harm ess error
applies to a constitutional trial error for which no

cont enpor aneous objection is made. Instead, the Court in Neder

considered only the narrow i ssue of whether an om ssion of an
el enent of an offense in a jury instruction constituted
structural error, requiring automatic reversal, or

constitutional trial error. The defendant in Neder objected to

the error at trial, and the Supreme Court therefore did not
consi der what standard of review applies to an unpreserved
constitutional error. 527 U S. at 6-10, 119 S.Ct. at 1832-34.

Wil e the Neder Court cited Johnson v. United States, noting

t hat Johnson had failed to object at trial and that the Court
had therefore reviewed the error at issue for plain error, the
Court cited Johnson only to support its holding that an om ssion
of an elenent fromjury consideration did not constitute
structural error. Neder, 527 U S at 9, 119 S .. at 1833-34.
The Court in Neder thus focused solely on which of the two

categories of constitutional error review, i.e., structural or

constitutional harmless error, was appropriate for the el enental
om ssion at issue.
Al t hough the Suprene Court in Johnson applied plain error

review to an error simlar to that at issue in Neder, but where



no objection was nmade at trial, the Johnson Court expressly
noted that it was applying plain error review because of the
specific procedural nature of the case, which involved a “direct
appeal [] from[a] judgnent[] of conviction in the federal
systenf and was thus subject to Rule 52(b), the rule concerning
plain error review, of the Federal Rules of Crim nal Procedure.
520 U. S. at 466, 117 S.C. at 1548. The Suprene Court noted
that it was not considering the constitutional nature of the
error because Rule 52(b) governed the case: “[T]he seriousness
of the error clainmed does not renove consideration of it from
the anbit of the Federal Rules of Crimnal Procedure. None of
the cases discussing ‘structural error,” . . . were direct
appeal s fromjudgnents of conviction in the federal system

Several cane fromstate courts which had consi dered the cl ai ned

error under their own rules. . . . None of themwere subject to

the provisions of Rule 52.” |d. (enphasis added). The Suprene

Court thus expressly limted its application of plain error
review of such errors to cases subject to Rule 52(b) of the
Federal Rules of Crim nal Procedure. Were, as here, the error
at issue is not a direct appeal froma judgnent of conviction in
the federal system Johnson, by the Suprene Court’s own

adnoni ti on, cannot be considered instructive. See also United

States v. Cotton, 535 U. S. 625, 122 S.Ct. 1781, 152 L. Ed.2d 860

(2002) (applying plain error review to unpreserved
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constitutional error but involving Rule 52(b) of Federal Rules

of Crimnal Procedure); United States v. Robinson, 485 U. S. 25,

36, 108 s.Ct. 864, 871, 99 L.Ed.2d 23 (1988) (Blackmun, J.,
concurring in part and dissenting in part) (in case involving
federal prosecution, advocating plain error review for
unpreserved constitutional error, but noting that “[a]ccounting
for the constitutional magnitude of the error is, of course,
appropriate”).

The majority clains that the Supreme Court in United States

v. Oano, 507 U S 725, 113 S. . 1770, 123 L.Ed.2d 508 (1993),
hel d that constitutional errors can be subject to plain error

review. M. op. at 12-13. However, the A ano Court did not

determ ne whether the error at i ssue was one of constitutional

dinmension in the first instance. |Instead, the question in O ano

concerned the interpretation of Rule 52(b), the rule concerning
plain error review, of the Federal Rules of Crim nal Procedure.
In A ano, the trial court permtted two alternate jurors to
observe, but not participate in, jury deliberations. The
Suprene Court focused only on the nature of the error as being a
viol ation of a procedural rule, specifically of Rule 24(c) of
the Federal Rules of Crimnal Procedure. 507 U S. at

737-41, 113 S.C. at 1779-81. It is not evident fromthe
Suprene Court’s opinion whether it would consider a violation of

a rule of crimnal procedure to be a constitutional error.
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However, even if it were to consider the error to be of
constitutional dinmension, the Suprene Court did not reach this
issue in Aano but, instead, |limted its analysis to the

interpretation of Rule 52(b). See al so Johnson, 520 U.S. at

466, 117 S. . at 1548 (simlarly Iimting holding). Based on
the narrow nature of its holding, dQano is, in ny view, not
instructive on the issue we confront today.?

In sum except for the limted class of cases subject to
the federal rules, the Suprene Court has applied only automatic
reversal or constitutional harm ess error review to unpreserved
errors of constitutional magnitude. |In tracking the Suprene
Court’s review of constitutional errors, it is evident that the
Court was at first unwilling to apply even constitutional
harm ess error review to an error of constitutional dinmension
and i nstead showed a preference to require automatic reversal
for all such errors. While the Court has since applied
constitutional harmess error review to certain constitutional

errors, it has consistently recogni zed the fundanenta

2Simlarly, while the majority cites People v. Garcia,

28 P.3d 340 (Col o. 2001), Wwal ker v. People, 932 P.2d 303

(Col 0. 1997), and People v. Rubanowi tz, 688 P.2d 231

(Col 0. 1984) as cases holding that “plain error controls our
revi ew of unpreserved constitutional clainms,” nmgj. op. at 11, we
di d not expressly recognize that the errors at issue in these
cases were errors of constitutional magnitude. Instead, we
applied plain error review because the errors at issue,
constitutional or otherw se, had not been objected to at trial.

12



i nportance of constitutional rights and has not overrul ed
Chapman, the case in which it established the hei ghtened
harm ess error test for review of errors of constitutional
di mensi on.

The majority holds that plain error reviewis applicable to
a constitutional error not objected to at trial. M. op. at
15. However, the Suprene Court has not applied plain error
review to a constitutional error involving an appeal froma
judgnent of conviction in state court. In ny view, the
majority’ s application of plain error review di mnishes the
constitutional inportance of the error at issue because it
applies the sane standard of review as that which it applies to
an ordinary trial error not objected to at trial. 1In contrast
to the heightened standard of harml ess error review fol |l owed by
the Suprenme Court since Chapman, the majority’s application of
plain error review fails to place any significance on the
constitutional nature of the error at issue. The majority’s
hol ding today is thus inconsistent wwth the Suprene Court’s

treatnent of constitutional errors.® A plain error standard of

3 The I ack of enphasis which the majority places on the special

i nportance of constitutional rights is also inconsistent with
the standard of review applied by the Tenth Crcuit Court of
Appeals to trial errors of constitutional magnitude not objected
to at trial. The Tenth G rcuit has expressly recognized that
while plain error review is applicable to an unpreserved tri al
error, the court applies such review “less rigidly when
reviewing a potential constitutional error.” United States v.
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reviewis a significantly |ower standard of review, see Aunman V.

Peopl e, 109 P.3d 647, 665 (Colo. 2005) (a finding of plain error
necessarily inplies a finding of constitutional harness error),
and is not one of the “two” categories of review which the
Suprene Court has consistently applied to constitutional errors.
Wil e the Suprene Court has not specifically addressed what
standard of review should apply to an appeal of an unpreserved
constitutional trial error froma state court crimnal trial

its precedent shows no indication that it would dimnish the

val ue of constitutional rights by subjecting unpreserved clains
of constitutional error to plain error review. See Wcht,
supra, 12 BYU J. Pub. L. 73 (advocating return to automatic
reversal of all constitutional errors and abandonnent of
constitutional harm ess error doctrine) (citing cases). |
therefore disagree with the majority’s holding that plain error
reviewis applicable to the defendant’s clainmed error and woul d
i nstead hold that such error should be reviewed under the
constitutional harm ess error standard of review, a hol ding
which is consistent with our line of cases applying such review

to unpreserved trial errors of constitutional dinension. See

Anbort, 405 F.3d 1109, 1118 (10th G r. 2005) (quoting United
States v. Janes, 257 F.3d 1173, 1182 (10th Cr. 2001)). \Wiile I
di sagree with the Tenth G rcuit’s application of plain error
review to constitutional errors, | note that the Tenth Crcuit,
unli ke the majority today, at |east requires a sonewhat higher

standard of review for an error of constitutional dinension.
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People v. Harlan, 8 P.3d 448, 490 (Colo. 2000); People v. Davis,

794 P.2d 159, 189 (Colo. 1990); People v. Rodgers, 756 P.2d 980,

984 (Col 0. 1988).

However, while | would apply the constitutional harm ess
error standard of review to the instructional error at issue
here, | do not reach a different result than that reached by the
majority. For the reasons stated by the mpjority, i.e., the
overwhel m ng nature of the evidence agai nst the defendant and
the curative effect of the instructions when read as a whol e,
conclude that the error here was harnl ess beyond a reasonabl e
doubt. Accordingly, | agree with the majority, albeit under a
different standard of review, that the defendant’s convictions
shoul d be affirned.

Concl usi on

For the reasons stated, | specially concur only with the
j udgnent reached by the majority.

| am authorized to state that JUSTICE MARTINEZ joins in

this special concurrence.
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