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Robert M Bovard was convicted of driving under the
i nfl uence of alcohol in county court. He appealed to the
district court. Because the record was inadequate for review,
the district court conducted a trial de novo and Bovard was
again found guilty. Bovard then appealed the final judgnment of
the district court to the court of appeals. The court of
appeal s di sm ssed the appeal for |lack of subject matter
jurisdiction on the grounds that the applicable statute, section
13-6-310, C R S. (2004), provides that further appeal fromthe
final judgnent of a district court, in a case appealed froma
county court, is only by wit of certiorari

The suprenme court granted certiorari to determ ne whet her
the court of appeals erred in concluding that section 13-6-310
[imts Bovard to his appeal fromthe county court to the

district court, and that any further review would be by
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certiorari only. The suprene court now holds that section
13-6-310 governs only the district court’s appellate
jurisdiction, which arises when the court bases its ruling on
the county court record. Because 16-12-101, C R S. provides
every person convicted of an offense under the statutes the
right of appeal to review the proceedings resulting in
conviction, when the district court operates as a trial court by
conducting a trial de novo, the defendant has an appeal of right
to the court of appeals fromthe final judgnent of the district
court.

The court further concludes that certiorari review issued
in the discretion of the suprenme court is an inadequate
substitute for direct appeal. Hence, the court reverses the
court of appeals’ dism ssal and renmands the case to that court

for consideration of the nerits of Bovard' s appeal.
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Robert M Bovard, the crimnal defendant in the underlying
prosecution, petitioned for review of the court of appeals

determ nation in People v. Bovard, 87 P.3d 215 (Col 0. App.

2003). In that case, the court of appeals concluded that it

| acked subject matter jurisdiction over Bovard' s appeal of the
final judgnent of the district court entered on a jury verdict
convicting himof driving under the influence of alcohol. The
court of appeals refused to address the nerits of Bovard' s
appeal because it concluded that section 13-6-310, C R S. (2004)
provi des that further appeals fromthe final judgnent of a
district court, in a case appealed froma county court, are only
by wit of certiorari.

Bovard was initially convicted in the Gunnison County Court
followng the court’s partial denial of his notion to suppress
statenments and ot her evidence obtained during his initial
contact with police. The county court issued its order wthout
the benefit of the record of the suppression hearing because the
t ape had been m splaced. Bovard appeal ed his conviction to the
district court, which ultimately tried the case de novo due to
the lack of a record fromthe county court. The district court
entered final judgnment on a new jury verdict convicting Bovard
of driving under the influence of alcohol. H's appeal to the

court of appeals foll owed.



We granted certiorari to determ ne whether the court of
appeal s erred in concluding that section 13-6-310 |imted Bovard
to his appeal fromthe county court to the district court, and
that any further review would be by certiorari only. W now
hol d that section 13-6-310 governs only the district court’s
appel l ate jurisdiction, which arises when the court bases its
ruling on the county court record. Accordingly, when the
district court operates within the sphere of its trial court
authority by conducting a trial de novo, the defendant has an
appeal of right to the court of appeals fromthe final judgnment
of the district court. W therefore reverse the court of
appeal s’ dism ssal of Bovard s appeal and remand the case to
that court for consideration of the substantive issues.
| . Facts and Procedural History

On Cctober 22, 1998, Robert M Bovard was arrested and
charged in Gunni son County with one count of driving under the

i nfl uence of al cohol,?

and two counts of failure to stop as
required at a stop sign.? The matter was set for jury trial in
t he Gunni son County Court.?

On March 8, 1999, Bovard noved to suppress statenents he

made to the arresting officer, evidence obtained fromhis person

1§ 42-4-1301, C. R S. (2004).

2§ 42-4-703, C.R'S. (2004).

3 See 88 42-4-1705 & 1707, C.R S. (2004) (governing county court
jurisdiction in certain traffic matters).



and vehicle at the scene, the results of his roadside sobriety
and breath tests, and the arresting officer’s observations of

hi s physi cal appearance. A tape-recorded suppression hearing
was held on July 30, 1999, with the arresting officer as the

| one testifying witness.?

On August 20, 1999, the court infornmed the parties that the
tapes of the hearing had been m splaced, and invited both sides
to respond accordi ngly, by August 30, 1999. Neither the People
nor Bovard responded. On Septenber 15, 1999, the court issued
an order partially granting and partially denying Bovard's
nmotion to suppress. It denied the notion concerning al
physi cal evi dence obtai ned during the stop but suppressed
Bovard' s statenents.

The court al so denied Bovard’s notion for rehearing, and
the case went to a jury trial on Septenber 29, 1999. At the
cl ose of the People’s case, the court dismssed the failure to
stop charges for insufficient evidence. The jury convicted
Bovard of the driving under the influence charge.

On February 28, 2000, Bovard appeal ed his conviction to the
@unni son County District Court, challenging the county court
order denying his notion to suppress. Later, he filed an

unopposed notion requesting that the case be retried in district

4 Section 13-6-309, C.R'S. (2004), authorizes the county court
judge to direct that a verbatimrecord be kept by stenographic
means or by el ectronic devices.



court because of the m spl aced suppression hearing tape. The
district court granted Bovard's request and held a new
suppression hearing on Septenber 14, 2000. Follow ng the
hearing, the court denied Bovard' s notion in its entirety,
including the request that his statenents be suppressed.

The matter proceeded to a new jury trial in the district
court on April 3, 2002. The jury convicted Bovard of the
driving under the influence charge.

On May 17, 2002, he appealed his conviction to the court of
appeal s asking the court to determ ne essentially: (1) whether
the law of the case doctrine required the district court to
foll ow an unappeal ed suppression ruling of the county court, and
(2) whether the district court erred in refusing to suppress his
sobriety tests under the Fourth and Fifth Anmendnents. Foll ow ng
initial briefings on the nerits, the court of appeals directed
the parties to brief the question of why the appeal should not
be dism ssed for |lack of subject matter jurisdiction. 1In a
split decision, the court dism ssed Bovard' s appeal for |ack of

subject matter jurisdiction. People v. Bovard, 87 P.3d 215, 216

(Col 0. App. 2003).

The court opined that &im P. 37(h), and section
13-6-310(4), CR S. (2004), would require Bovard to petition
this court for discretionary review of the district court’s

judgnment rather than allow himto pursue direct appeal. I|d.



It acknowl edged that a trial de novo was required under

Crim P. 37(g) because of the lost record, and recogni zed that
the judgnent entered after the de novo trial was enforceable as
that of the district court. 1d. The court concluded, however,
that whether the district court nerely reviewed the county court
record or conducted a full de novo trial, Bovard was not
entitled to any further direct appeal. 1d. To the contrary,
the court was persuaded that by granting the defendant a right
of appeal fromthe county court to the district court, and by
aut hori zing further review of the district court judgnment
through the certiorari review process of this court, the general
assenbly made no special provisions for direct appeal fromthe
final judgnent of the district court entered after a trial de
novo. |d. at 216-17.

Finally, the court rejected Bovard s contention that
section 13-4-102(1), conferring broad jurisdiction on the court
of appeals over final judgnents of the district court required
the court of appeals to assunme subject matter jurisdiction. Id.
at 217. It reasoned that the general assenbly placed excl usive
jurisdiction in the district court over appeals fromthe county
court. Id.

In his dissent, Judge Taubman argued that the statute and

rule presunme that a county court defendant’s appeal as of right

fromthe final judgnent of the district court is only exhausted



when the district court reviews the case based on the county
court record. Id. at 218. In his view, while the statute

provi des that appeals fromjudgnents of the county court nust be
taken to the district court, a trial de novo conducted by the
district court is not an appellate proceeding. Id.

Accordi ngly, Judge Taubman urged that section 16-12-101, C R S.
(2004), granting the defendant a right of appeal to review the
proceedi ngs resulting in his conviction, authorizes a direct
appeal fromthe district court judgnent entered fromthe de novo
trial to the court of appeals. 1d. at 219.

We granted certiorari to determ ne whether the court of
appeals erred in rejecting Bovard' s appeal on the grounds that
his only remedy was to request a wit of certiorari issued in
the discretion of the suprene court.®> We now hold as a matter of
| aw t hat because the district court issued its final judgnent
while acting in its capacity as a trial court, and not in its
appellate role, the statute and rule permt Bovard a direct
appeal of the final judgnent of the district court to the court

of appeals. W hold also that where the defendant is entitled

> Bovard cited the issue as,

[w] here petitioner’s appeal fromhis county court
conviction resulted in a trial de novo in district
court due to loss of the record, whether the court of
appeal s deni ed petitioner his right to appeal by
hol di ng that he may not pursue a direct appeal of the
district court’s judgnent to the court of appeals and
that his only remedy was to request a wit of
certiorari fromthe suprene court.



to an appeal as of right, discretionary review by petition for
certiorari is an inadequate substitute.
1. Analysis

A.  Appeals as of Right from Final Judgnents of the
District Court

1. Judgnent of the District Court Sitting inits
Appel | ate Capacity

The right to an appeal fromthe final judgnment of a county

court is governed entirely by statute. Callahan v. Jennings, 16

Col o. 471, 476, 27 P. 1055, 1056 (1891) (“There is no
constitutional right to an appeal fromthe county court to the
district court; such right exists only when the |egislature has
expressly or by clear inplication declared in its favor.”).

It is a wholly established axi omof statutory construction that
courts nust ascertain and give effect to the general assenbly’s

intent when interpreting a statute. See State v. N eto, 993

P.2d 493, 500 (Colo. 2000); People v. Shinaut, 940 P.2d 380, 382

(Colo. 1997); People v. District Court, 713 P.2d 918, 921 (Colo.

1986). The general assenbly’'s intent is reasonably effectuated
if courts give the relevant statutory provisions their plain and

ordi nary neani ngs. People v. Andrews, 871 P.2d 1199, 1201

(Colo. 1994). Courts need not adhere to other rul es of
statutory construction if the legislative intent appears with

reasonabl e certainty. People v. District Court, 713 P.2d at

921. The statute nust be considered as a whol e, however, and



wher e possi ble, should be interpreted so as to give consistent,

har noni ous, and sensible effect to all its parts. 1d.; N eto,

supra.

The defendant’s statutory right of appeal fromcounty to
district court dates back to |ate statehood. See § 575(5), G L.
(1877). The current version of the statute was adopted by the
general assenbly in 1964. Ch. 45, sec. 36, 8 56-2-18, 1964
Col 0. Sess. Laws, 418, 421 (currently codified as anended at
8§ 13-6-310, C R S. (2004)). The statute offers the defendant
who files notice of appeal within 30 days of the final judgnent
of the county court a right of appeal to the district court of
that county. Id.

The plain | anguage of the statute suggests that it is
concerned with the district court’s appellate jurisdiction
exercised by review of the county court record. The statute
equates “appeal ,” with a review “based upon the record nmade in
the county court.” See 8§ 13-6-310(1); see also § 13-6-310(2)
(“The district court shall review the case on the record on
appeal . . . .7).

Further, the statutory renedies available to the district
court upon appellate review contenplate that the district
court’s appellate jurisdiction arises out of the county court’s

record. Under the st atute,



[t] he court shall review the case on the record on
appeal and affirm reverse, remand, or nodify the
j udgnent; except that the district court inits
di scretion, may remand the case for a newtrial with
such instructions as it may deem necessary, or it may
direct that the case be retried de novo before the
district court.
8§ 13-6-310(2). The statutory |anguage affords the district
court three threshold alternatives on appeal: (1) it may
review the case on the record; (2) if the record is
insufficient, it may remand the case for a newtrial wth
instructions to the county court; or (3) it may direct that

the case be tried de novo before it. See People v.

W/l lians, 172 Col o. 434, 437-38, 473 P.2d 982, 983 (1970).
Interpreting this very provision, we nmade clear in WIlIlians
that by providing for both review on the record and
“trial,” either “New or De novo,” the general assenbly
“recogni zed the historical differences between the two both
procedurally and in substance, so it is incunbent on the
courts to nmake the sane differentiation in carrying out
their functions under the statute.” 1d. at 439; 473 P.2d
at 984. Accordingly, we characterized the district court
as a court of dual jurisdiction having the authority to
deci de appeals fromthe county court and to sit as a trial
court with the jurisdiction to issue its own trial court
findings and judgnent. |1d. at 437-38; 473 P.2d at 983-84;

see al so People v. Luna, 648 P.2d 624, 625 (Col o. 1982)

10



(di stinguishing between the district court’s appellate and
trial authority).®

In total, the hallmark of the district court’s
appel late function is review of the judgnment of the county
court, based upon the county court record. Id.  Wen
exercising appellate review, the court may affirm reverse,
remand, or nodify the county court judgnent. See
8 13-6-310(2); see also Black’s Law Dictionary, 1321 (8th
ed. 2004) (“Appellate review constitutes exam nation of a
| ower court’s decision by a higher court, which can affirm
reverse, or nodify the decision.”). The district court
electing to act in its appellate authority cannot alter or

depart fromthe county court’s findings of fact in any way.

Wllians, 172 Colo. at 438; 473 P.2d at 984; People v.

® I'n Wal green Co. v. Charnes, 819 P.2d 1039 (Colo. 1991), we
characterized de novo review as within the scope of appellate
jurisdiction and noted that this court has condoned de novo
review in appellate tribunals; however, we were concerned only
with construing the provision for appellate review of the
revenue manager’s assessnment of a Use Tax: nanely, whether the
statute authorizing a trial de novo in the district court upon
appeal of the revenue nmanager’s tax assessnment permtted a
judicial body to levy taxes in violation of the separation of
powers. W upheld the statute on the basis of its limted scope
— allowng the district court to review the sal es nmanager’s
determ nation w thout assessing any taxes. W were not
presented with the issue of whether a trial de novo in the sense
of a newtrial gives rise to direct appeal of the judgnent of
the trial court. 1In fact, the statute at issue specifically
permtted such an appeal even though, as in this case, the
Taxpayer’s only relief fromthe revenue nmanager’s determ nation
is an appeal to the district court.

11



Gal | egos, 188 Col 0. 245, 248, 533 P.2d 1140, 1142 (1975)
(where the district court is exercising its power of

review, it cannot act as a fact finder); see also State v.

Daniels, 397 N W2d 631 (Neb. 1986) (interpreting Nebraska
statute which specifically imted district court appellate
review to exam nation of the record for error and abuse of
di scretion and suggesting that de novo consideration of the
facts would make the court a trial court and not an
internedi ate court).

Overal l, our opinions suggest that the defendant whose case
is resolved by the district court acting in its capacity as
appel l ate court has exhausted his appeal as of right.
Consequently, his statutory renmedy fromthe appell ate judgnent
of the district court is limted to certiorari reviewissued in
the discretion of this court. See § 13-6-310(4). Conversely,
when the district court chooses to act as a trial court by
conducti ng de novo proceedi ngs, our cases, rules, and the
statutes suggest that the defendant retains a right of appeal.

2. Judgnment of the District Court Sitting inits
Capacity as Trial Court

To determne the effect of a trial de novo on the
defendant’s further appeal as of right, we look first to the

statutes. See generally 8§ 13-40-120 (explaining that appellate

review of the judgnent of district courts of this state is

12



permtted as provided by | aw and the Col orado Appell ate Rul es);
see also § 16-12-101, C. R S. (2004) (guaranteeing every
defendant a right to appeal fromthe proceedings resulting in
conviction). Specifically, the statute places initial
jurisdiction over final judgnments of the district court in the
domain of the court of appeals, “except as provided in section
13-6-310.” See § 13-4-102(1)(f).

We have di scussed the distinction between “appeal s” and
"trials de novo.” In particular, the statute allows the
district court to remand the case for a newtrial or try the
case de novo. See § 13-6-310(2).

Atrial de novo is “[a] newtrial on the entire case, on
both questions of fact and issues of |aw, conducted as if there
had been no trial in the first instance.” Black's Law
Dictionary at 1512. Thus, section 13-6-310(2), by its terns,
permts the district court either to remand the case to the
county court for a newtrial, or otherwise to conduct its own
new trial.’ As previously noted, the statute equates appeal wth
revi ew based on the record. Were the appeal is taken w thout a
record, the district court cannot sit as an appellate court

reviewi ng a non-existent or deficient record. Rather, it may

" Cim P. 37(g) is nore narrow than the statute in that it
appears to require the district court to conduct the de novo
trial itself, rather than permtting that court, inits

di scretion, to remand to the county court for a newtrial.

13



remand for a full newtrial at the county court |level, or could
hold a new trial itself.® Simlarly, Crim P. 37(g) instructs
that the case nust be tried de novo when the record is
i nadequate — presunmably because the district court cannot, in
the face of an inadequate record, act as an appellate court.

Not ably, the express intent of the rule is that a judgnent
froma de novo trial supplants the county court decision and is

treated as the district court’s judgnment. See Hylton v. Gty of

Col orado Springs, 32 Colo. App. 9, 505 P.2d 26 (1973)

8 W note that trial de novo is styled in the statute as an
appeal. See, e.g., &im P. 37(g) (providing in the sane

par agr aph for mandatory de novo review and at the sane tine
stating that “[n]o action on appeal shall result in an increase
in penalty”); 8 13-6-102 (where trial de novo is placed within
t he provision designated appeal fromcounty court). However,
the defendant’s right to appeal fromthe district court’s trial
de novo is not belied by the fact of that styling. In Colten v.
Kentucky, 407 U. S. 104 (1972), the Suprene Court addressed the
two-tiered systemof review offered in states such as Col orado,
for appellate review fromdecisions of inferior courts,

i ncludi ng county courts. The Court took up the appeal
specifically to determ ne the constitutionality of such a
process for purposes of double jeopardy. It intimted that even
t hough the state statute at issue had denom nated a de novo
trial an appeal, that designation did not detract fromthe
understanding that the trial was not truly an appeal. 1d. at
111 n. 7. The court enphasized that “the trial de novo
represents a conpletely fresh determ nation of guilt or
innocence. It is not an appeal on the record.” 1d. at 117.
Moreover, to the extent that any doubl e jeopardy clains m ght
emanate fromour determnation that the styling of a trial de
novo as appeal does not inbue it as such, Colten nakes clear

t hat whet her or not the proceeding is denom nated an “appeal,”
it raises no double jeopardy problens. See also North Carolina
v. Pearce, 395 U S. 711 (1969) (declaring that |onger sentence
i nposed follow ng reconviction does not automatically give rise
to doubl e jeopardy concerns).

14



(recogni zing that an appeal of m sdeneanor cases, when tried de
novo by the district court, results in the judgnent being that
of the district court and so enforceable). To that end, the
rul e provides:

unl ess there is further review by the Suprene Court
[sic] upon wit of certiorari pursuant to the rul es of
such court, after final disposition of the appeal the
j udgnent on appeal entered by the district court shal
be certified to the county court for action as
directed by the district court, except in cases tried
de novo by the district court or in cases in which the
district court nodifies the county court judgnent, and
in such cases, the judgnent on appeal shall be that of
the district court and so enforceabl e.

CrimP. 37(h). (enphasis added). The rule plainly excludes
cases tried de novo, and those in which the district court

nodi fies the judgnment of the county court, from exclusive
further review by the supreme court upon wit of certiorari, and
rather contenplates that that district court judgnent becones

t he judgnent “on appeal .”

Rul e 37(h), thus, is broader than the statute. The Rul e,
like the statute, provides that the defendant nay appeal from
the final judgment of the district court in cases in which the
district court tries the case de novo. However, unlike the
statute, the Rule can also be read to create an appell ate renmedy
when the district court nerely nodifies the county court

j udgnent .

15



We choose to clarify the rule to conformto section
16-12-101. The statute offers every person convicted of an
of fense under the statutes the right of an appeal to reviewthe

proceedi ngs resulting in conviction. See 8§ 16-12-101. (enphasis

added); see al so People v. MKenna, 196 Colo. 367, 371, 585 P.2d

275, 279 (1978) (observing that in substantive matters, a
statutory enactnent prevails over a conflicting supreme court

rule); People v. D.K B., 843 P.2d 1326, 1331 (Col o. 1993)

(“[S]ubstantive statutes create, elimnate or nodify vested
rights or liabilities, while procedural statutes relate only to
remedi es or nodes of procedure to enforce such rights or
liabilities.”).

Because section 16-12-101 authorizes only appeals from
“proceedings resulting in conviction,” it seens |logical that the
trial de novo conducted in the district court is such a
proceedi ng, but that the decision of the district court nerely
nodi fyi ng the judgnent of the county court arises out of a
review on the record and is not a proceeding resulting in a

conviction.® Section 13-6-310(2) provides added support for the

°In People v. Smith, 874 P.2d 452 (Colo. App. 1993), the court
of appeals dism ssed, for |lack of subject matter jurisdiction,

t he defendant’ s appeal froma district court decision nodifying
hi s judgnment of conviction entered by a county court. The court
reasoned that Gim P. 37(h) addressed only the enforcenent of
the nodified county court judgnent. W agree with the court’s
conclusion; but to the extent that its opinion posits that a

16



understanding that the |legislature did not envision a direct
appeal fromthe district court’s nodification of the county
court judgnent. There, the statute distinguishes an “appeal”
from*“trial de novo.” It includes within the anmbit of “appeal”
a decision of the district court affirmng, reversing,
remandi ng, or nodifying the judgnment. 1d. The defendant’s only
remedy fromthe outcone of such an appeal is discretionary
review. See 8§ 13-6-310. Therefore, under section 13-6-310(2),
as well as under section 16-12-101, the defendant does not have
an appeal as of right froma judgnent of the district court that
only nodifies the county court judgnent. To the extent
Crim P. 37(h) suggests otherwise, we viewit as too broad and
inconsistent wwth the statute. Accordingly, we read it to
provide that only in cases tried de novo by the district court
will the district court judgnent be subject to direct appeal.
Justifiably, then, the defendant may seek direct appeal
when the district court enters its judgnent froma de novo
trial. A contrary reading of the rule would violate the
statutory requirenent that every person convicted of a crine
under Col orado | aw has the right of an appeal to “reviewthe
proceedings resulting in conviction.” § 16-12-101. Under

Rul e 37(h), the proceeding resulting in conviction wuld be the

trial de novo conducted in the district court does not offer the
right of appeal, we depart fromthe court of appeals’ rationale.

17



district court trial de novo, not the county court ruling.
Surely, to denom nate the trial de novo conducted in the
district court a “review’ within the nmeaning of the statute
woul d render the statutory schene neaningless. A trial de novo
conducted by the district court is not a review of the county

court judgnent; it is an entirely new proceeding. See Colten v.

Kentucky, 407 U. S. 104, 117 (1972). The final judgnment of the
district court, followng a trial de novo, thus, is subject to
review by the court of appeals under both sections 13-4-102 and

13-6-310. 1°

10 cur decision applies with equal force to matters appeal ed from
muni ci pal court judgnments if the conviction involves of fenses
defined by state statute. The applicable statute provides two
avenues for appeal from judgnents of nunicipal courts. Appeals
from muni ci pal courts of record are nmade to the district court
of the county; while appeals froma nunicipal court which is not
a qualified court of record goes to the county court. See

8§ 13-10-116(1) & (2). As noted, section 16-12-101 provides the
def endant convicted of an offense the right of appeal fromthe
proceeding resulting in conviction. “Ofense” and “crine” are
synonynmous and “nean a violation of, or conduct defined by, any
state statute for which a fine or inprisonnent may be inposed.”
8§ 18-1-104(1), C.R S. (2004). (enphasis added). W have

acknow edged that the violation of a nunicipal ordinance does
not come within the definition of section 18-1-104. See Cty of
G eeley v. Hanman, 12 Colo. 94, 20 P. 1 (1888). More
inportantly, however, we have recogni zed that there are

overl apping violations, i.e., violations punishable by both
state statutes and munici pal ordi nances. See People v. Rhorer,
967 P.2d 147 (Colo. 1998). Under the circunstances, a crine
prosecuted pursuant to a nunicipal ordinance is an offense for
purposes of the state statute. See id. at 150 (hol ding that
viol ations of restraining orders are puni shable by both state
statute and nuni ci pal ordinance, thus, a “no-contact” order

i ssued pursuant to a mnunicipal ordinance constitutes a “crine”
for purposes of second degree burglary); see also § 42-1-101 et.

18



The statutes and crimnal rules denonstrate that while the
def endant’ s appeal as of right fromcounty to district court is
satisfied when the district court acts in its appellate
capacity, that right is not satisfied when the district court
enters the judgnent froma trial de novo. The only remaining
question then is whether, as the People contend, certiorari
review suffices as an appellate review froma final judgnent of
the district court. W conclude that it does not.

B. Certiorari Review as Adequate Renedy for Appeal as of R ght

Certiorari review and direct appeal are independent nobdes
of appellate review that serve distinct goals. The United
States Suprene Court has demarcated the rel evant distinctions

bet ween both renedies in two | eading cases, Ross v. Mffitt, 417

U.S. 600 (1974), and Evitts v. Lucey, 469 U S. 387 (1985).%

Evitts concerned a Kentucky statute that guaranteed defendants
inall civil and crimnal cases “as a matter of right at |east
one appeal to another court.” 469 U S. at 402. The Court
decl ared the prom nent feature of the defendant’s right to

appeal to be an opportunity “to denonstrate that the conviction,

seq., CRS. (2004) (defining several traffic violations al so
puni shabl e by mnuni ci pal codes). Thus, while a trial de novo in
a county court involving a nmunicipal ordinance or charter
violation is an appeal, Rainwater v. County Court, 43 Colo.

App. 477, 478, 604 P.2d 1195, 1197 (1979), it is not an appeal

if the offense is also defined by state statute.

11 See generally People v. Valdez, 789 P.2d 406 (Colo. 1990), for
a discussion of Evitts, Ross and our appellate review process.
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with its consequent drastic loss of liberty, is unlawful.”
Hence, the defendant is entitled to a review on the nmerits of
his appeal in order to determ ne whether his conviction was
| awful and just.
Addi ti onal considerations inpact discretionary appeals.
I n Ross, the defendant sought discretionary review after his
conviction had been affirnmed on appeal by the North Carolina
Court of Appeals. Id. at 604. As the Court perceived it,
certiorari, unlike direct appeal, does not nerely focus on
whet her the adjudication of the defendant’s guilt was proper:
but rather whether the subject nmatter of the appeal
has significant public interest, whether the cause
i nvol ves |l egal principles of major significance to the
jurisprudence of the State, or whether the decision
below is in probable conflict with a decision of the
Suprene Court. The Suprene Court may deny certiorari
even though it believes that the decision of the Court
of Appeal s was incorrect, since a decision which
appears incorrect may nevertheless fail to satisfy any
of the criteria discussed above.
ld. at 615. (internal quotation marks omtted).
Qur certiorari reviewrequirenments, as set forth in

C. AR 49, are analogous to those addressed in Ross, governing

the North Carolina Suprene Court’s review process. *?

12 Under C.A R 49(a), the scope of factors that guide this
court’s decision to grant a petition, “while not controlling nor
fully nmeasuring [our] discretion” are:
(1) [Whether] the district or superior court on
appeal fromthe county court has decided a
question of substance not heretofore determ ned
by this court;
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The decision to grant wits of certiorari under the rule is
entirely within this court’s sound discretion, and is reserved
for cases in which there are “special and inportant reasons”
supporting certiorari. See C.A R 49(a). As such, under both

Ross and Evitts, our certiorari review process cannot adequately

afford the defendant a right of appeal fromthe proceedi ng
resulting in his conviction as required by section 16-12-101.

As the Suprenme Court explained it, unlike the defendant in Ross

who sought discretionary review follow ng affirmance of his
conviction on appeal, the defendant who seeks direct appeal for

the first time “has not had the benefit of a previously prepared

(2) [Whether] the Court of Appeals, or district or
superior court on appeal fromthe county court,
has deci ded a question of substance in a way
probably not in accord with applicabl e decisions
of the Suprene Court;

(3) [Wether] a division of the Court of Appeals has
rendered a decision in conflict with the decision
of another division of said court; the sane
ground applies to judgnents and decrees of
district courts on appeals fromthe county court
when a decision is in conflict with another
district court on the sanme matters;

(4) [Whether] the Court of Appeals has so far
departed fromthe accepted and usual course of
judicial proceedings or so far sanctioned such
procedure by a lower court as to call for the
exerci se of the Suprenme Court’s power of
supervi si on
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transcript, a brief on the nerits of the appeal, or a previous

witten opinion.” See Evitts, 469 U S. at 402.

In contending that our certiorari review process affords
def endants an adequate appeal fromdistrict court judgnents,
neither the People nor the court of appeals suggests that
certiorari review provides a full and conplete review on the

merits. Instead, both understand our decision in Bill Dreiling

Mot or Co. v. Court of Appeals, 171 Colo. 448, 468 P.2d 37

(1970), as cenenting the proposition that direct appeal fromthe
final judgnent of the district court is not required because of
our statement that "certiorari review by the suprene court

constitutes an appellate review" To be sure, in Bill Dreiling

we did hold that certiorari review constitutes appellate review

under our constitution. |d. at 452, 468 P.2d at 39. I n

context, however, Bill Dreiling has little application here.
Bill Dreiling arose on the heels of the general assenbly’s
nmost recent creation of the court of appeals. |In that case, we

were asked to deci de whether an appeal to the court of appeals
rather than to this court, following the creation of the court
of appeals by the legislature, contravened Article VI,

Section 2(2) of the state constitution, which authorized
appel l ate review by the suprene court of every final judgnent of
the district court. [Id. W concluded that certiorari review

was i ndeed appellate review, explaining that filing of a
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petition for wit of certiorari is an application of right.

Id. W added, “the study by this court of that petition and of
the record on appeal to determ ne whether to grant or deny the
petition constitutes a review,” and remarked, “as to petitions
whi ch are denied, we hold that this reviewis ‘appellate review
as that termis used in the Colorado Constitution.” |d.
Accordingly, we held that an appeal of right fromthe district
court directly to the Colorado Suprene Court was not required

under the constitution. Id. Most inportantly, however, our

statenent in Bill Dreiling does not inply any retreat fromthe

established maximthat the right to direct appeal requires a
full review on the nerits by an appellate tribunal.

Essentially, Bill Dreiling considered only the issue of whether

certiorari review following a direct appeal satisfies the
constitutional provision requiring appellate review by the
suprene court.

None of our post-Bill Dreiling decisions have ever

suggested that because certiorari review constitutes appellate
review, such a process suffices as the defendant’s appeal as of

right. 1In fact, we have expressed the contrary. |In Menefee v.

Cty and County of Denver, 190 Colo. 163, 165, 544 P.2d 382, 384

(1976), although we relied on Bill Dreiling for its precept that

certiorari constitutes appellate review under the Col orado

Constitution, we declared that denial of a petition for
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certiorari does not constitute a determ nation of issues on the
merits. W reasoned that denials of petitions in crimnal cases
“mean nothing nore than that this court has declared that the
case is not properly postured for further appellate review”

ld.; see also C.A R 54 (“No mandate shall issue upon denial of

certiorari.”).

In Allison v. ICAO 884 P.2d 1113 (Colo. 1994), we

addressed Bill Dreiling in the workers’ conpensation realm In

that case, initially, section 8-53-119, 3B C R S. (1986),
granted direct appeal of workers’ conpensation decisions to the
court of appeals. 1d. at 1116. The general assenbly
subsequently repealed the statute and instituted in its place a
statute limting review of workers’ conpensation clains to a

di scretionary court of appeals certiorari process. Id. at 1117.
We struck the statute as unconstitutional on the basis that
“[clertiorari does not constitute judicial review on the
merits.” 1d. at 1118. W highlighted, as the primary el enent
cautioni ng agai nst substituting certiorari review for the right
of appeal, the concern that “neither the granting nor the denial
of certiorari by the court of appeals addresses or resol ves the

merits of the issues raised on appeal . . . .” 1d. Turning to

Bill Dreiling, we stated that it did not stand for the

proposition that certiorari review constitutes judicial review

on the nerits. ld. at 1120. In sum like the United States
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Suprene Court, we have never concluded that the right to direct
appeal may be vindicated through discretionary review.

Because section 16-12-101 grants the defendant at |east one
appeal fromthe proceeding resulting in his conviction, we
concl ude that appeal as of right neans direct appeal to an
appellate tribunal. Here, that tribunal is the court of
appeals. Certiorari review granted at the discretion of this
court is inadequate.
C. Application

Section 16-12-101 guarantees every person convicted of a
crime under Colorado |aw the right of appeal to “reviewthe
proceedi ngs resulting in conviction.” Section 13-6-104
prescribes the nmeans by which a person convicted in the county
court may appeal his conviction fromthe final judgnent. It is
undi sputed that upon his conviction in the GQunnison County Court
for driving under the influence of al cohol, Bovard sought review
of the county court’s ruling on his Mdtion to Suppress in
accordance wth the statute, and that because of the m spl aced
county court record, he had the right, under Cim P. 37(g), to
atrial de novo. A trial de novo was held in the district
court, which culmnated in the court issuing its own judgnment of
conviction. As a matter of law, the final judgnent of the
district court extinguished the earlier county court judgnent.

See &rim P. 37(h). Thus, Bovard is entitled to an appeal of
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the judgnent that resulted in his conviction, that being the
district court’s judgnent of conviction.

Because the district court held its own new trial,
nmoreover, it did not act in its appellate capacity, which would
have entailed issuing its judgnment based on the review of an
adequate county court record. See Luna, 648 P.2d at 625. @Gven
t hat procedural posture, Bovard has not been offered access to
an appellate tribunal to challenge the proceedings that resulted
in his conviction. He has been deprived of the right to a

review of the nerits of his appeal. See Evitts, 469 U S. at

402. Under the circunstances, we cannot agree that
di scretionary review by this court suffices to afford Bovard his
appeal as of right.
I11. Conclusion

Because section 13-6-310 governs only the district court’s
appellate jurisdiction, we hold as a matter of |aw that where
the district court acted in its capacity as a trial court by
conducting a trial de novo, the final judgment of the district
court is subject to direct appeal. Thus, we conclude that the
court of appeals erred in holding that it |acked subject matter
jurisdiction over Bovard's appeal. W reverse the court of
appeal s and remand this case to that court for consideration of

the nerits of the appeal.
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